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I.— RICARDUS    ANGLICUS,    AND 

THE    THIRTEENTH   CENTURY,    THE     AGE     OF 

SCIENTIFIC   LAW  AMENDMENT. 

TiyrY  previous  review  of  the  distinguished  career  of 
■^"-  Mag^ster  Ricardus  Anglicus,  as  the  Pioneer  of  the 
Study  of  Scientific  Judicial  Procedure  in  the  Twelfth 
Century,  had  two  objects  principally  in  view.  I  was 
desirous  in  the  first  place,  after  my  discovery  of  a  MS.  of 
his  long  missing  Treatise  on  Judicial  Procedure  amongst 
the  unexplored  treasures  of  the  Royal  Library  at  Brussels, 
to  revive  generally  the  knowledge  of  an  almost  forgotten 
fact,  that  England  in  the  person  of  Magister  Ricardus  took 
the  lead  of  Europe  in  the  Twelfth  Century  in  re-organising 
the  scientific  study  of  Judicial  Procedure  in  the  Law 
School  of  Bologna,  that  study  having  been  generally 
neglected  in  Europe  during  the  dark  ages  that  followed  the 
dissolution  of  the  Roman  Empire  of  the  West.  My 
second  object  was  to  bring  to  the  attention  of  my  English 
readers,  what  I  may  term  a  domestic  fact,  namely,  that  the 
Ordo  Judiciaries  of  Magister  Ricardus  furnished  evidence 
that  the  development  of  Scientific  Jurisprudence  in  England 
before  the  days  of  Bracton  was  not  the  exclusive  work  of 
Anglo-Norman  Jurists,  but  was  a  work,  in  which  a  leading 
part  was  taken  by  an  Englishman,  whose  fame  as  a 
Magister  Decretorum  is  still  preserved  in  the  most 
illustrious    Law     School     of    Mediaeval     Eqrope,     whilst 
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contemporary  English  Chroniclers  commemorate  him  as 
having  ruled  successively  the  three  Dioceses  of  Chichester, 
Salisbury,  and  Durham,  with  consummate  prudence  and 
with  the  greatest  benefit  to  the  Church  in  each  Diocese. 

I  have  found,  however,  since  I  drew  up  that  review,  that 
I  have  not  done  full  justice  to  Magister  Ricardus,  as  I  have 
omitted  to  notice  certain  events  in  his  early  English  career, 
which  occurred  very  shortly  after  his  election  to  the 
Deanery  of  Sarum,  in  England,  in  1198,  had  caused  him  to 
sever  his  active  connection  with  the  Law  School  of 
Bologna,  as  a  Magister  Decretorum.  Yet  the  circumstances 
attending  those  events  are  of  the  highest  historical  interest, 
whilst  their  juridical  character  has  been  but  imperfectly 
appreciated  by  the  contemporary  English  Chroniclers, 
whose  writings  have  come  down  to  our  time.  Happily, 
however,  there  are  archives  still  preserved  in  other 
countries,  the  contents  of  which  reflect  light  on  many  dark 
spots  in  the  ignominious  reign  of  King  John  of  England, 
and  as  I  have  in  my  previous  review  found  it  useful  to 
appeal  to  the  Papal  Registers*  with  a  view  to  correct 
certain  erroneous  conclusions  on  the  part  of  one 
of  the  most  distinguished  of  living  German  Canonists, 
Professor  von  Schulte,  of  the  University  of  Bonn,t  as  to 
the  period  at  which  Magister  Ricardus  terminated  his 
connection  with  the  Law  School  of  Bologna  as  a  Magister 
Decretorum,  so  I  have  found  it  advantageous  to  consult 
some  Canon  Law  books  of  the  Thirteenth  Century,  which 
contain  a  record  of  certain  legal  proceedings  in  the  Roman 
Curia,  in  which  Magister  Ricardus  was  a  party  shortly  after 
his  return  to  England,  and  of  which  no  English  chronicle, 

*  Regesta  Pontificum  Romanorum  ab  anno  post  Christum  natum  MCXCVJJI, 
ad  annum  MCCCIV,,  cdidit  Aug.  Potthast.     Berolini,  1873. 

t  Die  Geschichte  der  Quillgn  und  Literatur  des  Canonischen  Rechts  von 
Gratian  auf  die  Gegenwart^  von  Dr.  Johann  Friedbrich  von  Schultb. 
Stuttgart.    i875«    Erster  Band,  p.  z83« 
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as  far  as  I  am  aware,  supplies  any  complete  account. 
Those  proceedings,  however,  were  the  commencement  of 
the  relations  between  .King  John  of  England  and  Pope 
Innocent  III.,  in  the  course  of  which  King  John  sought  to 
use  the  Pontiff  as  an  ally  in  his  feeble  game  for  the  recovery 
of  his  lost  Continental  possessions  from  King  Philip  II.  of 
France,  whilst  the  masterful  genius  of  that  able  and 
energetic  Pontiff  so  moulded  those  relations,  as  to  constrain 
the  pusillanimous  son  of  the  great  Henry  II.  to  acknowledge 
himself  to  hold  the  Kingdom  of  England  as  a  fief  of  the 
Apostolic  See,  and  to  do  homage  to  the  Pontiff  as  his 
vassal. 

The  earliest  of  these  Canon  Law  books,  to  which  I  should 
have  wished  to  refer  my  readers,  is  the  collection  of  Decretals 
of  Pope  Innocent  III.,  compiled  by  Peter  of  Beneventum, 
the  Pope's  notary,*  a  copy  of  which  the  Pope  caused  to  be 
transmitted  to  the  "  Masters  and  Scholars  commorant 
at  Bologna."  As,  however,  a  Print  of  those  Decretals 
may  not  be  readily  accessible  to  English  readers, 
my  purpose  will  be  equally  well  served,  if  I  refer 
them  to  the  important  collection  of  Pontifical  Decretals 
compiled  under  the  authority  of  Pope  Gregory  IX.,  and 
which  are  printed  in  the  Corpus  Juris  Canonici,  edited  by 
Peter  Pithaeus  and  his  brother  Francis  at  Paris  in  the  year 
1687.  I  quote  this  edition,  as  I  have  it  before  me  at  the 
present  time,  and  it  has  been  pronounced  by  competent 
Judges  to  be  the  best  edition  of  the  body  of  the  Canon 
Law.t 

*  This  work  has  been  printed  in  the  Antiqua  Collectiones  Decretalium^  Paris, 
1621,  folio,  p.  226.  It  is  frequently  described  as  Compilatio  Tertia,  and  is  referred 
to  under  that  name  in  the  margin  of  Chapter  XXV.  of  the  Decretals  of  Pope 
Gregory  IX.  Two  MSS.  of  the  Compilatio  Tertia  are  preserved  in  the  Public 
Library  of  Douai,  in  France. 

t  Corpus  jfurii  Canonici  Gregorii  XIII,^  Pont,  Max.^  jussu  Editum  a  Petto 
Pitkao  it  Francisco  fratre,  jfurisconsultis^  ad  veteres  Codices  Manuscriptos 
restilutum.    Parisus.    UDCLXXXVIL 

I — 2 
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It  appears,  then,  from  an  interlocutory  Decree  of  Pope 
Innocent  III.,  which  is  recorded  in  the  collection  of 
Decretals  of  Pope  Gregory  IX.,*  that  on  a  vacancy  having 
occurred  in  the  See  of  Winchester  in  England,  a.d.  1204, 
the  Archdeacon  of  Winchester  and  certain  members  of  the 
Chapter  voted  for  Magister  Ricardus  Anglicus,  who  is 
described  in  that  Decretal  simply  by  his  official  title  of 
Dean  of  Salisbury  (Decanus  Sarisberiensis),  whilst  the 
Prior  of  Winchester  and  certain  other  members  of  the 
Chapter  voted  for  the  Precentor  of  Lincoln;  and  as  the 
parties  could  not  come  to  an  agreement,  they  appealed  the 
election  to  Pope  Innocent  III.  Further,  it  would  appear 
that  the  Prior  and  his  party,  when  they  came  before  the 
Pontiff,  objected  to  the  election  of  Magister  Ricardus  as 
being  a  person  non  legitime  natus,  and,  as  such,  disqualified 
for  the  Episcopal  office  under  a  Decree  of  the  Lateran 
Council  of  A.D.  1 179 ;  and  they  further  alleged  that  the 
supporters  of  Ricardus,  having  knowingly  voted  for  an  unfit 
candidate,  had,  under  the  same  Decree,  forfeited  their  right 
of  voting  in  the  ensuing  election  to  be  held  before  the 
Pontiff.  On  the  other  hand,  the  Archdeacon  and  his  party 
submitted  to  the  Pontiff  that,  although  Ricardus  might  be 
minus  legitime  natus,  he  deserved  to  be  legitimated  through 
the  favour  of  the  Apostolic  See,  and  they  were  prepared  to 
prove  him  to  be  worthy  of  that  favour.  The  Pontiff  seems 
thereupon  to  have  overruled  the  objection  of  the  Prior  and 
his  party,  on  the  ground  that,  as  there  had  been  already  two 
elections,  and  they  had  neglected  to  urge  their  canonical 
objection  at  the  second  election,  as  directed  bj'  the  Decree 
of  the  Lateran  Council,  the  Archdeacon  and  his  party  were 
not  precluded  from  bringing  forward  Magister  Ricardus,  as 
their  candidate,  on  the  occasion  of  a  third  election,  to  be 
held   before  the   Supreme   Pontiff   himself.      The   Pope's 

•  Durstal,  Gregorii  IX.    Lib.  I.,  Tit.vi.,  c.  xxv. 


Digitized  by  VjOOQIC 


THE   AGE   OF   SCIENTIFIC   LAW  AMENDMENT.  5 

interlocutory  Decree  to  that  eflfect  concludes  the  twenty-fifth 
Chapter  of  the  Sixth  Title  of  the  First  Book  of  Pope 
Gregory's  Collection  of  Decretals.* 

After  perusing  this  interlocutory  Decree  of  Pope 
Innocent  IIL,  we  might  with  reason  expect  to  find  in 
the  pages  of  some  contemporary  English  Chronicler  a  brief 
notice  of  a  definitive  sentence  pronounced  by  the  same 
PontiflF  in  favour  of  Magister  Ricardus,  and  of  his 
subsequent  consecration  at  Saint  Peter's  in  Rome  in  like 
manner  as  we  read  in  the  Ymagines  Historiarum  of  Master 
Ralph  de  Diceto,t  Dean  of  St.  Paul's,  under  the  year  1200, 
an  account  of  the  consecration  at  St.  Peter's  of  Magister 
Malgredius,  after  he  had  sought  and  obtained  from  Pope 
Innocent  III.  the  confirmation  of  his  election  to  the 
Bishopric  of  Worcester  in  England,  notwithstanding  that 
he  laboured  under  the  same  canonical  disqualification  for 
the  Episcopal  Ofiice  as  Magister  Ricardus,  "  cum  non  essei 
de  legitimo  matrimonio  natus.**X  Instead,  however,  of  that 
expectation  being  fulfilled,  we  read  in  the  Historia  Minor ^ 
better  known  as  Historia  Anglorum,  of  Matthew  Paris, 
a  monk  of  the  Abbey  of  St.  Albans,  who  was  promoted 
to  the  office  of  Historiographer  of  the  Abbey  after 
the  death  of  Roger  de  Wendover,  a.d.  1236,  a  concise 
notice  under  the  year  1204,  of  the  death  of  Godfrey,  Bishop 

*  Nos  igitur  attendentis,  quod  isti  post  primam  eUcHonem  admiserant  illos 
ad  ceUbrandam  ucundam^  et  quod^  decretum  memorati  Concilii  dtcrevit  hujusmodi 
frasumptores  una  vice  dumtaxat  eligendi  potestaie  privatoSt  quoniam  ElecHo, 
quam  coram  nobis  ceUbrare  volebant,  non  Jam  secunda^  sed  tertia  concurrebat  ad 
iligendum  illos  censuimus  admittendos.     Lib.  I.,  Tit.  vi.,  c.  xxv. 

t  Radulfi  de  Diceio,  Decani  Londoniensis^  Opera  Historical  edited  for  the 
Master  of  the  Rolls  by  Professor  W.  Stubbs,  now  Lord  Bishop  of  Oxford. 
[Lond.,  1876.]     Vol.  IL,  p.  168. 

X  Prohibitions    of    marriage    between     persons    of  different   nationality 
**  Connubia  inter  alienigenas  prohibita,**  are  specified  by  Isidore  of  Seville, 
writing  early  in  the  Seventh  Century,  amongst  the  subjects  of  the  yus  Gentium' 
The  Goths  on  their  conquest  of  Spain  prohibited  all  such  marriages,  and  their 
ofibpring  were  illegitimate. 
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of  Winchester  **  cut  successit  Petrus  *  de  Rupibus  per  Regem 
Johannem  promotm.''  Other  Chroniclers  agree  with  the 
monk  of  Saint  Albans  in  attributing  the  promotion  of 
Peter  des  Roches  (Petrus  de  Rupibus)  on  this  occasion  to 
the  intervention  of  King  John,  whilst  several  modem 
historians  represent  the  consecration  of  the  Poitevin  priest 
to  one  of  the  most  important  Bishoprics  in  England  as 
having  been  a  high-handed  act  on  the  part  of  Pope 
Innocent  III.  To  which  story  are  we  to  give  credit  ?  And 
are  we  justified  in  regarding  the  promotion  of  Peter  dts 
Roches  on  this  occasion  in  the  light  in  which  it  has  been 
represented  by  the  majority  of  modern  historians,  namely, 
as  the  inauguration  of  a  novel  claim  of  Judicial  authority 
on  the  part  of  the  Pontiff  and  an  encroachment  on  the 
sovereignty  of  the  Kings  of  England  ? 

It  were  much  to  be  desired  that  some  master  ot 
Antiquarian  lore  should  satisfactorily  determine  the 
authorship  of  that  portion  of  the  Flores  Historiarum, 
which  embraces  the  reign  of  King  John.  The  work 
itself  has  lately  been  edited  by  Dr.  Luard,  the  learned 
Registrary  of  the  University  of  Cambridge,  as  part 
of  the  Rolls  Series.t  The  late  Sir  Frederic  Madden, 
whom  the  author  of  this  Article  had  the  privilege  to  know 
personally  many  years  ago,  when  he  was  Keeper  of  the 
Department  of  the  MSS.  in  the  British  Museum,  has  made 
some  valuable  comments  on  the  Flores  Historiarum  in  his 
Preface  to  the  Historia  Anglorum^  which  he  edited  for  the 
Master  of  the  Rolls,  in  1869.  As  some  readers  of  the  present 
pages  may  not  be  familiar  with  the  Flores  Historiarum^  I 

*  MatthcEi  ParisiensiSf  Monacki  Sancti  Albania  Historia  Anglorum,  Rolls 
Scries.     [Ed.  by  Sir  Frederic  Madden,  K.H.    Lond.,  1866-9.]     Vol.  II.,  p.  102. 

t  Flora  Historiarum^  edited  by  Henry  Richards  Luard,  D.D.,  Registrary  of 
the  University  of  Cambridge.  Rolls  Series.  London.  1890.  Dr.  Luard, 
I  regret  to  say,  died  in  1891,  almost  before  he  could  have  learned  how  highly 
his  labours  were  appreciated  by  the  searchers  after  historical  truth. 
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may  mention  that  it  is  an  anonymous  chronicle,  or  rather 
a  series  of  anonymous  chronicles,  of  which  the  authorship 
was,  in  Archbishop  Parker's  time,  attributed  to  a  certain 
Matthew  of  Westminster,  and  of  which  Archbishop  Parker 
caused  three  consecutive  editions  to  be  published  in  the 
years  1567,  1570,  and  1571.  A  more  perfect  MS.  of  the 
Flores,  known  as  the  Chetham  MS.,*  having  been  discovered 
since  Archbishop  Parker's  time,  Sir  Frederic  Madden, 
after  a  careful  examination  of  that  MS.,  pronounced  a  well- 
reasoned  opinion  that  Matthew  of  Westminster  is  a 
mythical  personage,  and  that  the  earlier  part  of  the  Flores, 
which  includes  the  reign  of  King  John,  was  written  at  St. 
Albans  under  the  eye  and  by  the  direction  of  Matthew 
Paris  himself,  as  an  abridgment  of  his  Chronica  Majora, 
Dr.  Luard,  on  the  other  hand,  agrees  so  far  with  Sir 
Frederic,  that  he  holds  the  earlier  portion  of  the  Chetham 
MS.,  down  to  the  year  1265,  to  have  been  written  at  St. 
Albans,  but  not  to  have  been  written  by  Matthew  Paris 
himself.  The  passage  which  I  am  about  to  quote  is  rather 
confirmative  of  Dr.  Luard's  view,  as  Matthew  Paris  was  very 
careful  to  avoid  mention  in  his  writings  of  facts  that 
might  cause  oflFence  in  high  quarters,  and  I  extract  it  from 
Dr.  Luard's  text,  which  is  founded  on  the  Chetham  MS. 
It  occurs  in  Vol.  II.,  p.  129,  of  the  Rolls  Edition. 

*  The  Chetham  Manuscript  is  considered  by  Dr.  Luard  to  be  the  earliest  MS. 
existing  of  the  Flores  Historiarum,  It  is  preserved  in  the  Chetham  Library  at 
Manchester,  No.  6,712.  It  was  given  to  the  Chetham  Library  in  1657  by  Nicholas 
Higginbotham,  of  Stockport,  after  having  been  at  one  time  the  property  of  the 
Church  of  Saint  Peter's,  Westminster,  as  the  words  Liber  Ecclesia  beati  Petri 
Wistmonasterii  have  been  written  in  several  places  on  the  margin  of  the  MS. 
There  can  be  little  doubt  that  Matthew  of  Westminster  was  the  name  of  a 
book  or  manuscript,  which  it  acquired  after  the  manuscript  had  become  the 
property  of  the  monks  of  Westminster  Abbey.  Sir  Thomas  Hardy,  however, 
is  not  inclined  to  give  up  the  personality  of  Matthew  of  Westminster.  See  his 
Descriptive  Catalogue  of  Materials  for  British  History ^  Rolls  Series,  Vol.  III., 
P-  313*  [Lond.,  1862-71.]  He  relies  on  the  MS.  known  as  the  Norwich  MS., 
now  in  the  British  Museum,  Cotton,  Claudius,  E.  VIII. 
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Having  described  some  atmospherical  phenomena  which 
were  seen  in  the  heavens  {in  caelo)  during  the  night  of  the 
Kalends  of  April,  1204,  the  author  of  the  Flores  goes  on  to 
say: — ^^Eodem  tempore,  Godefri Jus  Wintoniensis  Episcopus  diem 
clausit  extremum,  cui  successit  Petrus  de  RupibusJ"  So  far  it  will 
be  seen  that  the  text  of  the  Flores  accords  with  that  of  the 
Historia  Anglorum  of  Matthew  Paris,  as  already  quoted  by 
me,  but  instead  of  the  continuation  of  the  text  of  the  Flores 
likewise  according  with  that  of  the  Monk  of  St.  Albans,  who 
briefly  adds  the  words — '*per  regem  J  [ohannem]  promotusy*' 
the  text  of  the  Flores  will  probably  cause  some  surprise  to 
the  reader,  as  it  caused  surprise  to  the  author  of  this 
Article,  when  he  first  read  it. 

It  proceeds  thus  :  "  Qui,  procurante  rege  Johannes  Romam 
pro/ectus    est,   ubi    exenniis    liberaliter    collatis,    ad    summam 
Wintoniensis  ecclesice    meruit  provehi   sacerdotium,   et    ibidem 
consecrari.*^ 

It  may  be  assumed,  in  spite  of  some  uncertainty  as  to 
who  may  have  been  the  author  of  that  portion  of  the  Flores 
Historiarum,  which  comprises  the  reign  of  King  John,  that 
there  is  a  consensus  amongst  learned  men  who  have  care- 
fully studied  the  subject,  that  it  was  drawn  up  within  the 
precincts  of  the  famous  Abbey  of  St.  Albans,  and  that  if  it 
was  not  actually  compiled  by  the  Historiographer  of  the 
Abbey,  it  was  compiled  by  some  one  well  known  to  him,  and 
who  was  in  constant  communication  with  him.  That  being 
so,  it  may  be  presumed  that  the  author  of  the  paragraph 
above  quoted,  namely,  that  **  Peter  des  Roches  ensured  the 
success  of  his  suit  in  the  Roman  Curia  by  a  liberal 
distribution  of  presents  amongst  its  members,**  must  have 
satisfied  himself  of  the  truth  of  the  story  before  he  admitted 
it  into  his  narrative.  That  the  Papal  Court  had  become 
most  venal  was  admitted  shortly  afterwards  by  Master  Otto, 
the  Nuncio  of  Pope  Honorius  III.,  who,  in  the  Council  of 
Westminster,  in  1226,  demanded  that  two  Prebends  in  every 
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Cathedral  and  in  every  Abbey  should  be  placed  at  the 
disposal  of  the  Apostolic  See,  in  order  that  the  Pontiff 
might  put  an  end  to  the  great  scandal :  *'  Qtwd  nidlus  potest 
aliquod  negotium  in  Romana  Curia  expedire,  nisi  effusa  magna 
summa  pecunia  et  donorum  exhibitione"* 

It  will  be  convenient  to  follow  a  little  further  the  text 
of  the  Flores,  as  the  author  informs  us,  under  the  next 
following  year,  1205,  that  Peter  de  Rupibus  was  consecrated 
to  the  Bishopric  of  Winchester  on  the  seventh  day  of  the 
Kalends  of  October  in  that  year,  and  that  he  forthwith 
returned  to  England.  No  mention,  however,  is  made  in 
the  Florcs  of  the  appeal  of  the  Chapter  of  Winchester,  and 
we  are  at  first  at  a  loss  to  reconcile  the  act  of  the  Pontiff  in 
consecrating  Peter  des  Roches  with  his  previous  decision, 
as  recorded  in  the  Decretals  of  Gregory  IX.,  as  to  the 
admissibility  of  the  plea  of  the  Archdeacon  of  Winchester 
in  favour  of  the  election  of  the  Dean  of  Salisbury,  Ricardus 
Anglicus.  The  same  collection,  however,  of  the  Pontifical 
Decretals,  which  contains  the  interlocutory  Decree  of  the 
PontiflF  as  to  the  admissibility  of  the  Archdeacon's  plea, 
comes  to  our  assistance  on  this  occasion,  and  enables  us  to 
understand  how  the  Pontiff  had  no  juridical  difficulty  in 
disembarrassing  his  Court  of  the  Archdeacon's  suit,  and 
thereby  setting  himself  free  to  accede  to  the  request  of  King 
John.  The  chapter  which  assists  us  is  the  twentieth 
chapter  of  the  Sixth  Title  of  the  First  Book  of  the 
Decretals  of  Pope  Gregory  IX.,  which  contains  a  letter  from 
Pope  Innocent  III.  to  the  Archbishop  of  Canterbury, 
dated  from  Rome  in  iigg.t 

It  is  not  too  much  to  say  of  this  letter  that  it  is  of  great 
Juridical  interest,  as  it  contains  an  authoritative  exposition 

•  Floras  HistoriaruMt  Vol.  II.,  p.  184. 

t  The  Archi-episcopal  See  of  Canterbury  was  at  this  time  filled  by  Hubert 
Fitx Walter,  the  nephew  and  pupil  of  Ranulf  de  Glanville,  the  great  Justiciar 
of  King  Henry  11.,  who,  on  his  return  from  the  Holy  Land,  succeeded  his  uncle 
as  Justiciar. 
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of  the  Canon  Law  on  certain  subjects  which  may  be 
described  as  being  "  inter  apices  juris  Ecclesiastici.**  It  was 
written  on  the  occasion  of  the  election  of  Maglster  Malgredius 
to  the  Bishopric  of  Worcester,  which  has  been  already 
briefly  noticed  in  the  Ymagines  Historiarum  of  Master  Ralph 
de  Diceto,*  Dean  of  St.  Paul's,  under  the  year  1200.  It 
may  be  mentioned  that  Magister  Malgredius  is  described  in 
the  Pontiff's  Letter  as  Archdeacon  of  York,  whilst  he  is 
described  by  the  Dean  of  St.  Paul's  as  the  Physician  of 
King  Richard,  the  deceased  brother  of  King  John. 

It  would  appear  from  the  Pontiff's  Letter  to  the  Arch- 
bishop of  Canterbury  that  Magister  Malgredius,  who  was  a 
man  universally  esteemed  for  his  learning  and  his  piety, 
having  been  unanimously  elected  in  his  absence  and  without 
his  knowledge  by  the  Chapter  of  Worcester  to  the  vacant 
Bishopric  of  Worcester,  and  having  been  approved  by  the 
King,  had  scruples  of  conscience  as  to  the  acceptance  of 
his  promotion  to  the  Pastoral  office  by  reason  of  his 
illegitimacy,  the  fact  of  which  was  a  secret  confined  to  his . 
own  heart. 

He  thought  it  right,  however,  to  disclose  to  the 
Archbishop,  whose  confirmation  of  his  election  he  was  in 
duty  bound  to  seek,  the  fact  of  his  Canonical  disqualifica- 
tion, and  thereupon  the  Chapter  of  Worcester  thought  it 
proper  for  him  to  proceed  to  Rome  and  to  seek  the 
confirmation  of  his  election  at  the  hands  of  Pope 
Innocent  III.  It  was  after  the  arrival  of  Magister 
Malgredius  in  Rome  and  his  appearance  before  the  Roman 
Curia,  that  the  Pontiff  addressed  his  letter  to  the  Archbishop 
of  Canterbury,  which  he  commences  by  narrating  the 
proceedings  which  had  been  instituted  in  the  Roman 
Curia,  and  by  asserting  his  own  personal  authority  to 
dispense  with  the  Canon  of  the  Lateran  Council,  which 

*  Radulfi   de  Diceto^  Decani  Londoniensis^  Opera  Historica,    Rolls  Series. 
[Lond.,  1876.]     Vol.  II.,  p.  169. 
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declares  the  election  of  an  illegitimate  person  to  the 
Pastoral  Office  to  be  null  and  void.  He  goes  on  to  say  that 
Pope  Alexander  III.,  who  had  promulgated  (edidit)  that 
Canon,  had  no  intention  to  prohibit  his  successors  from 
dispensing  with  it,  nor,  in  fact,  had  he  any  authority  over 
his  successors,  who  were  his  equals.  Nevertheless,  the 
Chapter  of  Worcester  had  missed  their  way  in  improvidently 
electing  Magister  Malgredius  in  disregard  of  the  Canon, 
instead  of  postulating  the  Pontiffs  permission  to  elect  him. 
The  Pontiff  accordingly  quashed  the  election,  but  he 
informed  the  Archbishop  that  he  was  prepared  to  allow  the 
Chapter  of  Worcester  to  proceed  de  novo  by  way  of 
postulation,  if  they  were  so  minded.* 

The  Pontiffs  letter  stops  here,  and  we  learn  by  inference 
from  Ralph  de  Diceto's  Ymagines  Historiarum  and  other 
chronicles,t  that  the  Chapter  of  Worcester  proceeded 
de  novo  in  the  manner  indicated  by  the  Pontiff  to  the 
Archbishop,  and  that  the  Bishop  was  ultimately  consecrated 
by  the  Pontiff  himself  at  Saint  Peter's  in  Rome. 

It  is  obvious,  that,  in  accordance  with  this  precedent. 
Pope  Innocent  III.  would  find  himself  juridically  at  liberty 
to  set  aside  the  election  of  Magister  Ricardus  after  hearing 
the  plea  of  the  Archdeacon  of  Winchester,  and  would  also 
be  free  to  listen  to  the  request  of  King  John,  more 
particularly  as  the   King's   candidate    presented    himself 

•  The  text  of  the  Pope's  letter  is  as  follows :  **  Nobis  tamen  per  eum  aditnpta 
non  fuit  dispensandi  facultas^  cum  ea  non  fuerit  prohihentis  intention  qui 
suecissoribus  suis  nullum  potuit  in  hac  parte  prejudicium  genet  are  ^  pari  post  eum^ 
imo  eadem  pote state  faclur is,  cum  non  habeat  imperium  par  in  parem,^^  Decretal, 
Gregor.  IX.,  L.  I.,  Tit.  vi.,  c.  xx. 

t  Roger  de  Hoveden  writes:  ** Eodem  anno  (sc.  1198),  Ricardus  Rex  Anglia 
dedit  Magistro  Malgero  clerico  suo  Episcopatum  Wigorniensem"  Rolls  Ed. 
[Lond.,  1869.71],  Vol.  IV.,  p.  73.  The  editor,  Dr.  Stubbs,  then  Regius 
Professor  of  Modern  History  in  the  University  of  Oxford,  considers  this  entry 
as  an  interpolation.  The  death  of  King  Richard  probably  suspended  for  a  short 
time  the  election  of  Malgredius. 
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at  the  Papal  Court,  according  to  the  Flores  Historiarum, 
well  furnished  with  substantial  recommendations  of  a 
very  welcome  character,  for  the  Papal  Court  was  at 
that  time  in  sore  distress  for  money  to  meet  its 
extraordinary  expenditure.  A  Crusade,  generally  described 
as  the  Fourth  Crusade,  had  been  preached  in  France 
by  Fulk,  Parish  Priest  of  Neuilly-sur-Marne,  in  the 
year  1198,  which  was  the  first  year  of  Pope  Innocent's 
reign,  and  the  Crusaders  having  resolved  to  go  by 
sea  to  the  Holy  Land,  had  hired  vessels  from  the 
Republic  of  Venice,  and  found  themselves  too  poor  to  pay 
for  them.  They  accordingly  encouraged  the  Venetians  to 
pay  themselves  by  plundering  various  cities  as  they  sailed 
along  the  coast  of  the  Byzantine  Empire,  and  on  the 
I2th  April,  1204,  the  Crusaders  took  by  assault  the  capital 
city  of  the  Eastern  Empire,  and  elected  Baldwin,  Count  of 
Flanders,  who  was  one  of  their  leaders.  Emperor  of 
Constantinople.  They  further  elected  a  new  Patriarch  of 
Constantinople,  who  was  to  be  subject  to  the  supreme 
authority  of  the  Roman  Pontiff,  instead  of  being  as  hitherto, 
his  rival  and  antagonist.  Under  such  circumstances  we 
cannot  be  surprised  that  King  John's  liberality  was  highly 
appreciated  at  the  Court  of  Rome,  and  that  it  rendered  for 
the  moment  the  Poitevin  priest  a  more  welcome  candidate 
than  the  Magister  Decretorum^  who  had  only  recently 
quitted  the  Law  School  of  Bologna,  where  he  was  known 
as  Ricardus  Pauper. 

Pope  Innocent  III.,  as  is  aptly  remarked  by  J.  C.  L.  de 
Sismondi,  in  his  History  of  the  Italian  Republics^*  had  at  this 
very  time  gained  a  triumph  over  the  Eastern  Church,  which 
he  had  not  sought,  but  of  which  he  knew  how  to  take 
advantage.  The  same  remark  applies  to  his  conduct  as 
regards    King  John.     He   did   not   hesitate   to  allow  the 

*  History  of  the  Italian  Republics ^  by  J.  C.  L.  db  Sismondi.  London : 
Longman,  Green  &,  Co.,  1890,  p.  61.    Originally  published  in  1832. 
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members  of  his  Court  to  accept  presents  from  Peter  des 
Roches,  as  they  were  thereby  enabled  to  give  increased 
support  to  the  Crusaders  in  the  East,  whilst  he  humoured 
King  John  in  his  belief  that  the  promotion  of  Peter  des 
Roches  to  an  English  Bishopric  would  strengthen  his  hold 
over  Poitou,  the  Barons  of  which  county  were  on  the  point 
of  renouncing  their  allegiance  to  King  John  with  a  view  to 
ranging  themselves  under  the  banner  of  King  Philip  II. 
of  France. 

There  was,  however,  some  excuse  for  the  conduct  of 
King  John.  His  mother.  Queen  Eleanor,  died  on  ist  April, 
1204.  Her  marriage  with  King  Henry  II.  had  brought 
Poitou  with  Guienne  under  the  feudal  rule  of  the  English 
King,  but  King  Philip  II.  of  France  had  become  master  of 
half  of  Poitou  before  Queen  Eleanor's  death.  She  had 
been  an  influential  adviser  of  her  son  since  he  came 
to  the  throne,  and  being  very  energetic  and  full  of 
resources  and  at  the  same  time  not  over  scrupulous  as 
to  the  means  for  attaining  her  ends,  she  had  led  him 
to  adopt  measures  for  the  recovery  of  Poitou,  which 
he  had  not  sufficient  nerve  to  carry  out  effectively  after 
her  death.  It  had  been  upon  her  advice  that  he  had 
attempted  to  secure  friends  at  the  Pontiff's  Court  whilst  he 
would  have  at  the  same  time  a  clever  Poitevin  priest  by 
his  side  as  his  adviser  in  Continental  matters,  whose  fideHty 
he  could  ensure  by  his  promotion  to  the  Episcopal  See  of 
Winchester.  Professor  Stubbs  has  well  observed  in  his 
Constitutional  History  of  England  that  "  the  death  of  Queen 
Eleanor  marks  the  collapse  of  King  John's  Continental 
Power,  and  the  end  of  the  dynastic  system  of  the  Conqueror." 
He  further  remarks  most  justly  that  the  death  of  Archbishop 
Hubert  FitzWalter,  which  took  place  in  July,  1205,  marks 
the  termination  of  the  Alliance  between  "  the  King  and  the 
clergy,  which  had  been  cemented  by  Archbishop  Lanfranc, 
and  had  not  been  completely  broken  by  the  quarrel  with 
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Anselm,  or  even  by  that  with  Becket."  The  result,  however, 
of  the  death  of  the  Archbishop  was  a  violent  quarrel  between 
King  John  and  Pope  Innocent  III.  as  to  who  should  be  the 
Archbishop's  successor,  and  their  quarrel  exposed  England 
to  the  shame  and  horrors  of  a  Papal  Interdict,  and  was  only 
appeased  by  King  John's  surrender  of  his  kingdom  to  the 
Pontiff,  and  by  his  receiving  it  back  as  a  fief  of  the  Apostolic 
See  after  signing  a  Charter  of  Submission  to  Pope 
Innocent  III.  and  his  successors.* 

Meanwhile,  we  have  to  consider  what  influence  the  pro- 
motion of  Peter  des  Roches  exercised  on  the  fortunes  of 
Ricardus  Anglicus.  J.  C.  L.  de  Sismondi,  who  was  no 
great  admirer  of  the  Sovereignty  of  the  Popes,  and  I  call 
him  for  that  reason  as  a  witness,  while  he  attributes  to 
Pope  Innocent  III.  a  high  place  as  a  worthy  successor  of 
Pope  Gregory  VII.  (Hildebrand),  expresses  an  opinion  that 
he  laboured  for  that  Sovereignty  with  a  fanaticism  more 
religious  and  a  pride  less  worldly,  while  all  his  efforts 
tended  more  to  confirm  the  power  of  the  Church  and  of 
Religion  than  his  own.  The  Pontiffs  conduct  on  this 
occasion  harmonises  with  Sismondi's  view  of  his  character, 
for  while  the  Pontiff  assented  to  the  request  of  King  John, 
he  did  not  forget  the  claims  of  the  Church  in  the  person  of 
Ricardus  Anglicus,  whose  merits  had  many  features  in 
common  with  those  of  Magister  Malgredius,  which  the 
Pontiff  himself  has  enumerated  in  his  letter  to  the  Arch- 
bishop of  Canterbury : — "  Multaenim  in  hoc  casudispensationem 
inducere  videbantuTy  liierarum  scientia,   morum  honestas,  vita 

*  This  Charter  is  printed  in  the  Flores  Historiarum,  Rolls  Ed.,  Vol.  II.,  p.  145. 
It  is  only  found  in  one  MS.  of  the  Flores^  which  is  preserved  in  the  Library  of 
the  Provost  and  Fellows  of  Eton  College,  and  was  written  at  the  Priory  of 
Merton  in  the  early  part  of  the  XlVth  century.  Dr.  Luard  remarks  that  it  is 
a  better  copy  than  that  given  by  Matthew  Paris,  and  is  certainly  not  taken 
from  him.  Dr.  Luard  also  observes  that  it  is  from  the  Eton  College  MS.  and 
the  Chetham  MS.  that  all  the  MSS.  of  the  Flores  existing  directly  or  indirectly 
descend. 


Digitized  by  VjOOQIC 


THE   AGE   OF  SCIENTIFIC   LAW  AMENDMENT.  15 

virtuSf  et  fama  persona  muUipUciter  a  quibusdam  ^tiam  ex 
frafrihus  nostriSy  qui  cum  in  scholts  cognoverant,  approbate,'* 

The  author  of  the  Flores  assists  us  further  in  tracing  the 
fortunes  of  Ricardus  at  Rome  in  connection  with  the 
consecration  of  Peter  de  Rupibus.  He  informs  us  that 
Peter  de  Rupibus  was  consecrated  by  the  Pontiff  himself  on 
the  seventh  of  the  Kalends  of  October,  1205,  and  that  he 
returned  to  England  forthwith.  The  suit,  however,  of  the 
Chapter  of  Winchester  was  still  on  the  files  of  the  Papal 
Court,  and  we  have  to  refer  to  the  Regesta  Pontificum*  quoted 
in  my  previous  Article,  for  the  formal  Decree  of  the  Pontiff 
disposing  of  that  suit.  It  appears  from  the  Pontifical 
Register  Book,  that  the  Pope  made  a  formal  decree  on 
2ist  December,  1205  (No,  2,646),  to  the  effect  that  the 
election  of  Magister  Ricardus  was  invalid  from  an  irregu- 
larity in  the  mode  of  proceeding,  and  we  shall  be  justified 
in  regarding  this  Decree  as  the  definitive  sentence  of  the 
Pontiff  in  the  suit  of  the  Chapter  of  Winchester,  which  is 
recorded  amongst  the  Decretals  of  Pope  Gregory  IX.t  On 
the  other  hand,  there  is  a  further  entry  in  the  Regesta 
Pontificum^  under  the  date  of  14th  January,  1206,  viz.,  that 
a  Pontifical  Brief  was  issued  on  that  day  to  the  Dean  of 
Salisbury  (Ricardus  Anglicus)  dispensing  with  his  disqualifi- 
cation ob  defectum  nataliunt.  Magister  Ricardus  was  thus 
relieved  from  any  canonical  disqualification  for  the  Pastoral 
Ofi&ce  in  future,  but  he  had  to  bide  his  time,  for  an  evil  day 
for  England  and  her  clergy  was  at  hand. 

It  has  been  already  mentioned  that  Hubert  Fitz- Walter, 
Archbishop  of  Canterbury,  died  on  12th  July,  li'.os.  There 
had  been  frequent  disputes  since  Archbishop  Lanfranc's 
time  between  the  monks  of  Christ  Church,  Canterbury,  and 
the  Suffragan  Bishops  of  the  Province  of  Canterbury,  as  to 

•  Regesta    Pontificum    Romanorum,    MCXCVIII.—MCCCIV,      Edidit    Auo. 
PoTTHAST.     Berolini.    1873. 
t  Decretal,  Gregor,  /X.,  Lib.  I.,  Tit.  vi.,  c.  xxv. 


Digitized  by  VjOOQIC 


1 6      RICARDUS  ANGLICUS,   AND  THE  THIRTEENTH   CENTURY, 

their  respective  rights  of  electing  to  the  Metropolitical  See, 
inasmuch  as  the  Archbishop,  since  Lanfranc's  time,  had 
combined  in  his  person  the  office  of  Abbot  of  the  Benedictine 
Convent  of  Christ  Church  with  that  of  Metropolitan  of  the 
Province  of  Canterbury,  and  it  was  in  respect  of  his  Metro- 
politan Jurisdiction  that  the  Suffragan  Bishops  claimed  to 
have  a  voice  in  his  election.  Hubert  Fitz- Walter*  was  the 
nephew  and  pupil  of  Ranulf  de  Glanville,  the  great  Justiciar 
of  King  Henry  U.,  and  had  assisted  his  uncle  in  drawing  up 
his  Tractatus  de  Legibus  et  Consuetudinibus  Regni  Anglice. 
He  was  consecrated  to  the  Bishopric  of  Salisbury  by  Arch- 
bishop Baldwin  shortly  before  he  set  out  for  the  Holy  Land, 
and  he  accompanied  his  uncle  to  Acre,  where  his  uncle  died  ; 
and  King  Richard,  having  renounced  his  leadership  of  the 
Crusade,  Bishop  Hubert  led  back  to  England  the  survivors  of 
the  English  contingent.  He  afterwards  visited  King  Richard 
in  his  Austrian  dungeon,  and  returned  to  England  to  raise 
money  for  his  ransom.  On  his  arrival  in  England,  he  found 
that  the  monks  of  Canterbury  had  already  elected  Reginald, 
Bishop  of  Bath,  to  the  Archi-episcopal  See,  which  had 
become  vacant  by  the  death  of  Archbishop  Baldwin  in  the 
Holy  Land.  Bishop  Reginald,  however,  had  died  very 
soon  after  his  election,  and  the  moment  was  opportune  for 
the  monks  to  avail  themselves  of  the  safe  return  of  Bishop 
Hubert,  and  at  once  to  elect  him  to  the  vacant  See.  King 
Richard  had  meanwhile  written  from  his  prison  in  Germany 
to  the  Bishop  of  London,  as  Dean  of  the  Province  of 
Canterbury,  and  to  the  other  Suffragan  Bishops  of  the 
Province,  exhorting  them  to  elect  a  fit  person  to  fill  the 
vacant  Archi-episcopal  See.  He  had  also  communicated 
with  Walter,  Archbishop  of  Rouen,  who  filled  the  office  of 
Justiciar  and   was    in    fact    Regent,    and    who,   after  a 

•  He  is  described  as  Hubertus  Filius  Waited  in  the  Flores  HUtoriarum^ 
whilst  the  other  Chronicles  describe  him  as  Hubertus  Walteri,  and  the  English 
Historians  speak  of  him  as  Hubert  Walter. 


Digitized  by  VjOOQIC 


THE   AGE  OF  SCIENTIFIC  LAW  AMENDMENT.  I7 

consultation  with  Queen  Eleanor  and  the  Bishop  of  London, 
convened  an  Assembly  of  the  Bishops  of  the  Province  to 
meet  the  Monks  of  Christ  Church  at  Westminster,  where 
the  Monks,  having  in  the  first  place  elected  Bishop  Hubert 
as  their  Abbot,*  and  the  Bishops  in  the  second  place  having 
elected  him  as  their  Metropolitan,  the  Justiciar,  as 
representative  of  the  absent  King,  approved  and  confirmed 
the  election  of  Bishop  Hubert  to  the  high  office  of 
Archbishop,  t 

In  spite  of  so  recent  a  precedent  before  them,  of  which 
the  facts  must  have  been  very  generally  known, J  the  Junior 
Monks  at  Canterbury,  immediately  upon  the  death  of 
Archbishop  Hubert  in  1205,  and  before  his  mortal  remains 
had  been  committed  to  the  earth,  met  secretly  in  the 
Convent  and  elected  Reginald,  their  Sub-Prior,  as  his 
successor,  and  forthwith  despatched  him,  in  a  manner 
equally  secret,  to  Rome,  to  obtain  from  Pope  Innocent  HI. 
the  confirmation  of  his  election.  On  his  arrival,  the  Pontiff 
took  time  to  consider  their  request,  and  meanwhile,  the 
Senior  Monks,  with  the  Prior  at  their  head,  having  com- 
municated with  the  King,  elected,  upon  the  King's 
recommendation,  John  de  Gray,  Bishop  of  Norwich,  and  the 
King,  having  accompanied  his  candidate  to  Canterbury,  the 
Monks  installed  John  de  Gray  in  the  Archbishop's  chair, 
and  thereupon  the  King  in  person  gave  him  full  possession 
of  all  the  temporalities  of  the  Archi-episcopal  See. 
Nothing,  in  fact,  could  have  been  more  irregular,  except 
the  previous  election  by  the  Junior  Monks.  King  John, 
in  addition,  sent  off  at  once  a  deputation  of  the  Senior 
Monks,  at   the  head   of   whom   was  a   certain    Magister 

*  The  Monks  had  previously  elected  Bishop  Hubert  at  Canterbury. 

t  Radulfi  dt  Diceto  Opera  Historica.     Rolls  Ed.,  Vol.  II.,  p.  109. 

J  Full  particulars  of  this  ceremony  may  be  gathered  from  Radulfi  de  Diceto 
Opera  Historica,  Rolls  Ed.,  Vol.  II.,  p.  109.  The  Dean  was  most  probably 
an  eye  witness  of  the  ceremony. 
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Helyas  de  Brandefeld,  who  most  probably  supplied 
the  author  of  this  part  of  the  Flores  with  the  details 
of  the  proceedings  in  the  Roman  Curia,  for  none  but  a 
party  present  in  that  Court  could  well  have  supplied 
certain  particulars  respecting  which  Helyas  de  Brandefeld 
might  say  with  justice,  quorum  pars  magna  fui.  The 
deputation  had  special  instructions  to  request  the  Pontiff 
to  confirm  the  election  of  John  de  Gray.  The  Suffragan 
Bishops  of  the  Province  of  Canterbury,  in  like  manner,  had 
lost  no  lime  in  despatching  their  Proctors  to  Rome  with 
instructions  to  lodge  a  complaint  in  the  Curia,  on  the 
ground  that  the  Monks  had  presumed  to  elect  an  Archbishop 
without  their  presence  as  required  by  the  Common  Law  and 
by  ancient  custom.  It  is  probable  that  Magister  Helyas 
de  Brandefeld  was  personally  known  to  the  Historiographer 
of  the  Abbey  of  St.  Albans,  as  it  is  stated  in  the  same 
volume  of  the  Flores^  p.  73,  under  the  year  a.d.  1155,  that 
Thomas,  a  Londoner  by  birth,  the  future  Archbishop  and 
Martyr,  held  the  Church  at  Brandefeld  as  his  earliest 
preferment,  from  the  Abbey  of  St.  Albans,  before  he  entered 
the  household  of  Archbishop  Theobald.  There  is  nothing 
in  the  text  to  account  for  the  introduction  of  this  paragraph 
under  the  year  1155  unless  the  writer  was  interested  in  the 
Church  of  Brandefeld. 

There  were  thus  three  competing  parties  before  the  Roman 
Curia,  two  of  whom  had  each  a  candidate  who  sought 
confirmation  of  his  election,  whilst  the  third  party  objected 
to  both  candidates  on  the  ground  that  it  had  not  been 
allowed  to  take  part  in  either  election.  The  Supreme 
Pontiff  decided  to  hear  the  case  of  the  Junior  Monks  first 
of  all,  whose  right  to  elect  an  Archbishop,  in  the  absence 
of  the  Suflragan  Bishops  of  the  Province,  was  denied  by  the 
Bishops,  and  whilst  the  Bishops  relied  on  the  Common 
Law  and  the  practice  in  the  elections  of  the  last  three 
Metropolitans  immediately  preceding,  the  Monks  set  up  a 
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special  privilege  from  the  Roman  Pontiffs,  supported  by 
an  ancient  custom.  After  an  argument  which  lasted 
several  days,  and  was  followed  by  the  examination  of 
witnesses,  the  Pope  pronounced  a  definitive  sentence  in 
favour  of  the  right  of  the  Monks  to  conduct  their  elections 
without  the  Bishops,  and  he  confirmed  their  privilege 
in  perpetuutn.'  The  author  of  the  Flores  names  the  twelfth 
day  of  the  Kalends  of  January  as  the  day  on  which  the 
Pontiff  pronounced  his  definitive  sentence  in  what  may  be 
termed  the  preliminary  suit  between  the  Monks  and  the 
Bishops. 

The  more  complicated  suit  had  next  to  be  determined  by 
the  Pontiff,  namely,  whether  the  election  of  Reginald, 
the  Sub-Prior,  by  the  Junior  Monks  should  be  declared  a 
valid  election,  or  if  it  were  invalid  for  irregularity,  whether 
the  subsequent  election  of  John  de  Gray,  by  the  Senior 
Monks,  was  sufficiently  regular.  King  John's  Commis- 
sioners, who  were  well  furnished  with  money,  seem  to  have 
spent  it  lavishly,  for  their  master  afterwards  complained  of 
their  waste  of  the  money,  especially  as  he  got  nothing  for 
it.  The  Pontiff,  meanwhile,  endeavoured  to  bring  about  an 
agreement  between  the  parties,  but  in  vain,  and  he 
ultimately  quashed  both  elections  as  irregular,  and 
recommended  both  parties  to  agree  in  choosing  an 
"  incomparable  Englishman,"  Master  Stephen  de  Langton.* 
The  Monks,  however,  on  both  sides,  declared  themselves  to 
be  incompetent  to  elect  a  stranger  without  authority  from 
the  Chapter  of  Canterbury,  whereupon  the  Pontiff  enjoined 
them,  virtuic  obedientia  et  sub  poena  anaihemaiis,  to  obey  his 
precept. 

•  The  author  of  the  Flores  (Vol.  II.,  p.  134),  describes  Stephen  Langton  as 
**  Natione  Anglicum,  virum  profundi  pectoris^  eleganiem  corpore,  moribus 
fraelecfum^  aptum  et  svfficicntem  in  quantum  h(  minis  est^  universalem  ecclesiam 
gubernandi."  Matthew  Paris,  in  his  Historia  Anglorum^  Vol.  II.,  p.  m,  says : 
*•  Quo  non  erat  major  in  curia,  immo  nee  ei  par  in  moribus  et  scientia," 

2 — 2 
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The  Monks,  much  against  their  will,  but  having  before 
them  the  fear  of  excommunication,  at  last  submitted  to  the 
Pontiffs  precept,  and  went  through  the  form  of  an  election, 
Magister  Helyas  de  Brandefeld,  whom  King  John  had 
retained  as  special  counsel*  for  himself  and  the  Bishop  of 
Norwich,  protesting  against  the  election.  The  Pontiff, 
notwithstanding,  confirmed  tKe  election  of  Stephen '  de 
Langton,  and  consecrated  him  at  Viterbo,  on  the  fifteenth 
of  the  Kalends  of  July,  1207.  The  writer  of  the  Flores 
Historiarum  recounts  these  latter  events,  as  if  he  had  been 
personally  present  at  Rome,  or  at  all  events  as  if  he  had 
taken  down  the  words  of  a  person  who  had  been  there 
present. 

King  John  appears  to  have  been  excessively  annoyed  by 
the  result,  as  John  de  Gray  was  his  intimate  friend,  and  he 
seems  to  have  regarded  the  conduct  of  the  Pontiff  as  a 
personal  affront.  He  made  no  answer  to  several  highly 
courteous  letters  of  the  Pontiff,  recommending  to  his 
favour  the  newly-consecrated  Archbishop,  and  forthwith 
gave  orders  that  the  Monks  at  Canterbury  should  be 
expelled  from  their  Convent,  as  persons  guilty  of  High 
Treason,  and  that  their  goods  and  chattels  should  be 
confiscated,  and  that  they  should  be  presently  banished 
from  the  realm.t 

Thus  far  we  are  indebted  to  the  author  of  the  Flores 
Historiarum  for  the  legal  details  of  the  proceedings  in  the 
Roman  Curia  before  the  Pontiff  himself,  which  proved  to 
be  the  prologue  of  a  terrible  drama  to  be  played  out  in 
England,  and  in  which,  strange  to  say,  the  newly  created 
Archbishop,  who  did  not  venture  to  set  foot  in  England 

•  The  language  of  the  Flores  is,  **  Qui  pro  parte  regis  et  episcopi  Norwicensis 
advenerat,**  Vol.  II.,  p.  135. 

t  Matthew  Paris  states  that  King  John  regarded  Stephen  de  Langton  as  an 
enemy  of  England,  because  he  had  been  for  a  long  time  a  reader  of  Law  in  the 
University  of  Paris,  and  was  well  known  to  the  French  King. 
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until  the  first  act  of  the  drama  had  been  concluded  by  King 
John's  resignation  of  his  Crown  to  the  Papal  Legate,  proved 
himself  to  be,  we  may  almost  say,  the  saviour  of  his 
countrymen  and  of  the  King  himself. 

Not  to  enter  into  the  details  of  the  war  between  King  John 
and  the  Pontiff,  in  which  the  Pontiffs  weapons  were  an 
Interdict  of  the  severest  character,  and  two  Bulls,  one  of 
Excommunication  and  the  other  of  Deposition,  while  the 
King  seized  the  estates  of  the  Clergy,  and  the  majority  of  the 
Bishops  had  to  seek  safety  in  exile,  the  religious  trouble  was 
happily  appeased  by  King  John's  Act  of  Submission  on 
15th  May,  1213,  which  opened  a  gate  of  peace  to  the  new 
Archbishop.  King  John,  however,  had  been  meanwhile 
creating  enemies  at  home,  and  the  Baronage  were  in  arms 
against  him.  He  lost  his  Justiciar,  Geoffrey  FitzPeter, 
Earl  of  Essex,  a  statesman  of  the  school  of  Ranulf  de 
Glanville,  shortly  after  a  Council  had  been  held  at  St.  Paul's, 
London,  in  which  the  Justiciar  had  received  the  complaints 
of  the  Barons,  who  demanded  the  restoration  of  the  Laws 
of  King  Henry  I.*  The  King,  after  the  loss  of  his  Justiciar, 
instead  of  taking  counsel  of  his  English  Archbishop,  who 
alone  possessed  a  copy  of  the  Charter  of  Liberties,  which 
King  Henry  L  had  published  at  his  coronation,  and  who 
had  taken  part  with  Geoffrey  FitzPeter  in  discussing  the 
provisions  of  that  Charter  with  the  Barons,  heaped  fresh 
fuel  on  the  fire  and  aggravated  the  dissatisfaction  of  the 
Barons  by  appointing  to  the  high  office  of  Justiciar  Peter 
des  Roches,  the  Poitevin  Bishop  of  Winchester,  who,  by  a 
liberal  distribution  of  presents  amongst  the  members  of  the 
Roman  Curia,  as  has  been  mentioned  above,  had  induced 
that  Court  to  quash  the  election  of  Magister  Ricardus 
Anglicus  to  the  See  of  Winchester,  then  vacant,  on  the 
ground  of  irregularity.     On  the  present  occasion  it  is  only 

*  These  are  printed  in  the  Ancient  Laws  and  InstituUs,  p.  215,  Stubbs' 
SiUct  Charters^  p.  96. 
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charitable  to  say  of  King  John  that  his  language  was  evidence 
of  an  overtaxed  brain,  for  Matthew  Paris  in  his  Historia 
Anglorum  informs  us  that  when  the  King's  attendants 
announced  to  him  the  death  of  his  faithful  servant  Geoffrey 
FitzPeter,  who  was  his  real  pillar  of  strength  in  resisting 
the  extreme  demands  of  the  Barons,  he  smiled  maliciously 
and  said :  **  Salutet  in  inferno,  quo  iturus  est,  Hubertum  filium 
WalUrir* 

Before  the  death  of  his  English  Justiciar,  King  John 
had  attempted  to  separate  the  Clergy  from  the  Barons,  and 
with  that  object  had  granted  to  the  Clergy  a  Charter  whereby 
they  were  henceforth  secured  from  all  interference  on  the 
part  of  the  King  in  their  elections,  and  so  far  real 
vitality  was  given  to  the  forms  of  election,  which  had  been 
restored  to  them  under  King  Henry  I.  After  the  death  of 
Geoffrey  FitzPeter,  and  upon  the  advice  of  Peter  des 
Roches,  the  King  reissued  this  Charter  and  obtained  its 
confirmation  by  Pope  Innocent  III.,  who  was  at  that  time, 
under  the  King's  Charter  of  Submission,  the  supreme  Lord  of 
the  Kingdom  of  England.  The  proffered  Charter  thus 
insidiously  offered,  however,  had  no  effect  in  causing 
dissension  between  the  Clergy  and  the  Baronage. 

It  was  fortunate  for  England  that  the  See  of  Canterbury 
was  at  that  time  filled  by  a  great  Jurist,  and  that  the 
Archbishop,  Stephen  Langton,  sympathised  with  the  noble 
aspiiations  of  his  brother  Englishmen,  so  that  whilst  he 
had  kept  aloof  from  the  Barons  at  St.  Edmunds  when  they 
renounced  their  allegiance  to  the  King,  he  was  enabled  to 
dominate  the  crisis,  and  in  conjunction  with  William 
Marshal,  Earl  of  Pembroke,  acting  on  the  King's  behalf, 
to  bring  about  an  understanding  between  the  Barons  and 
the  King.     The  result  of  this  understanding  was  that  the 

•  Matthew  Paris,  in  his  Chronica  Majora  gives  a  fuller  account.  The  author 
of  the  Flores  Historiarum  passes  over  the  transactions  of  the  year  1215 
somewhat  briefly. 


Digitized  by  VjOOQIC 


THE    AGE   OF  SCIENTIFIC   LAW   AMENDMENT.  23 

Barons  submitted  their  claims,  drawn  up  in  a  schedule  of 
forty-nine  articles,  whilst  the  King,  after  a  careful  con- 
sideration of  those  claims,  was  induced  to  go  beyond  them, 
and  issued  a  Charter  in  sixty-three  articles,  whereby  not 
only  the  rights  of  the  Barons  themselves  against  the 
Crown  were  secured,  but,  after  the  precedent  set  by  King 
Henry  I.,  the  rights  of  the  King's  other  subjects  were 
secured  against  their  mesne  lords,  and  this  latter  object  was 
attained  with  the  free  consent  of  the  Barons.  The  King 
himself  was  an  unwilling  party  to  this  great  transaction 
between  a  nation  and  its  ruler,  but  he  finally  set  his  seal  to 
the  Articles  of  the  Barons,  and  issued  at  Runingmede, 
between  Windsor  and  Staines,  the  Great  Charter  (Magna 
Carta)  of  the  Liberties  of  Englishmen. 

The  author  of  the  Flares  Historiarum  passes  over  the  day 
of  Runemade,  as  he  writes  it,  with  the  simple  observation, 
that  the  name  of  the  meadow  where  the  great  discussion 
took  place  between  the^King  and  the  Barons  concerning  the 
peace  of  the  realm,  when  interpreted,  means  **  The  Meadow  of 
Councils,"  and  that  it  was  so  called  because  in  ancient  days 
Councils  concerning  the  peace  of  the  realm  were  frequently 
held  there.  He  then  goes  on  to  describe  the  misery  of  the 
country,  as  war  had  again  broken  out  between  the  Barons 
and  King  John,  **ubique  luctus,  ubique  miseria,**  and  after 
alluding  to  the  temporary  suspension  of  Archbishop  Langton 
in  1215,  which  the  Pontiff  had  decreed  to  gratify  King  John, 
who  as  the  Pontiff's  vassal  was  now  too  powerful  at  Rome, 
he  mentions  briefly  the  election  of  three  new  Bishops, 
amongst  whose  names  was  Magister  Ricardus,*  Decanus 
Sarum,  who  was  thereupon  consecrated  to  the  Bishopric  of 
Chichester,  which  had  remained  vacant,  by  reason  of  the 
Interdict,  since  the  death  of   Bishop   Symon,  a.d.   1207. 

*  The  date  of  the  election  of  Magister  Ricardus  to  the  Bishopric  of 
Chichester  was  erroneously  stated  as  12x4  in  the  present  >¥riter's  previous 
Article  in  this  Review, 
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We  must  not,  however,  suppose  that  Magister  Ricardus 
had  remained  idle  during  this  Interdict.  His  position  as 
Dean  of  Sarum  was  extremely  precarious  by  reason  of  the 
war.  The  Cathedral  was,  in  fact,  situated  within  the  Castle 
of  Sarum,  and  King  John  had  given  strict  orders  to  the 
Governor,  who  occupied  the  castle  with  Germans  and  other 
mercenaries,  to  keep  a  strict  charge  over  the  Castle  and  its 
precincts,  and  to  ignore  all  claims  of  ecclesiastical  privilege ; 
so  that  the  Governor  thought  it  his  duty  to  expel  all  the 
clergy,  who  were  usually*  resident  within  the  Castle  and  its 
precincts.  It  is  during  this  period  that  Magister  Ricardus 
may  have  given  readings  in  Law  in  the  general  schools  at 
Oxford,  or  in  the  Law  School  of  St.  Frideswide,  which  the 
great  Bishop  Roger  of  Salisbury  had  established,  in  iiii,t 
as  a  Priory  of  Secular  Canons,  and  where  secular  clerks 
were  educated  and  trained  for  the  King's  Exchequer  or 
Chancery.  I  am  unable,  however,  to  cite  any  contem- 
poraneous evidence  of  the  presence  of  Magister  Ricardus 
at  Oxford,  and  Dr.  Arthur  Duck,t  of  All  Souls,  Oxford,  is 
the  earliest  English  Civilian  who  affirms  the  fact,  relying  on 
the  Preface  to  John  Andreae's  Additions  to  the  Speculum 
Durandi.%  I  cannot,  however,  find  in  that  Preface  any 
mention  of  Magister  Ricardus  as  an  Oxford  Master; 
Johannes  Andrese  speaks  of  Gulielmus  de  Dvoreda 
(Drogheda)  as  legem  Oxonice^  and  as  having  composed  a 
book  de  Judiciorum  Ordine^  which  is  probably  the  MS. 
preserved  in  the  Library  of  Caius  College,  Cambridge,  il  but 

Sarum  Charters  and  Documents,  Rolls  Series,  1891,  p.  266,  De  prima 
fundatione  Sarisberiensis  EccUsia. 

t  Matthew  Paris,  Historia  Anglorum.    Vol.  II.,  p.  215,  anno  zizi. 

X  D€  usu  et  authoritate  yuris  Civilis  in  dominiis  Principum  Christ ianorum. 
Londini.     mdcliii.,  p.  142. 

§  Durandi  Speculum  Juris  cum  Jo.  Andrea  additionihus^  Francof.  1592. 

II  Johannes  Andreae  says  of  the  treatise  of  William  de  Drogheda  that  it  is 
divided  into  six  parts,  and  begins  *'  Cum  omne  artijicium,"  I  quote  from  the 
Appendix  to  Savigny*8  Gesckichte^  Vol.  III.,  637. 
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as  regards  Magister  Ricardus,  he  simply  speaks  of  his 
having  preceded  Pillius  in  composing  an  Ordo  Judiciarius,  of 
which  he  had  failed  to  see  a  copy.  Yet  almost  every 
Civilian,  who  has  treated  of  the  Literature  of  the  Civil  and 
the  Canon  Law  during  the  last  three  centuries,  has 
enumerated  Magister  Ricardus  Anglicus  amongst  the 
Readers  in  Law  at  Oxford.  On  the  other  hand,  we  have 
more  certain  evidence  of  William  of  Drogheda  having 
taught  at  Oxford.  There  is  a  house  still  known  in  Oxford 
as  Drogheda  Hall,  and  it  is  said  that  University  College 
has  some  deeds  relating  to  it. 

There  was  indeed  a  period  during  the  Interdict,  when  the 
services  of  Magister  Ricardus,  as  a  teacher  of  Law  in 
Oxford,  would  have  been  welcome.  King  John,  in  the  year 
1209,  made  a  warlike  expedition  into  Scotland,  being  enraged 
against  William,  King  of  Scots,  for  having  allowed  many 
of  the  English  clergy  to  take  refuge  in  Scotland,  and  the 
King  on  his  return  halted  at  Woodstock  to  receive  the 
homage  of  the  Welsh  Nobles,  whom  he  had  summoned  to 
attend  him  there.  The  King  afterwards  proceeded  to  his 
castle  at  Oxford,  and  whilst  he  was  there  resident,  the 
prefect  of  the  city  of  Oxford  reported  to  him  that  an  Oxford 
student  had  killed  a  woman,  and  had  escaped  from  the 
police.  The  King  thereupon  gave  orders  that  three 
fellow-students  who  lived  in  the  same  lodgings  with  the 
culprit,  but  knew  nothing  respecting  the  culprit's  place  of 
refuge,  nor  had  any  complicity  with  him  in  his  crime,  should 
be  seized  and  conducted  outside  the  limits  of  the  City,  and 
thereupon  all  three  of  them  should  be  hanged  in  the  presence 
of  the  students.*  The  indignation  produced  by  this  glaring 
act  of  cruelty  and  injustice  was  so  great  that  the  entire 
body  of  Masters  and  Students  {tarn  magistri  quam  discipuli) ^ 
three    thousand    in   number,   abandoned   the    Schools   of 

•  Matthew  Paris,  Historia  Anglorum,  Rolls  Ed.,  Vol.  II.,  p.  120.  The 
author  of  the  Flons  Historiarum  disposes  of  this  event  in  three  lines. 
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Oxford  and  sought  refuge  at  Cambridge,  or  at  Reading,  or 
at  Maidstone.  Matthew  Paris  is  our  authority  for  this 
great  secession  of  the  Oxford  scholars.  He  had  his  details 
from  Roger  of  Wendover,  the  contemporary  Historiographer 
of  the  Abbey  of  St.  Alban's,  and  he  says  that  the  King  did 
this  iniquitous  act  to  make  manifest  his  wrath  against  the 
Clergy. 

So  far,  at  least,  we  have  a  record  of  the  Secular  Clergy, 
not  the  Monks,  acting  as  the  champions  of  justice  and 
secular  learning  at  Oxford  in  the  first  quarter  of  the 
Thirteenth  Century,  and  if  higher  preferment  had  not  awaited 
Magister  Ricardus  in  other  fields  of  usefulness  both  to  the 
Church  and  to  the  State,  which  have  been  mentioned  in 
the  previous  Article,  his  name  should  find  a  place  in  the 
Walhalla  of  the  Isis,  if  the  busts  of  the  most  famous 
Professors  of  the  University  of  Oxford  should  ever  be 
collected  in  such  a  sanctuary.  As  it  is,  we  find  him 
summoned  soon  after  his  appointment  as  Bishop  of 
Chichester  to  take  part  with  the  Bishops  assembled  at  the 
first  Council  of  King  Henry  HI.  in  1215,  in  reviewing  and 
re-issuing  the  Great  Charter,  which  King  John  had  trampled 
under  foot,  and  his  name  stands  fifth  in  the  list  of  Bishops, 
at  the  head  of  which  is  Peter  des  Roches,  Bishop  of 
Winchester,  who  had  crossed  his  path  at  Rome  in  1204. 
Magister  Ricardus  seems  to  have  had  a  marvellous  power 
of  conciliating  all  persons  with  whom  he  was  brought  into 
contact,  and  his  Ordo  Judiciarius  supplies  evidence  of  the 
pains  which  he  had  taken  in  his  early  youth  in  studying  the 
approaches  to  the  human  heart,  and  the  variations  of  the 
human  character.  He  held  the  See  of  Chichester  for  three 
years  only,  when  he  was  called  away  to  replace  an  elder 
brother.  Bishop  Herbert  Poore,  in  the  Church  of  Sarum,  in 
which  he  had  spent  many  anxious  years  as  Dean.  He  has 
left  behind  him  at  Chichester  little  to  remind  the  present 
generation  of  bis  short  tenancy  of  a  Church  at  that  time 
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almost  derelict,  but  of  which  a  later  Bishop  Richard  became 
a  still  more  distinguished  Pastor,  namely,  Richard  de  la 
Wich,  who  had  also  filled  a  Chair  of  Law  at  Bologna,  and 
in  whose  honour,  as  the  last  English  Prelate  canonised  in 
the  Middle  Ages,  the  old  chapel  of  Lincoln's  Inn  was 
dedicated. 

Ricardus  Anglicus,  on  the  other  hand,  has  no  tomb  in  any 
of  the  Cathedral  churches  which  he  more  or  less  restored, 
but  his  admirers  may  point  to  the  noble  Cathedral  at  Sarum 
for  which  he  gave  the  site  and  of  which  he  completed  nearly 
the  entire  structure,  and  in  answer  to  an  enquiry,  where  is 
the  monument  of  this  great  Bishop,  may  well  apply  to  him 
the  classic  saying : — **  Monumentum  si  quaris,  circumspice.'* 

Travers  Twiss. 


II.— THE  HIGH  COURTS  AND  THE  COLLECTOR- 
MAGISTRATES  IN  INDIA. 

r  1 1W0  decisions  of  the  High  Court  of  Bengal  have  just 
-■^  brought  to  light  fresh  instances  exposing  the 
demoralisation  that  has  been  produced  in  India  by  the  prac- 
tice of  vesting  Revenue  collectors  with  Judicial  authority 
— an  authority  which  enables  them  to  evade  punishment 
when  they  are  guilty  of  illegal  and  criminal  actions.  The 
following  appear,  from  the  proceedings  in  Court,  to  have 
been  the  facts  in  the  cases  to  which  we  refer. 

Two  inhabitants  of  Eastern  Bengal,  Chandr  Kishore 
Munshi  and  Dinendr  Nath  Sanyal,  had  altercations 
regarding  their  respective  shares  in  the  rents  of  certain 
lands  in  the  Serajganj  subdivision  of  the  district  of  Pubna. 
Dinendr  claimed  a  portion  of  the  rents  which  the  tenants 
were  paying  to  Chandr,  and  appears  to  have  induced  Mr. 
Beatson  Bell,  the  Collector-Magistrate  of  the  subdivision,  to 
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extort  from  Chandr  an  agreement  conceding  his  claim. 
Accordingly  Mr.  Bell  summoned  Chandr  to  his  private 
residence  on  Sunday  morning,  7th  June,  1891,  and  told  him 
that  he  should  not  be  allowed  to  depart  until  he  had  come 
to  terms  with  Dinendr  (who  was  present  on  the  occasion) 
and  had  signed  an  agreement  to  that  eifect ;  adding  that,  in 
case  of  refusal,  Chandr  should  at  once  be  arrested  on  a 
charge  of  hiring  lathiwals  (club-men).  Chandr  was  then 
detained  without  food,  and  seeing  no  means  of  escape  from 
the  persecution  with  which  he  was  threatened,  he  intimated 
in  the  afternoon  his  readiness  to  obey  the  Collector's  order. 
Mr.  Bell  then  wrote  out  the  desired  agreement,  which  both 
parties  signed  in  the  presence  of  two  police  officers  who 
were  called  to  witness  the  execution  of  the  deed. 

Some  days  later,  Chandr,  on  being  requested  to  appear 
before  the  Registrar  of  Deeds  and  acknowledge  his  signature 
to  the  agreement,  refused  to  do  so  on  the  ground  that  the 
signature  had  been  obtained  by  unfair  means.  Dinendr 
then  appealed  to  various  local  authorities  for  an  order  to 
enforce  Chandr's  compliance,  and  eventually  obtained  a 
decision  in  his  favour  from  the  Subordinate  Judge  of  the 
district.  From  that  decision  Chandr  appealed  to  the  High 
Court  at  Calcutta,  whose  Judgment,  delivered  on  the 
17th  August  last,  contains  the  following  important 
passages : — 

"  There  cannot,  we  think,  be  a  shade  of  doubt  that  the 
"  defendant's  signature  to  the  agreement  was  obtained  by 
**  duress  and  intimidation.  Mr.  Bell's  evidence  is  con- 
**  elusive  on  the  point.  We  are  of  opinion  that  the 
"  defendant's  signing  of  the  agreement  under  the 
"  circumstances  was  not  an  execution  thereof  within  the 
"  meaning  of  the  Act ;  indeed  it  was  no  execution  at  all. 
**  Execution  must  mean  voluntary  execution,  that  is  the 
**  signing  of  the  document  of  the  executant's  free  will.  It 
"  could  not  possibly  be  contended  that,  if  Mr.  Bell  had 
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"  forced  a  pen  into  the  defendant's  hand,  held  it  there,  and 
"  by  force  guided  the  hand  to  write  the  signature,  such  a 
*'  signing  was  an  execution  in  law ;  and  there  is  no  difference 
"  between  the  two  cases.  We  think  therefore  that  the 
**  appeal  must  be  allowed  with  costs.  We  cannot  con- 
"  elude  this  Judgment  without  expressing  an  unqualified 
"  disapproval  of  the  conduct  of  Mr.  Bell  in  this  matter." 

This  case  fully  exposes  the  debased  condition  into  which 
the  administration  of  Justice  has  been  brought  by  -our 
vaunted  paternal  Government  of  India.  The  liberty  and 
property  of  unimpeachable  subjects  may,  it  appears,  at  any 
time  be  attacked  with  impunity ;  and,  as  in  a  Turkish 
Pashalic,  a  man  may  rob  his  neighbour,  provided  he  secures 
the  Pasha's  co-operation.  In  the  present  instance,  the 
victim,  after  two  years  of  harassing  anxiety,  was  eventually 
rescued  by  the  intervention  of  the  High  Court;  but  the 
bulk  of  the  people  have  not  the  means  of  appealing  to  that 
independent  tribunal,  and  the  Government  are  meanwhile 
persistently  labouring  to  curtail  its  jurisdiction  and  destroy 
its  independence.  The  latter  object  has  already  so  far 
been  accomplished,  that  a  Government  servant  now  sits  on 
the  bench  of  the  High  Court  in  the  N.W.  Provinces, 
although  his  appointment  by  the  Indian  Executive  has  been 
pronounced,  by  the  Chief  Justice  and  the  duly  qualified 
Judges  of  that  Crown  Court,  to  be  tdtra  vires^  and  therefore 
illegal.  In  the  course  of  the  Judgment  to  this  effect,  which 
was  delivered  in  January  last,  the  Chief  Justice  said  :  **  The 
"  object  and  intention  of  the  Imperial  Parliament  could  not 
**  have  been  to  place  in  the  hands  of  the  Governor-General 
"  in  Council  a  power  which  would  enable  the  Executive  in 
"  India  to  constitute  a  High  Court  of  one  Barrister  Judge 
"  acting  as  Chief  Justice,  and  of  Acting  Judges  who  could, 
**  at  the  will  of  the  Executive,  be  removed  from  their 
**  appointments  in  the  High  Court,  and  could,  in  the  case 
**  of  Civilian   Judges,   be  gazetted   out   of    the   Court   to 
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**  perform  the  duties  and  enjoy  the  emoluments  of  Assistant 
**  Magistrates.  Any  such  intention  would  be  contrary  to 
*'  the  policy  pursued  by  Parliament  since  the  Act  of  Settle- 
**  ment  became  law,  a  policy  which  has  secured  to  the 
"  subjects  in  England  protection  against  the  unlawful  and 
**  unauthorised  acts  of  the  Executive.  Hallam,  in  the 
"  Constitutional  History  of  England,  says  : — *  It  had  been  the 
"  *  practice  of  the  Stuarts  to  dismiss  Judges  without 
'*  '.seeking  any  other  pretence,  who  showed  any  disposition 
"  *  to  thwart  Government  in  political  prosecutions.  The 
'*  *  general  behaviour  of  the  Bench  had  covered  it  with 
"  '  infamy.  Though  the  real  security  for  an  honest  Court 
**  *  of  Justice  must  be  found  in  their  responsibility  to 
"  *  Parliament  and  in  public  opinion,  it  was  evident  that 
"  *  their  tenure  of  office  must,  in  the  first  place,  cease  to  be 
"  *  precarious,  and  their  integrity  rescued  from  the  severe 
"  *  trial  of  forfeiting  the  emoluments  upon  which  they 
"  *  subsist.'  ....  That  the  risk  of  the  Executive  in 
'*  India  desiring  to  limit  the  judicial  powers  of  Courts  in 
"  India  in  matters  touching  the  Executive  is  not  merely 
"  hypothetical,  may  be  inferred  from  a  proposal  made  some 
"  years  ago,  that  the  Courts  in  India  should,  by  legal 
*'  enactment,  be  prohibited  from  questioning  the  legality  of 
"  the  acts  of  the  Governor-General  in  Council.  That  the 
"  risk  of  the  Executive  in  India  seeking  to  set  the  High 
*'  Courts  in  India  under  its  control  is  not  illusory, 
"  may  be  inferred  from  the  introduction  of  a  Bill  in 
"  Parliament,  by  one  section  of  which,  if  it  had  been 
**  passed,  an  Order  in  Council  might  have  been  made  for 
"  the  purpose  of  regulating  the  High  Courts  without 
"  Parliament  being  consulted.  Under  another  section  of 
**  that  Bill,  a  local  authority  could  have  been  invested  with 
"  the  discretionary  power  specially  reserved  to  the  Chief 
"  Justice,  to  select  and  nominate  from  among  the  Judges 
"  of  a  High  Court,  such  Judge  or  Judges  as  it  might  deem 
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**  preferable  for  the  hearing  and  determining  particular 
*'  cases  in  which  the  local  authority  might  be  interested. 
"  The  intention  of  Parliament  in  framing  the  Acts  under 
"  which  the  High  Courts  in  India  were  constituted,  must 
"  have  been  to  establish  judicial  tribunals  which  command 
*'  the  respect  of  the  people  of  the  country,  and  which  would 
"  not  be  liable  to  any  possibility  or  suggestion  of  influence 
"  on  the  part  of  the  Executive.'* 

Let  us  now  look  into  the  particulars  of  the  other  case 
referred  to  at  the  commencement  of  this  Article:  it 
occurred  in  a  different  part  of  the  Province  of  Bengal ;  but 
the  principal  figure  in  it  is  still  Mr.  Beatson  Bell,  whose 
conduct  as  Sub-divisional  officer  at  Serajganj  seems  to  have 
given  so  much  satisfaction  to  the  Government  that  he  was 
soon  afterwards  selected  to  officiate  as  Divisional  officer  in 
the  important  district  of  Khulna.  In  July  last  he  sent 
word  to  the  officers  of  a  zemindar  owning  an  estate  near 
the  village  of  Chaknagar,  that  he  would  arrive  at  that 
village  at  lo  a.m.  on  the  20th  July,  and  that  provisions 
should  be  ready  for  himself,  his  horse  and  his  groom.  He 
arrived,  however,  two  hours  earlier  than  the  time  mentioned, 
and,  not  finding  a  glass  of  milk  ready  for  him,  he  entered 
the  zemindar's  cutchery  (estate  office)  and  called  for  the 
natb  or  head  officer.  Baboo  Keshab  Lai  Mittra,  who  was 
in  the  office  at  the  time,  informed  him  that  the  naib  had 
gone  to  Khulna,  and  that  he,  Keshab,  was  a  mohurrir 
(writer)  in  the  service  of  the  zemindar.  Thereupon  Mr. 
Bell  struck  him  sharply  with  his  riding  cane,  and,  on  the 
man  inquiring  for  what  offence  he  had  been  struck, 
renewed  the  assault  with  great  violence,  causing  blood  to 
flow  from  the  wounds  he  inflicted,  until  the  man  fell  to  the 
ground  in  a  fainting  fit.  Fever  ensued,  and  Keshab  was 
laid  up  for  a  week ;  but  as  soon  as  he  was  able  to  travel  to 
Khulna,  he  proceeded  thither  and  laid  before  the  Deputy 
Magistrate  a  charge  of  assault  and  criminal  trespass  against 
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Mr.  Bell.  The  Deputy  Magistrate,  afraid  of  becoming 
instrumental  in  the  prosecution  of  his  superior  officer, 
dismissed  the  case,  in  the  complainant's  absence,  as  trivial 
and  improbable,  refusing,  at  the  same  time,  to  furnish  a 
copy  of  the  proceedings ;  and  the  next  day  he  issued  a  rule, 
calling  on  the  complainant  to  show  cause  why  he  should 
not  be  prosecuted  for  bringing  a  false  accusation  against 
Mr.  Bell.  Thereupon,  Keshab  waited  on  the  Sessions 
Judge  of  Khulna  for  an  order  to  compel  the  Deputy 
Magistrate  to  furnish  a  copy  of  the  proceedings  by  which 
the  plaint  against  Mr.  Bell  had  been  dismissed.  Now 
as  an  appeal  lies  from  the  decisions  of  the  Sessions  Judge 
to  the  High  Court,  Mr.  Bell,  in  his  anxiety  to  keep  the  case 
out  of  the  latter  Court,  then  openly  moved  in  the  matter  for 
the  first  time,  and  wrote  to  the  Sessions  Judge  as  follows: — 
'  Bhagirat,   31st  July,  1894.     My   dear  Pope, — I  am  just 

*  informed  that  a  zemindar's  mohurrir,  whom  I  struck  the 

*  week  before  last,  brought  yesterday  a  case  of  assault 
'  against  me  before  the  Deputy  Magistrate  who  wrongly 
'  dismissed  the  case.  If  this  is  so,  please  set  aside  the 
'  order  under  sect.  20,  and  order  a  re-trial  anywhere  you 

*  want.  I  quite  admit  striking  the  man :  I  was  in  the 
'  middle  of  a  40-mile  ride,  and  had  sent  word  to  the 
'  zemindar's  cutchery  to  have  a  glass  of  milk  for  me.     I 

found   no  milk,    and   being  very   hot   and   thirsty,   and 

*  having  a  cane  in  my  hand,  I  regret  I  lost  my  temper 
'and   struck  the   mohurrir   several   times.      I   hear  they 

*  have   petitioned   the    L.G.      I    shall   tell   him   the  real 

*  facts  as  soon  as  he  comes  here  to-morrow.  You  may 
'  file  this  in  the  record.     Please  let  me  have  an  answer 

*  to-morrow." 

This  endeavour  to  have  the  case  disposed  of  through  some 
other  subordinate  was,  however,  frustrated  by  the  com- 
plainant's determination  to  move  the  High  Court  in  the 
matter.     As  soon  as  Mr.  Bell  heard  of  this  intention,  he 
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had  an    interview  with  the  complainant's  pleader,  when 
the  following  conversation  took  place  between  them  : — 

Mr.  Bell : — "  I  have  already  told  everything  to  Sir  Charles 
Elliott.  He  said  that  he  will  support  us  if  you  push  the 
matter  to  any  further  length." 

Pleader ;— "  I  knew  that  Sir  Charles  Elliott  would  take  up 
your  cause  ;  he  is  in  the  habit  of  doing  so  in  cases  like  this." 

Mr.  Bell : — **  What  do  you  mean  by  moving  the  High 
Court  ?  I  have  already  said  that  I  am  willing  to  be  tried 
by  any  magistrate  anywhere.  What  can  the  Chief  Justice 
do  ?  Can  he  dismiss  me  or  do  me  any  harm  ?  Sir  Charles 
does  not  care  for  the  judgment  of  the  High  Court." 

Pleader  : — **  We  wish  to  have  an  authoritative  judgment 
from  the  highest  tribunal  in  this  country ;  and  then  agitate 
the  matter  as  far  as  we  can,  to  purify  the  administration  of 
criminal  justice  in  this  country.  This  is  a  typical  case  of 
the  injury  that  is  done  to  the  people  by  combining  the 
Judicial  and  Executive  functions  in  one  person.  If  Sir 
Charles  supports  you,  there  are  higher  authorities  whom 
we  must  appeal  to  in  the  event  of  Sir  Charles  backing  you." 

Mr.  Bell : — "  What  can  you  do  as  regards  the  Deputy 
Magistrate?  He  has  already  apologised  for  what  he  has 
done,  and  there  the  matter  ends.  Sir  Charles  would 
support  him.  I  am  also  bound  by  honour  to  pay  him  his 
costs  and  to  make  up  the  deficit  in  his  salary,  if  he  is 
degraded.  Will  you  consent  to  compromise  the  case  as 
against  him,  if  he  pays  some  amount  of  compensation  ?  " 

Pleader : — "  I  cannot  see  our  way  to  compromise  the  case 
against  him." 

Accordingly,  on  the  6th  August,  a  petition  was  presented 
in  the  High  Court  praying  that  the  case  be  removed  to 
another  district,  on  the  ground  that  all  the  other  magistrates 
of  Khulna  being  subordinates  of  the  accused,  a  fair  and 
impartial  trial  could  not  be  had  in  that  district.  In 
compliance  with  the  petition  a  rule   issued  on   Mr.  Bell 
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and  the  Deputy  Magistrate,  which  soon  brought  matters  to 
a  conclusion.  Mr.  Bell  came  to  Calcutta,  and  addressed  a 
letter  to  the  Judges  of  the  High  Court  in  which  he  said  : — 
''  I  regret  that  I  assaulted  Keshub  Lai  Mittra  as  I  did.  I 
"  committed  the  assault  under  the  impression  that  I  was 
"  being  grossly  insulted,  and  possibly  that  impression  was 
"  wrong.  If  it  was  unfounded,  I  am  sorry  for  what  has 
**  happened  and  I  hereby  apologise."  The  Deputy  Magis- 
trate at  the  same  time  confessed  that  his  proceedings 
were  wrong,  and  said  that  he  had  discharged  the  rule 
calling  on  the  complainant  to  shew  cause  why  he  should 
not  be  prosecuted  for  bringing  a  false  accusation. 

Mr.  Bell's  apology,  extorted  by  a  fear  of  the  High  Court, 
was  of  course  no  adequate  redress  to  a  man  who  had  been 
wantonly  insulted  and  subjected  to  great  bodily  suffering, 
and  afterwards  illegally  and  impudently  thwarted  in  his 
legitimate  endeavours  to  set  himself  right  in  the  eyes  of  his 
countrymen.  The  prosecutor,  nevertheless,  was  advised 
not  to  carry  the  matter  further,  as  the  chance  of  his  receiving 
any  substantial  redress,  in  the  existing  condition  of  things 
in  India,  was  very  slender;  and  the  Mymensing  case 
(stated  in  the  Law  Magazine  and  Review  for  February,  1893, 
pp.  97,  seqq.^  Art.,  A  Recent  Criminal  Prosecution  in  Bengal) 
was  cited  in  support  of  the  advice. 

A  most  lamentable  picture  of  our  Indian  tribunals  is  thus 
presented  in  the  three  cases  mentioned  above — a  living 
picture  of  Law  Courts,  where  Revenue  collectors,  untrained 
in  Law,  and  other  servants  of  the  Indian  Government  sit 
as  Judges  and  adjudicate  under  the  immediate  control  of 
their  superiors  in  the  Executive  service,  violating  the  Law 
and  the  first  principles  of  Justice,  whenever  such  violation 
is  called  for  in  the  interests  of  the  Executive  or  of  any 
member  of  that  body.  The  unprincipled  policy  which  arms 
the  collectors  of  Revenue  with  Judicial  authority  is  based 
on  the  assumption  that  arbitrary  power  is  indispensable  for 
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the  efficient  raising  of  the  Revenue,  and  an  opinion  to  that 
effect  was  actually  avowed  in  1822,  when  the  Governor  of 
Madras  wrote  to  the  Home  authorities  that  "  it  was 
"  absolutely  necessary  for  the  security  of  the  Revenue  that 
"  the  jurisdiction  of  the  Supreme  Court  should  be  more 
"  strictly  limited,  and  that  it  should  be  completely  debarred 
"  from  all  cognizance  in  any  shape  of  the  acts  of  the 
"  Government."  Fortunately,  wiser  counsels  subsequently 
prevailed,  and,  for  thirty  years,  the  aim  of  the  authorities 
in  India  was  to  affirm  the  supremacy  of  the  Law  as 
affording  the  best  guarantee  for  the  peace  and  prosperity  of 
the  country.  During  that  period  many  salutary  enact- 
ments, including  Macaulay's  Penal  Code  as  revised  by 
Sir  Barnes  Peacock,  tended  rapidly  to  improve  the 
administration  of  Justice. 

Meanwhile  the  Government  of  India  was  transfeired  to  a 
member  of  the  British  Cabinet,  that  is,  to  a  Minister 
influenced  by  interests  foreign,  and  sometimes  actually 
hostile,  to  the  interests  of  our  great  dependency.  While 
the  transfer  was  under  consideration,  its  pernicious  tendency 
was  foreseen  and  denounced  ;  but  the  warning  was  neglected , 
and  the  predicted  evil  began  to  operate  very  soon  after  the 
inauguration  of  the  new  regime.  The  financial  resources  of 
India  were  deliberately  diverted  from  their  legitimate 
purpose  and  used  for  the  promotion  of  Ministerial  interests, 
whence  there  .arose  a  constant  demand  for  additional 
revenue.  For  satisfying  that  demand,  the  Government  of 
India  revived  the  policy  of  1822,  and  a  very  unseemly  war 
has  since  been  waged  against  the  Indian  High  Courts, 
which  constitute  the  only  bulwark  protecting  the  main- 
tenance of  Law  against  the  encroachments  of  the  Executive 
in  that  country.  In  this  perilous  war,  the  adversaries  are 
unequally  matched.  The  Government  of  India,  represented 
by  the  Indian  Secretary  of  State,  being  responsible  only  to 
the  British  Parliament,  have  secured  the  support  of  that 
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paramount  power  by  sacrificing  to  its  members  the 
resources  which  belong  to  India;  and  with  their  political 
responsibility  thus  neutralised,  they  employed  the  Indian 
Legislature  in  passing  measures  tdtra  vires  for  obstructing 
appeals  to  the  High  Courts  and  thereby  restricting  their 
jurisdiction.  The  weakened  control  of  those  Courts  over 
the  subordinate  tribunals  of  the  country  has  been  painfully 
manifested  in  all  the  three  cases  that  have  been  noticed. 
The  guilty  in  every  instance  escaped  punishment,  whereby 
encouragement  has  been  afforded  to  illegality  and  crime. 
The  High  Courts,  on  the  other  hand,  do  not  receive  all  the 
support  which  Courts  of  Justice  generally  derive  from  the 
influence  of  public  opinion.  Antagonism  and  distrust  have 
been  sown  among  the  various  races  and  sects  composing 
Indian  society,  and  the  voice  of  the  public  has,  in  conse- 
quence, often  been  indistinctly  heard. 

People  at  home  should  remember  that  the  interests — the 
lives,  the  liberty,  and  the  property — which  the  Indian  High 
Courts  are  called  to  protect,  are,  in  a  great  measure, 
English  interests ;  and  that  the  British  constituencies,  by 
suffering  their  representatives  in  Parliament  to  allow  the 
continuance  of  a  state  of  things  such  as  now  prevails  in 
India,  are  jeopardising  great  interests  of  their  own.  Millions 
of  Englishmen  and  Englishwomen  derive  their  subsistence 
from  trade,  industries  and  professions  connected  with  or 
exercised  in  India.  Has  any  thought  been  taken  as  to  how 
the  condition  of  those  millions  would  be  affected,  were  a 
sudden  popular  outbreak  to  occur,  such,  for  instance,  as 
the  rebellion  of  1857-8  ?  And  yet  to  believe  that  the  rights 
of  a  hundred  millions  of  intelligent  and  industrious  people 
can  long  be  trampled  upon  with  impunity,  is  to  ignore  the 
teachings  of  History.  It  is  evident  from  the  native  press 
that  a  deep  and  widespread  feeling  of  discontent  and 
irritation  smoulders  in  the  minds  of  the  Indian  populations, 
and  that  its  general  manifestation  is  restrained  only  by  the 
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presence  of  the  large  military  force  which  is  entertained  in 
India,  and  employed  chiefly  in  frontier  expeditions.  Were 
political  complications  to  necessitate  the  removal  of  a 
portion  of  our  Indian  garrison,  the  circumstance  would 
most  probably,  as  was  the  case  in  1857,  incite  to  action  the 
malcontents  among  our  Indian  subjects,  as  also  the  Indian 
allies  and  feudatories  whom  we  have  oppressed  and  despoiled 
in  violation  of  our  treaties  and  engagements.  That  British 
rule  in  India,  if  interrupted  by  any  general  movement  of  the 
kind,  would  be  re-established  by  the  forces  at  the  command 
of  the  United  Kingdom,  there  is,  of  course,  no  reason  to 
doubt.  At  the  same  time  it  should  not  be  forgotten  that, 
on  the  last  occasion,  British  supremacy  trembled  in  the 
scale  for  upwards  of  a  year,  and  that  unspeakable  horrors 
marked  that  period  of  struggle.  Can  the  risk  of  similar 
occurrences  in  the  proximate  future  be  contemplated  with 
indifference,  and  without  any  endeavour  being  made  to  ward 
off  that  risk,  by  removlhg  the  causes  which  have  produced  it  ? 
The  primary  cause  lies  obviously  in  the  vicious  administrative 
combination  of  1858  which  placed  the  resources  of  India 
at  the  disposal  of  the  British  Cabinet  for  the  time  being, 
with  the  result  that  they  have  been  wasted  in  unwise  and 
disastrous  enterprises,  instead  of  being  used  in  promoting 
the  welfare  and  prosperity  of  the  people.  The  Afghan  war 
of  1878-80  cost  an  appalling  amount  of  blood  and  treasure, 
and  terminated  in  the  humiliating  conditions  under  which 
we  had  to  evacuate  the  Amir's  territories.  The  conquest 
or  annexation  of  Upper  Burma  cost  almost  as  much,  in 
blood  and  treasure,  as  the  invasion  of  Afghanistan  had  cost, 
and  the  latter  task,  undertaken  in  1885,  has  yet  to  be  com- 
pleted ;  meanwhile  the  people  of  India  are  burdened  with 
the  debt  contracted  to  defray  the  cost  of  the  unsuccessful 
enterprise. 

The  cases  stated  in  the  foregoing  pages  are  by  no  means 
isolated  instances  of  the  injustice  and  illegality  perpetrated 
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by  Collector-Magistrates  in  India.  Such  instances  are  of 
almost  daily  occurrence,  and  the  subject  is  being  discussed 
by  the  Indian  press,  both  Native  and  English,  throughout 
the  country.  A  practice  has  prevailed  with  the  Government 
of  India,  when  a  private  estate  falls  into  its  hands,  of 
arbitrarily  claiming  a  portion  of  the  neighbouring  property 
'and  of  forcibly  taking  possession  of  it,  without  submitting 
the  claim  to  a  Judicial  decision.  It  may  be  remembered 
that  a  judgment  of  the  Privy  Council,  delivered  on  the 
6th  February,  1892,  affirmed  a  decision  of  the  High  Court 
of  Bengal  to  the  effect  that  certain  lands  in  the  Monghyr 
district,  forcibly  taken  possession  of  by  the  Government  of 
India  as  belonging  to  the  Bhaunundpur  zemindari,  never 
formed  part  of  that  estate,  which  the  Government  had 
bought  at  a  revenue  sale  for  the  absurd  price  of  one  rupee. 
In  like  manner  the  Collector-Magistrate  of  the  Eastern 
Bengal  district,  of  which  Jamalpur  is  a  subdivision, 
arbitrarily  took  possession  of  a  doba^  or  lake,  lying  in  the 
vicinity  of  an  estate  acquired  by  the  Government,  and  the 
fishing  in  it  having  been  leased  out  by  the  owner,  he 
prosecuted  the  fishermen  for  theft  of  the  fish  they  had 
taken.  The  prosecution  failed,  as  the  Deputy  Magistrate, 
who  heard  the  case,  refused  to  convict  of  criminal  action 
men  who  had  only  used  a  privilege  legally  acquired  by 
them.  The  Collector-Magistrate  then  had  the  fishermen 
arrested  again  on  a  charge  of  having  fouled  the  lake  with 
their  nets,  and  he  had  them  tried  by  a  subordinate  under 
his  immediate  control,  and  sentenced  to  one  month's  hard 
labour.  The  ownership  of  the  lake  is  still  a  contested 
matter,  and  the  case,  in  its  various  features,  presents  one 
more  instance  of  illegality  committed  for  the  purpose  of 
spoliation. 

Numerous  other  cases  of  the  kind  might  be  adduced 
here,  but  they  would  unduly  lengthen  the  present  Article, 
while  the  cases  already  cited,   have,   it   may   be  hoped. 
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sufficiently  clearly  exposed  the  spirit  of  aggression  and 
rapacity  which  animates  the  Indian  Executive  towards  the 
people  placed  under  its  protection.  It  must  have  been  in 
regard  to  this  state  of  things  that  Lord  Lansdowne  said,  in 
India,  on  the  23rd  January  last : — **  I  believe  the  people  of 
**  this  country  recognise  the  advantages  of  our  rule :  but  if 
"  they  came  to  associate  it  with  inquisitorial  pryings  into 
"  their  private  affairs,  and  with  exaction  and  oppression  in 
"  one  shape  or  another,  their  affection  for  it  would  be  of 
"  short  duration." 

That  the  line  of  conduct  pursued  by  Collector-Magistrates 
has  been  deliberately  adopted  by  the  Government  of  India, 
there  is  little  reason  to  doubt,  when  we  see  the  higher 
authorities  in  India  come  forward  on  every  occasion  to 
defend  and  protect  those  officials  from  the  consequences 
which  should  properly  follow  their  misdeeds.  The  defence, 
however,  is  not  based  on  argument  or  facts,  but  consists 
merely  of  emphatic  expressions  of  opinion  regarding  the 
personal  character  of  the  officer  found  to  have  done  wrong. 
Thus,  the  Lieutenant-Governor  of  Bengal,  in  referring  to  the 
conduct  of  the  Collector-Magistrate  who  had  wantonly 
insulted  and  persecuted  Raja  Surja  Kant  Acharya,  of 
Mymensing,  declared  that  ''there  was  no  justification 
"  whatever  for  any  imputation  on  the  motives  of  the  officer : 
"  That  His  Honour  has  no  doubt  regarding  the  CoUector- 
"  Magistrate's  good  faith,  integrity  and  honesty  of  purpose." 
The  same  sort  of  defence  is  now  set  up  for  the  protection 
of  the  Collector-Magistrate  of  Cachar,  who  is  found  to  have 
been  guilty  of  gross  irregularities  in  the  case  of  a  murder 
committed  at  Balladhun  on  the  Eastern  frontier.  The 
Collector-Magistrate  had  refused  to  allow  the  prisoners  to 
consult  and  instruct  their  pleaders,  and  he  insisted  on  cross- 
examining  them  before  the  case  for  the  prosecution  had 
been  made  out ;  and  when  the  witnesses  for  the  prosecution 
gave  their  evidence,  he  would  not  allow  them  to  be  cross- 
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examined  by  the  pleader  for  the  prisoners.  The  High 
Court,  referring  to  these  iniquitous  proceedings,  remarked, 
in  their  Judgment  on  appeal : — "  The  unfairness  of  such  a 
"  course  is  so  obvious  that  we  cannot  understand  how  it 
**  could  be  adopted  or  defended."  The  Government  of 
India,  however,  rose  to  the  occasion  as  regards  the  defence, 
and  said  : — **  We  admit  that  the  Collector-Magistrate  and 
"  Sessions  Judge  abused  the  trust  reposed  in  them  ;  but  they 
**  acted  in  good  faith,  and  thus  they  did  nothing  unworthy 
**  and  deserving  of  punishment.  The  Governor-General 
**  in  Council  has  no  doubt  of  the  bona  fides  of  Mr.  Harold's 
**  motives." 

Now  here  is  evidently  an  enigma.  It  is  difiBcult  to  believe 
that  the  Viceroy  could  see  good  faith  and  nothing  deserving 
punishment  in  the  conduct  of  ofiBcers  the  unfairness  of 
whose  proceedings  must  be  obvious  to  every  Englishman  ; 
and  this  too,  in  a  case  where  the  conduct  of  those  officials 
directly  tended  towards,  and  actually  resulted  in,  the  con- 
demnation to  death  of  innocent  men,  upon  evidence 
transparently  untrue. 

The  enigma  becomes  still  more  obscure  when  it  is  seen 
that  almost  identical  expressions  are  used  by  the  Indian 
head-officials  for  the  defence  of  a  guilty  Collector- 
Magistrate  ;  and  the  perplexity  is  not  diminished  when  the 
Secretary  of  State  is  seen  to  accept,  without  comment, 
all  those  emphatic  expressions  of  confidence,  although 
the  grounds  on  which  they  repose  are  never  indicated.  In 
fact,  the  matter  tends  to  assume  the  form  of  a  conspiracy  ; 
but  what  could  be  the  object,  the  motive,  of  such  a  con- 
spiracy ?  The  only  point  which  seems  to  stand  out  clearly 
in  this  dark  matter  is  that  the  Home  Authorities  and  those 
in  India  must  have  a  common  motive  and  interest  in 
shielding  the  Collector-Magistrates  from  the  natural  results 
of  their  illegal,  arbitrary,  and  often  rapacious  proceedings. 
However  difficult  the  question  thus  raised  may  appear,  its 
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solution  is  urgent,  seeing  that  it  would  be  irrational  to 
expect  that  a  course  of  such  glaring  injustice  and  oppression 
on  the  part  of  the  Indian  Executive  as  has  been  exposed 
in  the  pages  of  this  Review,  can  long  be  pursued  without 
provoking  popular  outbursts  and  resulting  in  eventualities 
of  a  still  more  serious  nature. 

J.  Dacosta. 


Postscript. — By  the  Calcutta  Mail  of  loth  October  we 
learn  that  the  Deputy  Magistrate  who  shamefully  abused 
his  authority  in  order  to  screen  the  reprehensible  conduct 
of  the  officiating  Collector-Magistrate  of  Khulna,  and 
whom  Mr,  Bell  considered  himself  in  honour  bound  to 
indemnify  if  he  were  degraded,  has,  instead  of  punishment, 
received  encouragement  and  reward  at  the  hands  ol  the 
head-officer  of  the  province.  The  Calcutta  Gazette  informs 
the  public  that  the  guilty  officer  in  question  has  been  pro- 
moted in  the  Government  service,  such  promotion  carrying 
with  it  an  increase  of  pay. 

The  meaning  of  this  extraordinary  step  cannot  be 
misunderstood.  It  is  a  fresh  blow  struck  by  the  Indian 
Executive  in  its  struggle  to  destroy  the  jurisdiction  of  the 
High  Courts,  which  were  intended  by  Parliament  to  secure 
the  due  administration  of  Justice  throughout  India,  and  to 
protect  the  rights  of  her  people  against  the  encroachments 
of  the  Executive. 

In  the  Serajganj  case,  the  High  Court  pointedly  directed 
the  attention  of  the  Government  to  the  wrongful  proceedings 
of  the  Collector-Magistrate  of  that  subdivision.  The  aim 
of  the  Government,  therefore,  in  entirely  ignoring  the  mis- 
conduct of  its  officer  in  that  instance,  in  following  a  similar 
course  with  regard  to  one  of  its  servants  implicated  in  the 
Khulna  assault  case,  and  rewarding  the  other,  has  unmis- 
takeably  been  to  lower  the  dignity  of  the  High  Court  in 
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the  eyes  of  the  public,  and  to  teach  the  people  that  the 
Executive  is  above  the  Law,  and  that  it  is  vain  to  seek  in  a 
High  Court  any  redress  for  acts  of  the  Government  and  of 
its  officers. 

Were  it  intended  to  exasperate  the  people  and  incite 
them  to  deeds  which  would  furnish  the  Executive  with  a 
plea  for  resorting  to  military  force,  and  driving  the  people 
by  terrorism  into  a  complete  surrender  of  their  rights  and 
their  property,  no  surer  course  could  be  adopted  than  that 
which  is  actually  being  pursued.  This  perilous  course, 
moreover,  can  be  arrested  only  by  Parliament,  seeing  that 
the  Government  of  India,  as  represented  by  the  Indian 
Secretary  of  State,  is  amenable  to  no  other  Constitutional 
authority.  At  the  same  time,  it  is  evident  that  Parliament 
will  not  move  in  the  matter  so  long  as  the  British 
constituencies  shew  no  disposition  to  remind  their  repre- 
sentatives that,  in  accepting  the  power  of  control  over  the 
Government  of  India,  they  haVe  contracted  the  positive 
obligation  of  seeing  that  our  great  Dependency,  on  the 
safety  and  prosperity  of  which  the  welfare  of  the  English 
people  so  largely  depends,  is  administered  with  integrity 

and  justice. 

J.  D. 

[Note. — The  facts  of  record  in  the  cases  which  form  the 
subject  of  the  present  Article  seem  to  us  amply  to  warrant 
the  protest  made  by  the  author  in  earlier  pages  of  this 
RevieWf  against  the  Fusion  of  the  Executive  and  Judicial 
Powers  in  India,  and  equally  to  justify  the  contention  main- 
tained throughout,  that  there  has  been  for  years  past,  and 
still  is,  in  the  minds  of  the  Indian  Executive,  a  fixed  design 
to  destroy  the  power  and  the  independence  of  the  High 
Courts  established  by  the  Crown.  We  are  also  forcibly 
impressed  by  the  present  cases,  as  we  were  by  the  My- 
mensing  case,  with  the  sad  deterioration  which  the  Indian 
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Civil  Service  appears  to  have  suffered  since  the  substitution 
of  the  "Competition  Wallah"  for  the  old  Haileybury  student. 
The  men  who  openly  admit  having  entered  a  native 
landowner's  ofi&ce  and  struck  one  of  his  servants,  simply 
because  they  were  "  hot  and  tired,"  and  imagined  themselves 
to  be  insulted  by  the  absence  of  a  glass  of  milk,  are  not  the 
men  who  can  safely  be  entrusted  with  Judicial  power, 
or  who  should  even  be  employed  at  all  in  the  Indian  Civil 
Service,  if  we  really  desire  to  rule  India  with  integrity  and 
justice. — Ed.] 


III.— EXTERRITORIALITY,  AND  THE 

JURIDICAL  POSITION  IN  ENGLAND  OF  FOREIGN 

SOVEREIGNS  AND  AMBASSADORS. 

rilWO  very  recent  decisions  of  our  Courts  have  called 
-*-  attention  to  a  matter  comparatively  little  considered 
in  English  jurisprudence,  viz.,  the  Juridical  position  of 
Foreign  Sovereigns  and  Ambassadors  in  England. 

In  Mighell  v.  Sultan  of  Johore,  L.R.  [1894]  ^  Q-B.  149, 
an  action  for  breach  of  promise  of  marriage  was  brought 
against  the  Sultan  of  a  Malay  State.  The  contract  had 
been  made  in  England,  and  the  Sultan  had  resided  here 
under  an  assumed  name.  But  the  Court  of  Appeal  laid 
down — 

(i)  That  the  Court  would  take  judicial  notice  of  the 

status  of  a  Foreign  Sovereign  : 
(2)  That  the  Court  accepted,  as  conclusive,  the  certificate 
of  the  proper  Department  of  State  of  the  British 
Government  that  the  Sultan  was  an  independent 
Sovereign,  and  that  in  an  English  Court  the  inde- 
pendent Sovereign  of  the  smallest  State  stood  on 
the  same  footing  as  the  monarch  of  the  greatest : 
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(3)  That  the  Courts  of  England  will  decline  jurisdiction 

over  any  Foreign  Sovereign,  unless  he  elects  to 
submit  to  their  jurisdiction  when  the  matter  in 
question  comes  before  the  Court : 

(4)  That  a  Foreign  Sovereign  does  not  waive  his  rights 

by  coming  to  England  incognito,  nor  by  any  act  short 
of  submission  in  Court  to  the  jurisdiction. 
This  submission,  it  would  appear,  may  be  effected — 
(a)  By  notice,  when   sued,  that   he  will  not  claim  his 
privilege.      (In   this  respect    he    differs    from    the 
English  Sovereign,  who  cannot  be  sued) : 
(6)  By  suing  in  English  Courts,  in  which  case  he  must 

submit  to  a  counter-claim  :  * 
(c)  Where  notice  is  given  him  that  he  may  formulate  a 
claim  to  funds  within  the  jurisdiction  of  the  Court.t 
The  decision  rests  on,  but  is  an  extension  of,  the 
Parlement  Beige  (5  P.D.  197),  a  case,  however,  of  tort  and 
not  of  contract,  and  disposes  of  supposed  dicta  of  Lord 
Campbell  in  Wadsworth  v.  Queen  of  Spain  (20  L.J.  Rep. 
Q.B.  488),  which  appeared  to  distinguish  between  the 
private  contracts  and  public  acts  of  a  Foreign  potentate. 
The  subject  had  been  obscured  by  the  case  of  the  Duke  of 
Brunswick  v.  King  of  Hanover  (6  Beav.  i ;  a  H.L.C.  i),  in 
consequence  of  the  allegiance  due  to  the  Crown  of  Great 
Britain  by  the  latter  Sovereign  in  the  persona  of  the  Duke 
of  Cumberland,  and  by  dicta  of  writers  on  International  Law 
as  to  the  effect  of  incognito.  The  decision  appears  to  clear 
away  all  risk  of  contentious  discussion  as  to  whether  a 
Foreign  Sovereign's  contract  is  a  matter  of  State  policy  or 
private  concern.  One  more  point,  however,  requires  notice, 
viz.,  that  the  status  of  the  Foreign  Sovereign  is  considered 
by  the  Courts  on  general  principles,  and  is  unaffected  by 
the  Diplomatic  Privileges  Act  of  1708. 

♦  Strousberg  v.  Costa  Rica,  44  L.T.  199;  Peru  v.  Dnyfus,  38  Ch.  D.  348, 
t  Gladstone  v.  Musurus  Bey,  i  H.  &  M.  495  ;  33  L.J.  Ch.  155. 
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The  other  new  case  is  that  of  Musurus  v.  Gadban,  L.R. 
[1894]  I  Q.B.  533  ;  2  Q,B.  352.      Musurus  Pasha  was  long 
Turkish  Ambassador  to  En  gland.     He  retired  in  December, 
1885,  and  left  England  in  February,  1886.     On  his  death  in 
Turkey,  in  1890,  his  executors  sued  in  England  for  certain 
Turkish  bonds.     The  defendant  counter-claimed,  and  the 
counter-claim  was  resisted  on  the  ground  of  the  Statute  of 
Limitations,  21  Jac.  I.,  c.  16.     This  defence  was  rejected  on 
the  ground  that  the  deceased   Pasha  could  never  have  been 
sued  while  in  England,  and  that  during  his  absence  the 
Statute  did  not  run.      The  grounds  of  the  decision  will 
come  under  review  more    fully  later ;   but   one  calls  for 
immediate  comment.     The  Court  say  that  a  writ  issued 
against  an  Ambassador  is  utterly  void,  and  that  no  cause 
of  action  can  arise  during  the  period  of  privilege.     This 
may  be  correct  from  the  point  of  view  of  the  Statute  of 
Limitations,  and  it  is  only  fair  when  the  lex  fori  gives  a 
privilege  for  suit  that  the  privileged  person  should  not  be 
allowed,  when  his  privilege  drops,  to  claim  the  benefit  of 
the  lex  fori  in  the    form  of  the  Statute  of   Limitations. 
But  if  the  writ  is  void  it  is  difficult  to  see  how  its  nullity 
can  be  covered  by  waiver  of  privilege ;  although  all  prior 
cases,  and  the  Sultan  of  Johore's  case,  treat  writs  against 
Foreign   Sovereigns   or    Ambassadors,   not   as   absolutely 
void,  but  as  voidable  at  their  election,  and  the  only  effect  of 
the  Sultan's  case  is  to  define  the  evidence  on  which  the 
Court  is  to  be  satisfied   of    such   election.     The  cases, 
however,  mark  a  step  in  the  growth  of  English  Judge- 
made    Law,    upon    the    Civil    side    of    what    is    called 
Exterritoriality. 

It  is  true  that  Lord  Campbell,  in  the  Magdalena  case,* 
states  that  for  all  juridical  purposes  an  Ambassador  is 
supposed  to  be  still  in  his  own  country ;  but  all  that  that 

*  2  E.  ft  E.  g4  at  III,  quoted  by  Davey,  L.J.,  in  Musurus  v.  Gadhan^ 
L.R.  [1894]  2  Q.B.  352  at  361. 
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case  decided  was  that  a  public  Minister  duly  accredited  to  and 
received  by*  Great  Britain,  is,  on  well-established  principles, 
privileged  from  all  liability  to  be  sued  here  in  Civil  actions, 
and  the  decision  in  Musurus  v.  Gadbanf  was  only  that  no 
available  cause  of  action  accrued  in  England  against  an 
Ambassador  during  his  term  of  office  or  the  reasonable 
time  during  which  he  remains  after  its  termination ;  and  this 
opinion  had,  it  must  be  said,  no  operation  in  favour  of  the 
Ambassador,  for  it  prevented  his  executors  from  setting  up 
the  Statute  of  Limitations. 

In  the  present  Article  I  propose  to  put  forward  some 
facts  and  considerations,  chiefly  with  reference  to  the 
Criminal  Law,  which,  if  they  do  not  cut  down  the  theories 
as  to  the  privilege  of  an  Ambassador,  certainly  shew  that 
agreement  as  to  its  extent  and  effect  is  by  no  means 
complete. 

The  first  trace  of  the  now  familiar  doctrine  of  the 
Exterritoriality  of  Ambassadors  is  said  to  be  found  in 
the  works  of  Ayrault  (1576)  and  Albericus  Gentilis  (1585), J 
but  it  is  usually  associated  with  the  name  of  its  most 
famous  exponent,  Grotius.  By  him  as  by  all  subsequent 
publicists,  this  doctrine  has  admittedly  been  based  upon  a 
legal  fiction. § 

It  may  indeed  be  that  a  legal  fiction  is  not  to  be  con- 
tradicted so  as  to   defeat   the  purpose  for  which   it  was 

*  On  this  point  see  New  Chile  Gold  Mining  Co,  v.  Blanco,  4  Times  L.R.346, 
where  Huddleston,  B.,  and  Manisty,  J.,  differed  on  the  question  whether 
receiving  as  well  as  accrediting  was  necessary  to  create  privilege. 

t  L.R.  [1894]  I  Q.B.  533;  2  Q.B.  352,  overruling  the  doubts  raised  in 
Taylor  v.  Best,  14  C.B.  487. 

J  See  an  Article  by  M.  Nys,  16  Clunet,  youm,  Dr,  Int.  Privi,  176,  and 
Wicquefort,  ed.  Barbeyrac,  p.  Z40. 

§  De  Jure  Belli  ac  Pads,  c.  xviii.,  s.  5  (ed.  Whewell,  Vol.  2,  p.  209),  where  he 
says,  "  Placuisse  geniihus  ut  communis  mos,  qui  quemvis  in  alieno  territorio 
existentem  ejus  loci  territorio  suhjecit  exceptionem  pateretur  in  legatis  ut  qui 
sicut  fictions  quadam  habentur  pro  personis  nUttentium  ita  etiam  fictione  nmili 
constituerentur  quasi  extra  territorium," 
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invented,  any  more  than  the  hypothesis  upon  which 
a  hypothetical  argument  is  based  ;*  but  if  it  can  be  shewn 
that  Exterritoriality  is,  as  Laurentt  has  described  it,  "  the 
"  most  absurd  fiction  that  Legists  have  ever  invented,"  and 
that  the  immunities,  such  as  they  are,  of  Ambassadors  can 
be  based  either  upon  Statute  Law  or  upon  grounds  which 
need  no  legal  fiction  for  their  justification,  it  would  seem 
desirable  to  relegate  the  Exterritoriality  of  Ambassadors,  like 
that  of  ships  of  war,  to  the  limbo  of  exploded  explanations 
of  International  usage. 

It  was  described  many  years  ago  by  Lord  Stowell  as  **  a 
"  fiction  which  ought  not  to  be  extended  "  (The  Caroline, 
6  Ch.  Rob.  Adm.  Rep.  468),  and  Lord  Langdale,  in 
the  King  of  Hanover's  Case  (6  Beavan,  p.  43)  pointed 
out  that,  whether  styled  doctrine  or  fiction,  if  carried 
out  to  its  legitimate  consequences,  it  would  render  it 
highly  dangerous  for  the  Sovereign  of  any  country  to  admit 
within  his  dominions  any  foreign  Sovereign  or  even  any 
Ambassador  of  any  foreign  Sovereign  :  and  that "  in  practice 
"  it  has  been  signally  unserviceable,  as  it  fails  just  at  the 
**  point  at  which  a  demand  is  made  upon  it,  i.e.,  when  it  is 
"  appealed  to  to  solve  a  question  of  special  and  novel 
"  intricacy."  Neither  States  nor  Jurists  are  in  accord  as 
to  the  meaning  or  the  limits  of  the  doctrine :  and  it  is  not 
only  useless  but  also  delusive,  and,  like  many  an  other  mis- 
understood metaphor,  has  been  made  the  basis  of  extrava- 
gant and  unsubstantial  claims,  such  as — 

(i.)  The  right  to  grant  asylum  in  an  Embassy  :t 

(2.)  The  right  to  set  up  judicial  tribunals  : 

(3.)  The  right  to  complete  and  absolute  immunity  from 


•  Pabrigas  v.  Mostyn,  1  Cowp.  161,  and  see  per  Bramwell,  B.,  in  Att.-Gen.v. 
Kent,  31  L.J.  Ex.  391  at  397. 
t  Vol.  III.,  p.  14. 
t  V.  ThomasiuB,  De  Jure  AsyU,  passim. 
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the  sanitary  and  all  other  municipal  laws  of  the  country  in 
which  the  Ambassador  lies.* 

It  is  not  therefore  strange  that  there  is  a  strong 
disposition  among  modern  jurisconsultst  to  discard  the 
phrase  of  Grotius  and  to  limit  the  immunities  of 
Ambassadors  to  the  strict  necessities  of  their  position  ;  and 
with  the  spread  of  civilisation  and  the  growth  of  Constitu- 
tional government,  while  the  risks  of  an  Ambassador's 
position  are  lessened  and  he  is  no  longer  in  need  of  a  sacro- 
sanct status  to  protect  him  from  the  autocratic  acts  of  the 
ruler  to  whom  he  is  sent,  in  return  for  this  increased 
amount  of  eflfective  protection  incident  upon  stable  and 
well  advised  government,  he  is  expected  to  lay  aside  as 
extravagant  the  claims  with  which  he  met  in  the  past  the 
Sovereign  to  whom  he  was  accredited. 

(i.)  If  an  offence  is  committed  by  a  person  of  the  suite 
outside  the  Embassy,  the  Exterritoriality,  if  any,  of  the 

•  2  Phillimore  234.  U.S.  v.  Zeffer  (1836),  4  Cranch  (U.S.)  704 ;  U.S.  For. 
Rel.,  1878,  p.  403 ;  1876,  pp.  17,  321,  334,  338 ;  Wharton,  Conflict  of  Laws,  8. 16. 
During  this  year  a  magistrate  declined  process  on  the  ground  of  privilege 
against  an  employ^  of  the  Dutch  Legation  who  kept  fowls  at  his  private 
residence  so  as  to  be  a  nuisance ;  but  application  to  the  Queen  of  Holland  by 
the  neighbouring  sufferers  led  to  the  immediate  abatement  of  the  nuisance. 

t  The  chief  authorities  for  and  against  Exterritoriality  are : — 
For.  Against. 

Grotius.  Lampredi. 

Martens.  Azuni. 

Huber.  Pinheiro-Ferreira. 

Puffendort  Heffter. 

Vattel.  Bar. 

Bynhershoek.  Laurent, 

Wicquefort.  And  among  English  Common  Lawyers — 

Foelix.  Coke. 

Wheaton.  Foster. 

Wharton.  Sir  A.  Cockbum. 

Phillimore.  Sir  James  F.  Stephen. 

Bluntschli  (see  ReU,  1879,  p.  379). 

Calvo  (see  L,  650). 
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Embassy  would  not  protect  the  ofifender  from  arrest  any 
more  than  the  pretended  Exterritoriality  of  a  warship 
protects  the  arrest  ashore  of  its  sailors  for  oflfences  there 
committed,  although  the  interest  of  their  Sovereign  and 
the  efficiency  of  the  ship  may  be  materially  affected  by 
their  imprisonment.* 

Not  long  since  two  sailors  of  a  German  warship  committed 
a  crime  in  Capetown.  One  was  caught  and  tried  by  the 
local  law ;  the  other  escaped  to  his  ship ;  his  surrender 
was  refused,  and  he  was  taken  home  to  Germany  for  trial 
away  from  the  evidence  of  his  guilt.  And  some  sailors 
of  a  Spanish  public  vessel  were  lately  tried  (Central 
Criminal  Court)  in  London  for  stabbing  a  man  in  Wapping. 
Sir  Alexander  Cockbum,  indeed,  has  summed  up  what  I 
believe  to  be  the  prevailing  opinion  in  England,  ''ultra  the 
"  warship  itself,  which  is  the  property  of  its  Sovereign,  and 
**  the  maintenance  of  discipline  on  board  it,  the  doctrine 
'*  of  Exterritoriality  is  an  idle  and  unnecessary  fiction ;  "t 
and  men-of-war  must,  it  would  seem,  comply  with  port 
regulations  and  the  Quarantine  laws.J  The  Exterritoriality, 
then,  if  any,  is  attached  to  the  Embassy  by  reason  of  the 
Ambassador's  presence,  i.e.,  is  in  the  nature  of  a  privilege 
from  suit,§  and  is  personal  and  not  local. 

(2.)  If  a  crime  is  committed  in  the  Embassy  by  a  person 
not  belonging  to  it,  English  Courts  have  undoubtedly 
jurisdiction  to  try  it,  and,  if  the  offender  is  a  British 
subject,  exclusive  jurisdiction.  This  is  also  maintained 
both  by  France  II  and  Germany,1[  and  it  would,  I  believe, 

*  Cockbum,  C.J.,  Fugitive  Slaves  CommissioHf  1876,  p.  xxxvii. 

t  Report,  C^mm.  on  Fugitive  Slaves  (1876,  p.  xlii.). 

t  See  Walker,  Int.  Law  (1893),  228. 

§  Smith,  L.J.,  in  Musurus  v.  Gadhan^  L.R.  [1894]  2  Q.B.  352,  at  353,  says 
that  an  Ambassador  cannot  be  effectively  sued  while  he  is  i#/af  to  Ambassador, 
because  he  is  exempt  from  the  jurisdiction  of  the  Courts  of  the  country. 

Ij  Re  Mickilchenkorfft  3  Calvo  (4th  ed.)  s.  1505. 

^  Entscheidungen  Stra/gerichtskammer^  Vol.  III.,  p.  70  (1880). 
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now  be  almost  universally  conceded  that  such  a  crime  is  to 
be  regarded  as  committed  within  the  jurisdiction  of  the 
Territorial  Law. 

(3.)  If  the  Ambassador  chooses  to  prosecute  such  a 
person,  that  person  cannot  raise  an  exception  that  the  act 
is  only  cognizable  by  the  personal  law  of  the  Ambassador. 
It  is  impossible  to  vouch  against  a  diplomatist  a  fiction 
.  invented  for  his  protection.  The  fiction  of  Exterritoriality 
must  give  way  to  fact,  except  in  the  cases  of  the  persons 
whom  it  exists  to  protect.*  On  the  other  hand,  by  inviting 
protection,  the  Ambassador  waives  his  immunities  pro  tdnto. 

(4.)  Where  the  offence  is  committed  within  the  Embassy 
by  a  person  belonging  to  it : 

(a.)  If  the  Ambassador  can  dismiss  him,  he  can  prosecute 
him  here ;  and 

(&•)  If  he  cannot  dismiss,  he  probably  cannot  prosecute 
here,  because  the  privilege,  such  as  it  is,  is  that  of  the 
sovereign,  who  alone  can  dismiss  the  accused. 

(5).  If  the  person  is  a  British  subject,  the  exception  does 
not  seem  to  be  open  to  him  in  any  case  of  crime. t 

American  experience  has  been  more  fruitful  than  English 
in  proceedings  against  diplomatists.  In  England  the  Crown 
can  always  stop  a  prosecution  by  entering  a  nolle  prosequi^ 
which  amounts  not  to  an  acquittal,  but  to  a  stay  of  all 
proceedings.  In  America,  this  cannot  be  done  by  the 
Supreme  Government  in  the  case  of  offences  against  State 
Laws,  but  the  same  end  has  been  attained  by  reserving 
to  the  Supreme  Court  all  questions  relating  to  foreign 
diplomatic  offices,  t 


*  3.  Entsch.  Strafgerichtskamnur,  p.  70. 

t  But  as  to  this,  see  Macartney  v.  Oarbutt,  24  Q.B.D.  368. 

t  U.S.  Const.,  Art.  3.  See  U.S.  v.  Ravara,  2  Dall.  (U.S.)  299.  Uanhardtv. 
SodetstrotHt  i  Binn.  (Pa.)  138.  Commonwealth  v.  Kosloff(i%i6),  5  Serg.  &  Rawle 
(Pa.),  p.  545  (Tilghman,  C.J.). 
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The  old  rules  of  English  Law  made  all  crimes  except 
piracy  depend  upon  fealty*  or  allegiance,  which  in 
feudal  times  depended  upon  tenure  of  land,  and  could 
therefore  be  double.  But  the  special  provisions  as  to  trial 
by  jury  made  it  impossible  to  punish  in  the  ordinary  courts 
of  law  offences,  even  treason,  committed  without  the  realm* 
The  special  Courts  of  the  Constable  and  Marshal,  and  of  the 
Admiral  administering  the  Civil  Law  (jus  Caesareutn),  alone 
had  cognizance  of  offences  by  Englishmen  upon  the  high 
seas  or  abroad;  but  their  powers  and  procedure  were 
jealously  regarded  and  ultimately  transferred  by  statute  to 
the  Courts  of  Common  Law.  As  to  matters  arising  within 
the  realm  neither  of  these  Civil  Law  Courts  had  any 
jurisdiction,  and  upon  the  extinction  of  the  Constable's 
Court,  except  so  far  as  its  jurisdiction  is  transferred  by 
statute  to  Military  Courts,  of  which  it  was  the  progenitor, 
the  territorial  theory  of  crime,  already  become  familiar  by 
reason  of  the  large  influx  of  foreigners  into  England, 
became  general,  and  is  now  regarded  as  characteristic  of 
English  Law. 

There  had  never  at  any  time  been  any  recognition  in 
England  .  of  the  Exterritoriality,  in  the  literal  sense,  of 
an   Ambassador's    dwelling-placet    in    England.     Earlier 

*  The  penalty  was  forfeiture  of  the  offender's  fief.  Bracton,  de  Exceptionihus, 
[We  mnst  demur  to  the  doctrine  that  allegiance,  in  Feudal  times,  depended 
upon  tenure  of  land.  Had  this  been  the  case,  the  mass  of  the  people  would,  in 
all  countries,  have  been  free  from  any  allegiance,  which,  it  is  submitted,  would 
reduce  the  doctrine  ad  ahsurdum.  Allegiance  depended  upon  birth  within  the 
territorial  jurisdiction  of  a  particular  Sovereign  and,  therefore,  could  not  be 
double.  Fealty  or  Homage,  on  the  other  hand,  being  due  for  lands  held  of  a 
superior,  might  be  double,  and  the  Sovereign  of  one  country  might  himself  hold 
fiefe  in  another,  and,  in  the  persona  of  the  holder  of  such  fie&,  owe  fealty  to 
the  Sovereign  of  whom  they  were  held,  a  fact  which  is  familiarly  exemplified 
in  the  mediaeval  relations  of  the  Kings  of  England  and  Scotland,  and  of 
England  and  France. — Ed.] 

t  Wharton,  Conflict  of  Laws,  s.  16,  goes  much  too  far  in  saying  that  the 
residence  of  a  foreign  Ambassador  is  regarded  as  part  of  the  territory  of  his 
Sovereign. 

4—2 
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Ambassadors  were  usually  lodged  within  one  of  the  King's 
Palaces,  and  were  supplied  with  food  and  everything  as 
guests,  but  if  they  misbehaved,  the  King  was  quick  to  arrest 
them  or  confine  them  to  their  quarters,  or  expel  them  from 
the  country.  It  would  have  been  idle  for  them  to  claim 
Exterritoriality  as  to  a  part  of  the  King's  own  house,  and 
they  were  privileged  from  all  arrest  on  civil  process,* 
or  against  their  goods  because  of  the  rule  as  to  the  verge 
of  the  Royal  Court,  where  no  civil  process  could  be 
executed  save  by  Royal  permission,  while  with  respect  to 
crimes  within  the  Court  a  special  tribunal  and  jurisdiction 
existed,  which  still  survives  upon  the  Statute  Book.t 

This  special  privilege  and  special  jurisdiction  have 
nothing  whatever  to  do  with  Exterritoriality.  The  English 
King  himself  is  not  liable  to  suit  or  indictment,^  but  not 
because  he  is  Extra-territorial ;  and  the  reason  why  seizure 
of  person  or  goods  on  civil  process  in  his  residence  without 
his  special  leave  is  prohibited  is  to  prevent  scandal  and 
disorder  unbefitting  his  dignity ;  and  a  like  privilege  from 
arrest  on  civil  process  attaches  to  advocates,  witnesses, 
and  parties  eundo,  morando,  et  redeundo,  from  any  of  the 
Queen's  courts  of  justice,  or  even  from  an  Arbitrator's 
court,  and  there  is  strong  reason  to  think,  though  space 
fails  for  proving  here,  that  historically  the  position  of  an 
Ambassador  rests  upon  the  form  of  safe-conduct  given  him  as 
a  condition  precedent  to  his  right  to  enter  the  realm  at  all.§ 

The  Act  of  1708  is  careful  to  say  nothing  about  real 
property;    and   in  subsequent    Acts  special  provision  is 

*  See  Att'Oen.  v.  Dakin,  1870,  L.R.  4  H.L.  338. 

t  33  Hen.  VIII.  (1541),  see  i  Rev.  Stat.  (2nd  ed.),  p.  379.  The  Act  contains 
no  special  reference  to  the  position  of  Ambassadors. 

X  The  old  theory  of  crime  in  England  made  the  essence  of  crime  to  consist 
in  breach  of  fealty  or  of  the  King's  peace;  only  in  the  case  of  Charles  I.  was 
any  attempt  made  to  punish  a  King  as  for  crime. 

§  Rt  Preston,  11  Q.B.D.  545. 
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made  for  levying  open  the  owner  of  a  house  occupied  by 
an  Ambassador  the  land  tax*  and  the  municipal  assess- 
ments,t  computed  on  the  value  of  the  house.  The  land 
remains  as  much  subject  of  English  taxation  as  ever, 
notwithstanding  the  occupancy  of  the  privileged  alien, 
but  the  remedy  by  distress  against  his  goods  upon  the 
land  is  taken  away.  Where,  as  is  possible  since  1870,!  a 
foreign  State  owns  its  Embassy,  the  remedy  against  the 
owner  is  taken  away  so  far  as  to  give  privilege  under 
the  Act  of  1708  from  any  process  against  person  or  goods 
to  enforce  imperial  or  local  taxation.  But  secret  trading 
by  a  Minister  under  cloak  of  his  privilege  has  been  treated 
as  a  fraud  on  the  revenue.§ 

The  Extradition  Act  of  1870II  does  not  include  foreign 
Embassies  as  being  within  the  "jurisdiction"  of  foreign 
States  either  so  as  to  permit  the  extradition  from  England 
of  persons  committing  crimes  therein,  or  so  as  to  concede 
to  foreign  Ambassadors  any  right  to  refuse  or  concede 
extradition  according  to  the  character  of  the  ofiFence 
alleged  against  any  person  who  has  sought  asylumH 
therein,  or  to  make  the  Embassy  an  asylum  for  English 
political  offenders,  and  there  is  the  strongest  disposition  on 
the  part  of  English  lawyers  wholly  to  deny  the  existence  of 
any  Exterritoriality  and  to  adopt  the  strong  views  of  M. 
Laurent**  on  this  subject.     It  has  been  usual  to  point  out 

*  38  Geo.  III.,  c.  5,  8.  46.  Cf,  Proceedings  in  Haiti,  cutting  off  an 
Ambassador's  water  supply,  after  tender  by  him  of  the  rates,  on  the  ground 
that  the  landlord  was  liable  and  had  not  paid. 

t  See  Parkinson  v.  Poiiert  i6  Q.B.D.  152 ;  Macartney  v.  Oarbutt,  24Q.B.D,  368. 

I  Naturalisation  Act  (33  &  34  Vict.,  c.  14.  s.  2). 

§  AtL-Gm.  V.  Thornton f  McCleland,  600.  ||  33  and  34  Vtct,  c.  52. 

%  As  to  asylum,  v,  infra.  The  U.S.  in  Calvin  Pratt's  case  declined  to 
recognize  as  ground  of  extradition  an  offence  committed  within  the  British 
special  jurisdiction  in  Japan.  U.S.  For.  Rel.  (1875),  pp.  817,  821.  As  to  the 
American  Law  on  Exterritorial  Jurisdiction,  see  In  re  Ross,  140  U.S.  453. 

••  Vol.  3,  c.  X. 
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or  argue  for  an  analogy*  between  the  public  ministers  and 
the  public  vessels  of  foreign  States.  The  latter  subject  was 
very  carefully  examined  in  England  in  1876  by  a  judicial 
commission  appointed  to  consider  the  reception  of  fugitive 
slaves  on  British  warships.t  The  Commission  included 
many  men,  all  eminent  in  English  opinion  and  some 
internationally  well  known.  J  The  Commissioners  were  not 
unanimous  on  the  question  of  Exterritoriality.  Sir  Robert 
Phillimore,  Sir  Henry  Maine,  and  Mr.  Bernard  were 
disposed  to  accept  the  doctrine,  but  the  Commissioners 
more  steeped  than  they  in  the  Common  Law,  rejected  the 
doctrine  as  an  unjustifiable  expansion  of  a  fiction ;  and 
whether  a  metaphor  or  a  fiction,  the  phrase  Exterritoriality 
will  not  bear  straining.§  The  analysis  of  the  doctrine  of 
Exterritoriality  as  applied  to  ships  of  war  by  Sir  Alexander 
Cockburn,  ||  Sir  James  Stephen,  and  Mr.  Rothery  seems,  if  not 
absolutely  conclusive  (though  I  believe  it  to  be  so)  against 
the  acceptance  of  that  doctrine  in  England,  at  least  fatal 
to  any  effort  to  argue  by  analogy  from  Ambassadors  to 
public  vessels,  or  vice  versa,  and  any  doubt  as  to  the 
English  view  on  the  subject  was  set  at  rest  in  1878, 
so  far  as  relates  to  crimes  committed  on  board  of  or  by 
means  of  foreign  vessels,  by  the  Territorial  Waters 
Jurisdiction  Act,  1878  (41  and  42  Vict.,  c.  73),  s.  2,  which 
provides  that  "An  offence  committed  by  a  person  whether  he 

•  Pari,  Papers  of  1876,  C.  1516-1. 

t  Utterly  rejected  by  Cockburn,  L.C.J.,  p.  xli.,  although  maintained  by  Calvo 
and  Phillimore,  whose  merits  as  writers  lie  rather  in  the  variety  of  their 
information  than  the  soundness  of  their  conclusions. 

t  E.g.,  Cockburn,  L.C.J.,  Sir  James  Stephen,  Archibald,  J.,  Thesiger, 
afterwards  Lord  Justice,  Rothery,  Registrar  of  the  Privy  Council,  Sir  Henry 
Maine,  Sir  Henry  Holland  (now  Lord  Knutsford,  and  lately  Secretary  of 
State  for  the  Colonies,  then  Law- Adviser  to  the  Colonial  Office),  Mountague 
Bernard,  and  Sir  Robert  Phillimore. 

§  Lindley,  L.J.,  in  R,  v.  Keyn,  1876,  L.R.  2  Ex.  D.,  p.  94. 

II  See  Maine's  view  in  his  Lectures  on  International  Law  (ed.  1887),  p.  87. 
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"  is  or  is  not  a  subject  of  Her  Majesty,  on  the  open  sea, 
**  within  the  territorial  waters  (one  marine  league  from  the 
"  coast  measured  from  low  water  mark)  of  Her  Majesty's 
"  dominions,  is  an  offence  within  the  jurisdiction  of  the 
**  admiral,  although  it  may  have  been  committed  on  board 
"  or  by  means  of  a  foreign  ship,  and  the  person  who 
"committed  such  offence  may  be  arrested,  tried,  and 
"  punished  accordingly/'* 

Any  chance  of  international  complications  is  obviated  by 
s.  3,  which  forbids  prosecution  except  by  consent  of  a 
Secretary  of  State  in  the  United  Kingdom  or  the  certificate 
of  the  Governor  of  a  Colony.  But  no  exception  is  made  as 
to  foreign  public  vessels.t  As  regards  ships,  then,  England 
has  complete  jurisdiction  within  her  territorial  waters  over 
all  acts  which  by  English  Law  amount  to  crimes,  whether 
done  on  or  by  war-vessels  or  private  ships ;  and  such 
special  immunities  as  are  accorded  to  public  vessels  do  not 
extend  to  them  any  Exterritoriality,  or  admit  that 
a  public  ship  is  part  of  the  soil  of  her  flag.  And  in 
the  Sitka  case,  in  1855,  where  Mr.  Gushing  declined 
to  enforce  a  habeas  corpus  out  of  a  State  Court,^  the  true 
ground  of  decision  was  that,  the  question  being  the  legality 
of  the  capture  of  a  prize,  the  British  Gaptain  committed  no 
infraction  of  Local  Law  in  detention  of  the  crew  of  the 
captured  vessel ;  and  as  lately  as  1886  a  habeas  corpus  was 
issued  out  of  the  Gourts  of  Galifomia  to  take  out  of  a 


*  The  Act  declares  the  Law  of  England  always  to  have  been  so.  See 
R.  V.  DudUy,  14  Q.B.D.  27$,  per  Coleridge,  L.C.J. 

t  The  English  doctrine  as  to  enemy's  goods  in  neutral  bottoms  excludes  any 
admission  of  Exterritoriality  of  private  ships,  and  this  view  has  prevailed  since 
the  Middle  Ages.  Even  safe-conducts  through  the  Channel  especially  excepted 
enemy's  goods.  The  U.S.  claimed  such  Exterritoriality  as  against  the  right 
of  search  (see  Walker,  Science  of  International  Law  (London,  1893,  p.  124)), 
but  resiled  to  some  extent  from  their  own  theories  in  the  Trent  case  {lb,  131). 

{  Opinions^  C/.6\,  Att.-Gen,,  vol.  7,  p.  123. 
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Mexican  public  vessel  a  man  said  to  have  been  illegally 
extradited. 

The  English  rule  appears  to  have  been  the  same  even 
before  1816,  for  a  habeas  corpus  was  in  1815  issued  to  a 
Spanish  privateer  to  obtain  the  surrender  of  a  captain  of  a 
vessel  claimed  as  its  prize.*  The  vessel  was  stopped  by 
the  Customs  officers  until  the  writ  was  obeyed.  This  case 
having  caused  some  scandal,  the  Habeas  Corpus  Act 
of  1816  (56  Geo.  III.,  c.  100)  was  made  to  cover  the 
territorial  waters  adjacent  to  the  coast,  the  previous 
doubt,  if  any,  having  been  who  could  execute  the 
writ,t  the  ordinary  executive  officer,  the  sheriff,  being 
certainly  incompetent  outside  the  bounds  of  the  county 
for  which  he  was  appointed,  though  Customs  officers  could 
act  within  the  limits  prescribed  by  the  Hovering  Acts.  If 
the  analogy  between  public  vessels  and  public  ministers 
holds,  this  writ  would  also  go  to  an  Ambassador. 
**  Even  the  house  of  an  Ambassador  cannot  be  made  an 
"  asylum  for  a  guilty  citizen,  nor,  it  is  apprehended,  a 
'*  prison  for  an  innocent  one.'*t 

Sir  Henry  Maine  says  **  This  fiction  of  Exterritoriality  is 
''  applied  by  general  consent  to  the  residences  and  persons  of 
**  Ambassadors  and  diplomatic  agents  in  foreign  countries."§ 

But  this  view,  if  accepted,  will  not  justify  what  Stephen 
calls  "  the  international  wrong  of  preventing  the  local  law 
**  from  having  its  due  course  on  a  person  subject  to  it."|| 
And  it  is  very  far  from  being  the  truth  that  the  extent  to 
which  the  fiction  is  applicable  is  fully  agreed  upon  between 
the  nations.    The  American  case  of  La  Fontaine,ir  when 

•  Parliamentary  Debates^  1815,  1816,  Vol.  32,  pp.  542,  543. 
t  Cockburn,  L.C.J.,  Report  above  cited,  p.  31,  concurs  in  this  view  as  to 
liberation  ot  a  subject. 
{  Opinions  of  U.S.  Att.-Oen,,  vol.  i,  p.  ^Jtper  Bradford,  Att.-Gen. 
§  Lectures  on  International  Law,  p.  93.  ||  Report,  1876,  p.  Ivii. 

H  (1831),  4  Cranch  (U.S.  Circ.  Court).  173. 
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correctly  understood,  is  no  authority  against  the  jurisdiction 
of  the  territorial  courts  over  offences  by  the  suite  or 
domestics  of  a  foreign  Ambassador.  He  was  a  domestic 
of  the  Charg6  d'Affaires  of  Sweden  and  Norway,  and 
indicted  for  assault  in  a  Circuit  Court  of  the  U.S. 
He  pleaded  to  the  jurisdiction,  vouched  a  certificate 
from  the  U.S.  Dept.  of  State  of  the  position  of  his 
master  as  Charge  d' Affaires,  and  the  Judiciary  Act  of  1789.* 
The  indictment  was  quashed  for  want  of  jurisdiction,  on 
the  ground  that  jurisdiction,  if  any,  was  reserved  by  that 
Act  to  the  Supreme  Court. t 

It  would  probably  be  conceded  by  all  civilised  States 
that,  if  the  acts  complained  of  would  amount  to  a  crime  by 
British  Law  if  done  by  a  private  citizen  or  British  subject, 
the  British  Government  would  be  justified  in  demanding 
the  recall  or  dismissal  of  the  Envoy  and  the  disavowal  of  his 
acts,  and  in  an  extreme  case,  such  as  complicity  in  a  plot 
to  murder,  that  he  should  either  be  tried  (if  possible)  in  his 
own  country  or  submitted  to  trial  before  a  British  Court.J 

The  adoption  of  the  Envoy's  act  would  be  an  unfriendly 
act§  almost  if  not  quite  amounting  to  a  casus  belli.  If 
this  theory  be  true,  Exterritoriality  is  excluded  and  the 
defence  is  one  of  privilege  or  nothing. 

The  usual,  but  not  the  only  available,  remedy  in  the  case 
of  crimes  committed  within  an  Embassy  by  one  of  the 
suited  would  be  to  hand  the  criminal  over  to  the  Ambassador 

*  Now  U.S.  Rev.  Statt.,  s.  687.  The  Act  of  Anne  was  in  substance  enacted  in 
the  U.S.  after  the  War  of  Independence.     U.S.  Rev.  Statt.,  ss.  4063-5. 

t  In  U,S.  V.  Ravara  (1793)1  2  Dall.  (U.S.)  297,  the  defendant  was  only  a 
Consul  and  therefore  not  within  the  Act  of  1790.  He  was  charged  with 
•ending  anonymous  letters  with  intent  to  extort  money. 

{  This  seems  to  be  admitted  by  Grotius,  De  Jure  htlli  ac  PaciSf  c  xviii. 
"  Si  crimen  sit  atrocius  it  ad  malum  publicum  specUt^  remitUndus  $rit  Ugatus  ad 
cum  qui  misit  cum  poitulato  ut  cum  puniat  out  dcdaV* 

§  Pactum  hostiliutist  see  5  St.  Tr.  495. 

II  Bluntschli,  148. 
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himself  (ut  cum  puniat  aut  dedat),  who  could  be  held  bound 
(if  he  had  no  criminal  jurisdiction,  which  in  modern 
times  is  never  conceded  to  him  in  Europe),  after  a 
preliminary  but  extra-judicial  investigation  of  the  facts, 
either  to  send  the  delinquent  home  for  trial  or  to  deprive 
him  by  leave  from  home,  or  his  own  act,  of  his  diplomatic 
character,  and  hand  him  over  to  the  country  in  which  he  is 
residing  and  whose  Laws  he  has  broken.*  To  demand  his 
recall  for  trial  is  but  a  means  of  saving  the  amour  propre  of 
the  Sovereign  whose  agent  he  is. 

Moreover,  it  is  at  least  in  some  countries  subject  to  the 
offender's  own  choice.  For  in  England  no  foreign  Envoy 
could  be  compelled,  by  any  process  known  to  English 
Law,  to  return  to  his  own  country.t 

His  Sovereign,  by  dismissing  him,  would  deprive  him  of 
all  diplomatic  immunity  from  English  Law. 

If  the  Sovereign  declined  to  do  so,  the  Ambassador  could 
be  arrested  on  English  process  as  having  forfeited  his 
privilege,  and  if  he  shewed  an  intention  not  to  return  to 
his  own  country  this  would  probably  be  done.^ 

It  may,  however,  be  said  with  accuracy  that  the 
Sovereign  or  Ambassador  is  not  bound  to  waive  his 
privilege  if  he  can  ensure  that  the  offender  will  be  remitted 
home  for  trial,  and  properly  and  impartially  tried  there ; 
and  in  any  case  he  ought  to  be,§  but  is  not,  compellable  ||  to 
"Supply  the  witnesses  and  assist  in  the  prosecution  of 
offences  committed  by  his  personnel  against  subjects  of  the 
State  which  has  received  him. 

A  British  Embassy  abroad  is  not  Extra-territorial  in  the 
eye  of  the  English  Law  so  far  as  to  make  crimes  committed 

•  Manning  (ed.  by  Amoe),  p.  iiz. 
t  See  Musgrove  v.  Chung  Teeong  Toy^  1891,  A.C.  27a. 
X  See  Musurus  v.  Gadhan^  u,s.  §  V,  Calvo»  I.,  672. 

II  Refusal  by  the  Dutch  Ambassador  to  testify  in  an  American  criminal 
case  has,  in  the  U.S.,  been  made  ground  for  dismissal  of  the  Minister. 
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therein  extradition  crimes  :  and  no  general  Act  exists  making 
all  crimes  therein  committed  crimes  triable  in  the  United 
Kingdom.* 

The  only  mode  of  obtaining  for  trial  in  the  United 
Kingdom  in  those  rare  cases  in  which  crime  committed 
abroad  by  British  subjects  is  triable  at  home,  is  to  obtain 
surrender  of  the  criminal,  where  constitutionally  possible,t 
irrespective  of  Extradition  Treaties.  Where  a  Treaty  does 
not  exist  or  does  not  cover  the  case,  the  accused  cannot  invoke 
its  aid  or  that  of  the  Acts,  and  the  ofiFender  cannot  object  to 
his  trial  on  the  ground  of  irregularities  in  the  mode  in  which 
his  surrender  was  effected.  Such  objection  is  only  for  the 
Government  of  the  State  from  which  he  came.J  Great 
Britain  does  not  claim  as  a  right  of  the  Ambassador 
abroad, §  nor  permit  in  those  of  Foreign  powers,  the 
exercise  of  any  judicial  authority  to  punish  offenders 
within  the  ambit  of  the  Embassy  or  to  receive  therein 
fugitives  from  the  justice  of  the  country  to  which  the 
Ambassador  is  accredited. 

The  English  Sovereign  cannot  delegate  to  his  envoy 
abroad  a  power  which  he  has  not  himself !l,  and  the  few 
cases  in  which  Foreign  envoys  in  England  have  exercised 
criminal  jurisdiction  were  in  the  17th  century.  When 
Sully,  in  1603,  was  in  London  as  Envoy  Extraordinary  of 

*  If  offences  other  than  treason,  murder  or  perjury  committed  by 
Ambassadors  abroad  are  cognizable  here  it  is  only  by  42  Geo.  III.,  c.  85  (which 
seems  to  apply  only  to  the  British  Empire,  v.  ss.  2,  5),  and  if  by  that  Act,  then 
irrespective  of  the  limits  of  the  Embassy.  Clunet,  Joum.  Dr,  Int,  Priv4  (1885), 
VoL  12,  p.  275 ;  Trafford^s  case,  36  Ch.  D.,  p.  600. 

t  £.^.,  in  France,  Spain,  and  Portugal. 

X  Sinclair  v.  Lord  Advocate,  Rettie,  JuiHciary  Cases,  Vol.  17,  p.  38,  ex  pte, 
Scott,  9  B.  &  C.  446. 

§  See  Forsyth,  Cases  on  Const*  Law,  217. 

H  Fleta,  Bk.  II.,  c.  iii.    3  Laurent,  p.  18.     See  Thomasius,  Diss.  Jur.,  XVI, 
dejure  asyli,  1142.    The  only  jurisdiction  other  than  statutory  to  try  offences 
committed  abroad  (that  of  the  Court  of  the  Constable  and  Marshal)  is  now 
extinct. 
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Henri  IV.,  one  of  his  suite  killed  an  Englishman  in  a 
nocturnal  brawl  outside  the  Embassy,  and  took  refuge  in 
the  Embassy.  Sully  tried  him  summarily  and  on  his  own 
confession  and  sentenced  him  to  death,  and  then  sent  him 
for  execution  to  the  Lord  Mayor.  He,  however,  did  not 
see  his  way  to  execution  without  an  English  trial,  so  Sully 
sent  the  man  to  him  to  deal  with  according  to  English  Law. 
The  matter  was  ultimately  settled  by  a  Royal  Pardon  from 
James  L,  a  clear  claim  of  authority  to  deal  with  the  offence.* 
Sully,  if  he  could  try  could  not  execute,t  nor  could  he 
send  the  man  home,  and  resort  to  the  lex  lod  became 
inevitable. 

No  English  authority  can  be  invoked  for  such  a 
jurisdiction  except  a  dictum  of  Lord  Ellenborough  in 
Picton's  case.J  "  By  the  courtesy  of  nations  if  any  King 
**  should  reside  here  he  would  have  a  right  to  exercise 
"  criminal  judicature  in  his  own  palace,  but  that  is  a  species 
"  of  criminal  judicature  of  the  exercise  of  which  this  Court 
**  would  be  jealous."  This,  however,  stands  alone,  does  not 
authorize  any  delegation,  and  is  inconsistent  with  the 
earlier  and  considered  opinion  of  Sir  James  Marriott,  who 
says,§  ''  with  respect  to  such  crimes  and  violences  as  may 
<<  be  committed  within  the  house  of  a  public  minister 
"  ...  if  he  can  give  an  asylum  to  foreigners  (a  privilege 
"  of  which  I  doubt  the  justice  and  reciprocal  utility,  though 
'*  some  have  asserted  it)  he  might  c^  fortiori  protect  persons 
"  of  his  own  suite  against  a  foreign  jurisdiction,  but  certainly 
**  he  cannot  exercise  himself  any  jurisdiction,  touching  life 
"  and  limb  upon  them  because  he  has  no  such  commission, 
"  and  he  is  under  a  necessity  from  circumstances  to  deliver 
"  them  up  of  his  own  movement  to  be  tried  by  the  jurisdic- 

•  I  Martens,  Causes  Cilibres,  p.  331.    3  Laurent,  164. 
t  I  have  not  traced  in  any  English  writer  the  case  cited  by  Calvo  I.,  672.   It 
is  pessimx  exempli, 
X  30  Howell,  St.  Tr.t  p.  899.  §  Forsyth,  Cases  on  Const.  Law,  517. 
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"  tion  of  the  country  in  which  he  and  they  are  resident 
'*  inasmuch  as  the  criminal  being  sent  home  could  not  by  the 
"  common  law  of  this  land  be  tried  for  crimes  committed  out 
"  of  the  realm." 

By  24  &  25  Vict.,  c.  100,  s.  57,  bigamy  by  a  British  subject, 
wheresoever  committed,  is  felony  triable  in  any  county  or 
place  in  England  or  Ireland,  and  the  difficulties  of  any 
literal  reading  of  the  theory  cannot  be  better  illustrated 
than  by  taking  the  case  of  marriages  in  an  Embassy. 

The  general  rule  of  Law  laid  down  by  Lord  Mansfield  (in 
Hally.  Campbell,  1  Cowp.  208, 20  St.  Tr.  323),  *'  That  the  law 
**  and  legfislative  government  of  every  dominion  equally  affects 
"  all  persons  and  all  property  within  the  limits  thereof"  is 
undoubtedly  subject  to  exceptions.  "  It  is  not  to  be  said 
"  that  Ambassadors  and  public  Ministers  are  subject  to  the 
"  whole  body  of  the  Municipal  Law  of  the  country  in  which 
"  they  reside.  They  belong  in  great  part  to  the  country 
'*  which  they  represent."*  "  It  may  be  difficult  however  to 
"  say,  a  priori,  how  far  the  General  Law  of  the  land  should 
"  circumscribe  its  own  authority ;  but  practice  has  established 
"  the  principle  in  several  instances,  and  where  the  practice 
**  is  admitted  it  is  entitled  to  acceptance  and  respect.  It 
''has  sanctioned  the  marriage  of  foreign  subjects  in  the 
"  houses  of  the  Ambassadors  of  the  foreign  country  to 
"which  they  belong.  I  am  not  aware  of  any  judicial 
*'  recognition  upon  the  point,  but  the  reputation  which  the 
''validity  of  such  marriages  has  acquired  makes  such  a 
"  recognition  by  no  means  improbable  if  such  a  question 
"  was  brought  to  judgment."t  But  this  is  a  matter  in 
which  there  may  well  be  a  conflict  of  Law,  since,  as  Lindley, 
L.J.,  points  out,  States  as  well  as  jurists  have  different  read- 
ings of  International  Law,  and  that  is  International  Law  in  a 

•  Lord  Stowell  in  Ruding  v.  Smith  (1821),  i  St.  Tr.  (N.S.),  p.  1064. 
t  Lord    StoweU  in  Ruding  v.  Smith  (1821),  i   St.   Tr.  (N.S.)»  p.   xo66. 
2  Haggard,  Consist.  Rep.,  p.  386,  nets  i.    Pgrtreis  v.  Tondear,  ib,,  p.  136. 
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State  which  its  Courts  or  Laws  declare  to  be  so.*  Such  a 
marriage  may  be  perfectly  good  in  the  country  of  origin  or 
domicile,  although  not  conformable  to  the  lex  loci  celebra- 
tionis ;f  although  the  general  rule  is  that  a  marriage 
good  where  celebrated  is  good  everywhere  else.  J 

By  the  Foreign  Marriage  Act,  1892  (55  &  56  Vict., 
c.  23,  which  consolidates  the  earlier  Acts,  4  Geo.  IV.,  c.  91 ; 
12  &  13  Vict.,  c.  68 ;  31  &  32  Vict.,  c.  61),  marriages  may  be 
celebrated  abroad  in  British  Embassies,  and  if  celebrated  as 
provided  by  Statute,  will  in  the  United  Kingdom  be  deemed 
valid  even  when  one  party  to  the  marriage  is  a  subject  of 
the  country  within  which  the  Embassy  lies.§  A  bigamous 
marriage  celebrated  at  an  Embassy  would  therefore  be  the 
subject  of  indictment  in  England  and  Ireland,  if  the  offender 
were  a  British  subject,  but  not  more  so  than  if  it  had  been 
celebrated  before  a  foreign  official. 

Could  the  offender  be  extradited  from  the  country  within 
which  the  Embassy  was  or  any  other  country  to  answer  for 
the  crime  ? 

(i.)  The  Courts  of  France  have  expressly  declined  to 
recognize  as  valid  a  marriage  in  the  English  Embassy 
between  a  Frenchwoman  and  an  Englishman ;  ||  and  in  the 
American  Embassy  between  a  French  woman  and  an 
American ;  IT  and  have  annulled  such  marriages  on  the 
ground  that  they  were  invalid  as  not  having  complied  with 
French  Municipal  Law. 

*  Re  Queensland  Mercantile,  &c.,  Agency  Co,,  L.R.  [1892]  i  Ch.  219  at  226. 

t  I  St.  Tr.  (N.S.),  p.  1068. 

}  Stowell  on  Foreign  Jurists.  **  Principle  either  belongs  to  the  Law  of 
**  England  of  which  they  are  not  authorized  expositors  at  all,  or  to  thtjus  gentium, 
**  upon  which  the  Courts  of  this  country  are  as  competent,  and  in  the  case  of 
**  British  subjects  more  appropriate,  judges."    Op.  cit,,  1069. 

§  See  Fraser,  Husband  and  Wife,  II.,  1,314,  1,539  (2nd  edn.) ;  Wharton, 
Conflict  of  Laws,  s.  180. 

il  French  c.  Morgan,  Translated  by  Lord  Fraser,  Husband  and  Wife^ 
n.,  1,539.    Clunet,  youm,  du  Droit  Int,  Privi,  1874,  Vol.  I.,  p.  71. 

%  Tripet  c.  Bouvet,  op,  cit,,  p.  73. 
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(2.)  Though  pressed  by  the  contention  that  the  Embassy 
was  Extra-territorial  they  laid  it  down  that  the  fiction 
of  Exterritoriality  was  confined  to  immunities  consecrated 
by  treaties  for  the  benefit  of  diplomatic  agents  and 
did  not  extend  "  aux  actes  de  la  vie  civile  int^ressant  les 
**  indigenes  du  pays  auquel  est  accredits  TAmbassadeur." 

(3.)  They  expressly  decided  against  the  contention  that  as 
the  marriage  had  been  celebrated  in  the  Embassy  and  after 
compliance  with  the  formalities  required  by  British  Law  it 
was  valid,*  and  held  that  the  maxim  locus  regit  actum 
required  compliance  with  the  Law  of  France  and  not 
of  the  United  Kingdom  so  far  as  related  to  the  cases 
before  them. 

(4.)  They  also  decided  that  the  Chaplain  was  incompetent 
to  marry  a  French  subject  in  France. 

(5.)  And  in  the  American  case  they  rejected  the  plea  that 
the  woman  had  by  her  marriage  become  an  American 
subject  as  a  petitio  pyincipii,  since  the  woman's  change  of 
nationality  depended  on  the  validity  of  the  marriage. 

In  the  cases  above  given  it  is  clear  that  France  would 
not  concede  Exterritoriality  so  as  to  legalise  what  would 
be  unlawful  by  French  Law  or  as  a  ground  for  extradition. 
But  it  flows  from  the  decisions  cited  that  in  France  a 
marriage  of  two  British  subjects  within  the  Embassy,  if 
duly  celebrated,  would  be  deemed  as  valid  as  if  it  had 
actually  been  celebrated  on  British  soil. 

This  would  seem  to  point  to  an  admission  either  of  a 
certain  limited  British  jurisdiction  within  an  Embassy 
abroad  or  of  the  doctrine  of  Exterritoriality  as  to  acts  done 
between  British  subjects  in  a  British  Embassy,  i.^.,  that  the 
locus  regens  actum  was  in  such  cases  English  soil  so  far  as 

*  This  marriage  would  certainly  be  valid  in  England.  1839,  Lloyd  v. 
Petitjfon,  2  Curtis,  EceU  Causy  per  Dr.  Lushington.  Clunet,  youm.  du  Droit 
Int.  Privi,  1885,  Vol.  XII.,  p.  659. 
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English  Law  is  concerned,  but  that  no  International  validity 
is  claimed  for  such  marriages.* 

But  if  this  were  fully  conceded,  the  foreign  bigamus,  even 
if  his  first  wife  and  marriage  were  French,  would  not  be  liable 
to  punishment  in  France,  seeing  that  the  marriage  would 
make  the  wife  British  by  nationality.  The  bigama  being 
French,  by  virtue  of  her  prior  marriage,  would,  ex  hypothesis 
fall  within  the  cases  cited  so  far  as  related  to  the  nullity  of 
marriage,  and  if  extraditable  to  England  as  an  offender  against 
the  24  &  25  Vict.,  c.  100,  sect.  57,  would  be  withdrawn 
from  the  forum  where  trial  could  be  most  conveniently  had, 
t.tf.,  the  country  of  the  first  marriage,  and  where  alone  its 
validity  could  be  satisfactorily  determined.  While  if  the 
Embassy  were  Exterritorial  enough  to  make  the  bigamous 
marriage  valid  by  English  Law  as  lex  loci  celebrationis,  but  not 
Exterritorial  enough  to  justify  surrender  of  the  offender 
to  the  United  Kingdom,  the  offender  would  slip  between 
the  gaps  in  the  two  jurisdictions.  But  even  this  limited 
jurisdiction,  i.^.,  as  to  marriage  and  crimes  committed  in  an 
Embassy  by  British  subjects,  if  conceded  at  all,  is  also 
liable  to  limitations.  Unless  there  is  an  European  con- 
sensus as  to  the  rule,  it  cannot  be  a  rule  of  International 
Law,  and  remains  a  delusive  opinion  or  a  pious  aspiration 
of  Jurists.  Consequently,  the  rule  of  International  Law,  if 
any,  is  that  the  Municipal  Law  is  competent  as  to  ordinary 
crimes  committed  within  an  Embassy,  even  upon  a  member 
thereof,  by  persons  not  of  the  Embassy,  whether  the 
offender  is  or  is  not  a  subject  of  the  State  to  which  the 
Ambassador  is  sent. 

Consequently,  unless  bigamy,  the  case  cited  (Dalloz  et 
Verg^  on  Art.  340,  Code  PSnal)  is  exceptionally  treated  by 
the  Law  of  France,  a  bigamous  marriage  within  a  foreign 

•  Sec  Eraser,  Husband  and  Wife,  Vol.  II.,  pp.  1312,  1313.  A  foreigner 
who  commits  bigamy  abroad  with  a  French  woman  cannot  be  tried  in  France. 
Dallof  and  Verg6  on  Penal  Code,  Art  340,  p.  548. 
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Embassy  between  any  two  persons,  irrespective  of  nationality, 
would  be  cognizable  in  French  Courts,  and  not  subject- 
matter  of  extradition  to  the  country  of  the  Ambassador. 

The  alternative  would  be  to  hold  that  a  marriage  in  an 
Embassy  was  wholly  invalid  so  far  as  relates  to  French 
Law,  unless  in  compliance  with  its  dictates. 

Perjury  within  the  French  Embassy  here  for  a  French 
proceeding  would  not  be  cognizable  in  English  Courts,  not 
on  the  ground  of  Exterritoriality,  but  on  the  ground  that  the 
perjury  was  not  in  a  judicial  proceeding  known  to  the 
English  Law ;  nor  yet  would  it  be  a  crime  committed  in 
French  territorial  jurisdiction,  and  even  if  it  were  triable 
there  the  offender  could  not  be  given  in  extradition.  The 
general  rule  of  English  and  American  jurisprudence  deems 
jurisdiction  to  be  prima  facie  territorial  only.* 

Extradition  Acts  and  Treaties  do  not,  by  their  definitions, 
recognize  a  British  Embassy  or  even  a  British  Consulate  in 
Turkey  or  the  East  as  being  within  the  jurisdiction  of  the 
United  Kingdom,  and  contemplate  territorial  jurisdictiont 
in  the  ordinary  and  not  the  diplomatic  sense.  In  the  case 
of  Calvin  Pratt,  the  U.S.  declined  to  admit  that  an  English- 
man could  be  extradited  from  the  U.S.  for  committing  a 
crime  within  the  jurisdiction  of  the  British  Courts  in  the 
so-called  Extra-territorial  British  Colony  in  Japan,  whose 
privileges  it  is  proposed  to  abolish  by  the  Anglo-Japanese 
Treaty  of  1894.! 

Foreign  Powers  and  Courts  shew  no  disposition  to 
recognize  Exterritoriality  except  so  far  as  relates  to  the  office 
and  necessary  functions  and  the  suite  and  family  of  the 
Ambassador,  and  so  far  as  not  to  question  the  validity  of 
notarial  acts  taken  for  use  in   the   Ambassador's  country 

*  See  U,S.  For.  Rel,  (1887),  p.  781,  for  a  collection  of  national  laws  on  this 
head,  and  Forsyth,  Cases  on  Const,  LaWf  c.  vii.,  note,  p.  231. 
t  See  Opinions,  C/.S.  Att.-Gen.,  Vol.  XIV.,  p.  281. 
}  U.S.  For.  Rel.  (1875),  817,  821. 
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(inasmuch  as  his  intervention  stamps  with  authenticity 
claims  made  by  subjects  of  the  country  to  which  he  is 
accredited),  or  civil  proceedings  not  being  judicial,  con- 
ducted within  the  Embassy  between  persons  who  are  all 
fellow  subjects  of  the  Ambassador,  or  at  the  least  not 
subjects  of  the  country  to  which  he  is  accredited. 

Crimes  by  Subordinates. 

Calvo  goes  too  far  in  saying  that  an  Ambassador  cannot 
deliver  up  members  of  his  suite*  for  trial. 

(i.)  If  they  are  subjects  of  the  country  to  which  he  is 
accredited  he  must  deliver  them  up  in  respect  of  crimes 
committed  before  engagement,  or  subsequently  for  crimes 
committed  on  their  fellow  subjects  or  any  person  outside 
the  Embassy. 

The  reasons  for  this  are  clear,  for  they  are  not  liable  to 
the  law  of  the  Ambassador's  country  and  they  cannot 
evade  their  own  law  by  engaging  themselves  to  him. 

(2.)  By  becoming  servants  they  may  to  some  extent  but 
not  wholly  get  rid  of  their  prior  allegiance.t 

Calvo  says  they  can  be  summoned  before  the  local 
tribunals  only  by  leave  of  the  Ambassador. 

If  they  are  not  subjects  of  the  foreign  country,  they  can  by 
the  Ambassador  be  discharged  and  deprived  of  any  privilege 
or  immunity.! 

(3.)  If  they  are  subjects  of  the  Ambassador's  country,  the 
Ambassador  can  dismiss  them  unless  they  are  of  the 
personnel  officiel^  in  which  case  the  rule  laid  down  in 
Cabrera's  case  applies. 

*  See  Bluntschli,  b.  145,  who  limiu  it  to  persons  resident  in  the  Embassy- 
house,  to  family,  employes,  suite,  and  servitors. 

t  See  French  Code,  Art.  810,  Napper  Tandy*s  Cast,  27  Howell  St.  Tr.  1x91. 

I  U,S.  V.  Benmr  (1830),  x  Baldwin,  240;  Martens,  jOuidi  DiplomaHque 
(4th  ed.),  94. 
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It  may  be  that  the  Ambassador  would  be  entitled  to 
confine  such  an  offender  within  the  Embassy,*  though  this 
is  denied :  non  posse  legatum  jus  carceris  exercere  in  aedibus 
intuitu  subditorum  domini  territorii  (Thomasius,  1142),  but  he 
certainly  could  not  arrest  him  outside,  and  if  the  aid  of  the 
local  authorities  were  invoked  it  could  only  be  in  respect  of 
some  crime  with  which  they  were  competent  to  deal,  and 
to  invoke  their  aid  would  be,  as  was  said  in  France, t  to 
admit  their  jurisdiction  or  to  waive  the  privilege,  if  any. 

So  far  as  the  United  Kingdom  is  concerned  it  would  be 
impossible  to  surrender  to  his  own  State,t  by  way  of 
extradition,  a  member  of  a  Foreign  Embassy  who  com- 
mitted a  crime  either  within  or  without  his  Embassy  :  even 
though  Calvo  is  of  opinion  that  it  is  the  duty  of  the 
Ambassador  in  such  a  case  to  demand  the  extradition  of 
the  offender.  For  he  has  forgotten  that  in  Constitutional 
countries  accused  persons  have  rights,  and  the  accused 
cannot  under  English  Law  without  his  own  consent  be 
banded  over  to  the  Ambassador  or  detained  in  prison  to 
await  the  directions  of  the  Ambassador.§  Unless  properly 
deprived  of  his  diplomatic  privileges  he  would,  in  such 
a  case,  be  entitled  to  release  on  a  habeas  corpus,  even 
if  arrested  at  the  suit  of  his  own  Ambassador.  This 
cannot  be  better  illustrated  than  by  the  case  of  Jose  de 
Cabrera.  The  man  was  arrested  on  two  charges  of 
uttering  a  forged  cheque.  He  was  Secretary  to  the 
Spanish    Legation ,    and    though    the    Spanish     Minister 

*  Habeas  Carpus  would  go  in  such  a  case  if  he  did  it  in  England. 

t  MiehtUhenkoJSTi  Case,  Calvo,  I.  651.  Another  case  arose  in  1888,  when  a 
Frenchman  shot  within  an  Embassy  another  Frenchman  who  was  porter  of 
the  Embassy. 

X  This  claim  seems  to  have  been  based  on  the  early  Roman  practice  oi 
handing  over  to  the  Sovereign  of  a  nuntlus  any  Roman  who  had  injured  him 
(Thomasius  1,669). 

S  C/.  the  case  of  the  foreign  Jew,  in  1771,  Cat,  St»  Papers  {Home  Office),  Ed. 
Roberts.     No.  973. 
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withdrew  his  protection,  claimed  that  as  Secretary  he 
could  not  be  deprived  of  his  privilege  by  the  Minister,  or  by 
anyone  but  his  Sovereign.  He  was  detained  in  custody  on 
two  warrants  for  two  distinct  charges.  The  first  ordered 
his  detention  subject  to  the  direction  of  the  Spanish 
Minister  upon  a  charge  of  uttering  forged  cheques,  until 
the  will  of  his  Sovereign  was  known,  whether  he  would 
order  him  to  Spain  for  trial,  or  to  be  delivered  up  to  the 
justice  of  Pennsylvania.  The  second  alleged  a  second 
offence  and  the  withdrawal  by  the  Minister  at  the  request  of 
Cabrera  of  the  protection  of  the  rights  of  Embassy.  An 
indictment  was  found  for  the  second  offence,  but  a  nolle 
prosequi  had  been  entered  on  representation  of  his  character 
and  privileges.  Cabrera  sued  out  a  habeas  corpus  from  the 
United  States  Courts.  They  decided  that  they  had  no 
jurisdiction  to  order  his  release,  as  he  was  in  custody  under 
the  authority  of  Pennsylvania  for  an  offence  against  its 
Laws.* 

Mr.  Justice  Washington  held  that  until  removal  by  his 
Sovereign  a  Secretary  of  Legation  could  claim  not  to  be 
made  amenable  on  a  civil  or  criminal  charge.t  Any  person 
whom  the  Ambassador  could  discharge  without  reference 
to  his  Sovereign  could  no  doubt  be  deprived  by  him  of 
privilege.  But  the  learned  Judge  is  probably  right  in 
saying,  and  he  only  says,  that  the  Ambassador  cannot 
mero  motu  withdraw  the  privilege  from  subordinate 
diplomatic  officers  whom  he  cannot  dismiss ;  although  it  is 
arguable  that  the  U.S.  could  have  given  the  man  his  papers 
and  on  the  expiry  of  the  time  limited  for  departure  have 
prosecuted  him.t 

•  ExpU.  Cabnra,  i  Washington  (U.S.),  231. 

t  The  U.S.  had  in  1790  passed  a  Law  nearly  in  the  tenns  of  the  English 
Act,  which  avoided  all  process  against  the  person  or  effects  of  a  Foreign  Public 
Minister.    See  U.S.  Rev.  Statt.,  ss.  4063,  4064,  4065. 

I  See  Musurus  v.  Oadban  [1894]  i  Q.B.  533  2  Q.B.  352. 
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A  serious  point  was  raised,  but  not  settled,  on  the  return 
to  the  habeas  corpus ;  since  Cabrera  was  directed  to  be  held 
**  to  the  order  of  the  Spanish  Minister  '*  who  was  also  the 
person  aggrieved  by  Cabrera's  offence.  If  Cabrera 
preferred  to  be  tried  in  America  the  Ambassador  could 
certainly  not  insist  on  his  being  sent  home. 

There  remains  the  case  where  one  of  the  Ambassador's 
household  commits  a  crime  within  the  house.*  In  1784 
(before  the  Constitution  of  the  U.S.  was  framed)  one  De 
Longchamps  was  indicted  and  convicted  in  Pennsylvania 
on  an  indictment  which  charged : 

(i.)  An  assault  on  the  Secretary  of  the  French  Legation 
in  the  house  where  he  resided  **  under  the  protection  of  the 
"  Law  of  Nations  and  this  commonwealth." 

(ii.)  An  assault  on  the  same  person  in  the  street  of 
**  Philadelphia  in  violation  of  the  Law  of  Nations,  against 
"  the  peace  and  dignity  of  the  U.S.  and  of  the  common- 
"  wealth  of  Pennsylvania." 

The  Pennsylvanian  Courts  held  that  the  first  count  was 
good  on  the  ground  that  the  jus  gentium  v:2iS  part  of  the  Law 
of  Pennsylvania,  "  adding  that  it  was  to  be  collected  from 
"  the  practice  of  nations  and  the  authority  of  writers ; "  on 
which  it  may  be  observed  that  the  practice  is  conflicting 
and  the  authority  of  writers  of  varying  weight,  and  that  it 
is  necessary  to  prove  such  practice  to  be  not  only  certain 
and  consistent  but  also  to  have  been  adopted  as  a  principle 
of  Municipal  Law.  But  they  also  held  that  the  offender 
could  not  be  surrendered  to  France  on  the  particular 
demand ;  although  asserting  a  power  to  extradite  in  a  proper 
case,  as  to  which  they  were  undoubtedly  wrong ;  which 
makes  against  the  Extra-territorial  character  of  the  Embassy, 
although  the  Chief  Justice  spoke  of  it  as  a  foreign  domicile 
to    which    the    Law    of    Pennsylvania    did    not    extend 

*  z  Calvo,  669;  Bluntschli,  145. 
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(i  Dallas,  U.S.  III.,  ist  ed.,  Re  De  Longchamps),  and 
secondly  that  he  could  not  be  detained  indefinitely  until  he 
had  made  such  reparation  as  would  satisfy  France. 

If  the  Law  of  Nations,  which  has  been  defined  as 
*'  that  portion  of  public  morals  which  it  has  been  found 
"  expedient  to  apply  to  communities  for  the  purpose  of 
''regulating  the  intercourse  of  separate  States,"  *  was  part 
of  the  Law  of  Pennsylvania,  that  law  provides  no  definite 
punishment  t  for  the  offence  in  question,  and  it  is  doubtful 
whether  the  offence  in  question  could  be  tried  jure  gentium, 
like  piracy,  as  the  offence  was  certainly  not  in  the  Admiralty 
jurisdiction,  and  was  ex  hypothesi  not  in  the  Common  Law 
jurisdiction,  nor  in  any  jurisdiction  created  by  Statute. 
(This  decision  was  before  the  U.S.  Const,  was  framed.) 
The  actual  punishment  given  was  such  as  was  proper  to 
the  second  charge  of  an  offence  undoubtedly  against  the 
Common  Law,  and  the  only  offence  of  which  the  jury  at  first 
proposed  to  convict. 

And  the  exemption  firom  local  jurisdiction  being  one 
that  could  be  waived,  it  was  competent  for  the  Common 
Law  Courts  to  try  both  charges  as  Common  Law  offences, 
if  the  aggrieved  Secretary  invoked  their  jurisdiction.! 
For  thus  much  alone  can  the  case  be  clearly  vouched :  as 
an  authority  for  these  three  propositions : — 

(r.)  That  an  offence  committed  within  an  Embassy  is 
cognizable  (either  jure  gentium  or  by  Municipal  Law)  in  the 
country  where  the  Embassy  is  situate,  and  that  the  accused 
cannot  protect  himself  by  any  plea  of  Extra-territoriality. 

(2.)  That  the  offender  cannot  be  handed  over  after  con- 
viction to  the  Sovereign  of  the  Minister  in  whose  residence 
the  offence  has  been  committed,  t.^.,  that  the  accused  has 

•  Edinburgh  Review^  1825,  Vol.  42,  p.  105. 

t  In  1790  the   U.S.  defined  the  punishment  for  this  and  like  offences.    See 
U.S.  Rev.  Statt.,  sect.  4,062. 
t  See  C7.S.  v.  Ortega  (1826),  11  Wheaton  467. 
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Dot  committed  the  offence  within  a  foreign  jurisdiction  in 
such  a  sense  as  to  make  him  a  fugitive  offender. 

(3.)  That,  even  if  the  offence  is  to  be  determined  by  the 
Law  of  Nations,  its  punishment  must  be  according  to  the 
Municipal  Law,  and  be  certain  and  definite,  which,  by 
the  way,  upsets  the  analogy  used  by  Chief  Justice  M'Kean 
who  compared  the  offence  to  contempt  of  Court,  for  which 
the  punishment  need  not  be  definite,  and  usually  lasts 
indefinitely  until  the  contempt  is  purged  by  submission 
and  apology. 

No  prosecution  under  the  Act  of  1708  has  been  instituted 
in  England  in  respect  of  the  execution  of  criminal  process, 
nor  is  it  absolutely  clear  that  that  Act  applies  to  Criminal 
proceedings.  The  writs  and  processes  there  mentioned  are 
certainly  such  as  directly  touch  the  person  or  goods  of 
the  Ambassador,  and  such  as  in  their  usual  consequences 
would  have  this  effect.*  But  in  the  United  States 
several  trials  have  taken  place  in  which  the  right  to 
interfere  with  foreign  diplomatists  under  colour  of 
criminal  process  has  been  discussed.  In  1808  Liddle,t 
a  constable,  had  arrested  for  supposed  crime  a 
servant  of  De  Lima,  Secretary  to  the  Spanish  Legation, 
and  in  ignorance  of  De  Lima's  status,  and  in  belief  that  he 
intended  a  rescue,  had  struck  the  latter.  He  was  tried  for 
the  assault  and  held  to  be  guilty,  in  spite  of  his  ignorance 
of  fact.  This  decision  does  not  seem  consonant  with 
reason.  The  constable  had  no  mens  rea^  acted  as  he 
believed  in  maintenance  of  the  law,  and  could  not  have 
meant  to  insult  the  Spanish  nation,  and  his  act  seems  to  fall 
within  Mr.  Field's  suggestion  that  a  diplomatist  may  be 
prevented  from  committing,  even  though  he  may  not  be 
punished  for  committing,  a  breach  of  Local  Law. 

•  Musurus  V.  Qadbofit  L.R.  [1894]  2  Q.B.  352,  at  356. 
t  U.S.  V.  LiddU,  2  Washington's  Reports*  205 ;  and  see  Co/.  St,  Papers 
{Horns  Office),  Ed.  by  Roberts.     1771.    Nos.  682, 763,  764. 
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In  1826  one  Ortega*  was  tried  and  convicted  for 
offering  violence  to  the  Spanish  Chargfe  d'Affaires  in 
the  U.S.  In  1830  Benner,t  a  constable,  was  prosecuted 
for  arresting  the  Danish  Minister.  The  Court  laid  down 
that  "  the  privileges  of  a  foreign  Minister  are  not  personal, 
'*  nor  is  their  violation  punished  as  an  injury  to  himself, 
"  the  immunity  from  arrest  is  the  privilege  of  the  Sovereign 
**  who  sends  him,  the  injury  is  done  to  him  in  the  person  of 
"  his  representative."  But  the  Court  added,  "  Though  the 
**  person  of  a  Minister  is  inviolable,  yet  he  is  not  exempted 
"  from  the  Law  of  Self-defence  :  if  he  unlawfully  assaults 
"  another  the  attack  may  be  repelled  by  as  much  force  as 
'*  will  prevent  its  continuance  or  repetition." 

In  other  words,  even  if  foreign  diplomatists  are  not 
amenable  to  the  Territorial  Law  for  acts  constituting  crimes 
by  that  law,  everything  may  be  done  to  prevent  their 
commission  of  those  acts  which  would  be  lawful  against  a 
subject,  except  to  arrest  them  for  purposes  of  incarceration 
or  punishment.J  Probably  the  proper  course  in  case  of  a 
serious  crime  by  a  person  connected  with  a  foreign 
Embassy  is : — 

(i)  To  lay  the  evidence  before  the  Public  Prosecutor : 

(2)  For  the  Crown  thereon  to  demand  surrender  or 
recall  for  trial :  and, 

(3)  If  the  accused  will  not  return  on  recall,  to  arrest 
him: 

(4)  If  a  private  prosecutor  commences  criminal  pro- 
ceedings, to  enter  a  nolle  prosequi,  but  that  only — 

(a.)  On  the  application  of  the  foreign  Sovereign  ; 

(6.)  On  an  undertaking  to  recall  and  try  the  offender. 

*  See  IX  Wheaton*8  Riports,  p.  467,  and  a  very  valuable  note  as  to  the  U.S. 
jurisdiction.  But  it  is  not  there  decided  what  proceedings  can  be  taken  in  the 
Supreme  Court  against  foreign  Ambassadors. 

t  U,S.  V.  Bemur,  i  Baldwin's  Rtports^  pp.  234,  239. 

\  K.  Bluntschli,  n.  144. 
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Blontschli  (s.  147)  lays  down  that  it  is  the  right  of  the 
receiving  State  to  have  an  adjudication  by  the  sending 
Government  of  the  liabilities — Civil  and  Criminal — which 
have  accrued  during  the  "  Exterritoriality." 

W.  F,  Craies. 

[Note. — On  some  of  the  questions  discussed  above  by 
our  valued  contributor,  reference  should  be  made  for  a 
series  of  criticisms  written  for  this  Review  from  the  point  of 
view  of  International  Law,  in  connection  with  the  Report 
of  the  Fugitive  Slaves  Commission,  by  Sir  Travers  Twiss, 
D.CL-,  Q.C.,  in  Law  Magazine  and  Review^  Nos.  CCXIX., 
CCXX.,  CCXXIIL,  CCXXIV.,  for  Feb.  and  May,  1876, 
and  Feb.  and  May,  1877. — Ed.] 


IV.— THE   FUNCTION   OF  EVIDENCE  IN  ROMAN 

LAW.— IV. 

Presumptions. 
XT  is  characteristic  of  a  system  like  the  Roman,  in  which 
-*-  rules  of  evidence  had  not  been  formulated  with  the 
minuteness  of  English  Law,  that  a  large  part  of  the  law  of 
evidence  was  occupied  by  presumptions,  which  operated  as 
a  kind  of  mechanical  and  self-acting  proof,*  relieving  the 
parties  from  the  necessity  of  adducing  oral  or  written 
testimony.  Where  the  production  of  two  witnesses  was  an 
irreducible  minimum,  the  use  of  presumptions  was  an 
obvious  means  of  preventing,  in  many  cases,  a  failure  of 
justice.  They  may  also  have  arisen  from  the  distrust  of 
the  judex  by  the  praetor,  just  as  in  all    probability  many 

*  The  tendency  in  modem  English  Law  to  extend  the  theory  of  presumption 
was  noticed  hy  Mr.  Justice  Mathew  in  a  case  in  1889.  '*  The  provisions  of  this 
"  Act  (41  and  42  Vict.,  c.  49)  are  highly  penal.  They  substitute,  as  is  the 
"modern  fashion,  presumption  for  evidence."  Reg,  v.  yusHcts  of  Kent, 
24  Q.B.D.  185. 
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English  fictions  had  their  origin  in  the  wish  of  the  Judges 
to  force  the  jury  to  come  to  a  particular  conclusion,  e,g.^ 
to  find  for  the  plaintiff  in  a  claim  by  prescription  on  the 
ground  of  a  fictitious  lost  grant.  The  comparative  import- 
ance of  presumptions  is  shewn  by  the  numerous  books,  or 
parts  of  books,  on  the  subject  produced  by  commentators  on 
Roman  Law,  while  England  appears  to  possess  only  two.* 

Prasumptiof  and  conjectura%  (used  as  synonymous  by 
Mantica  and  others)  were  originally  rhetorical  terms.  The 
former  was  the  equivalent  of  the  Aristotelian  vpokruln^. 
Both  the  substantive  and  the  verb  are  used  in  the  Corpus 
Juris.  An  instance  of  the  latter  is  an  extract  from  Ulpian 
ad  Edictum^  where  it  is  said  that  it  is  commonly  presumed 
(vulgo  prasumitur)  that  only  the  dominus  litis  can  take  the 
oath  in  litem,  a  rule  altered  by  Papinian  to  the  effect  that 
such  an  oath  could  only  be  taken  by  one  who  sues  in  his 
own  name.§  As  a  medieval  law  term  prasumptio  was  used 
in  a  sense  approaching  one  of  its  modem  non-legal  uses,  as 
meaning  a  violent  action.  || 

In  Roman  Law  the  analysis  of  presumptions  was  not 
complete.  The  well-known  division  into  facti  or  hominiSf 
juris,  ^nd  juris  et  dejure  was  the  invention  of  the  commenta- 
tors, as  was  the  concurrent  division  into  violent,  probable, 
and  slight.lT    There  is  no  definition  of  prcesumptio  in  the 

*  Matthews  (as  affecting  real  and  personal  property),  1827 ;  Best  (general), 
1844. 

t  Conjecturalis  causa  is  used  by  Cicero,  Top,,  24,  and  occurs  in  Atuior  eid 
Hennnium. 

X  Quintilian,  ix.,  2,  16.  {  Dig.  xii,,  3,  7. 

II  As  in  Ltgis  Henriei  Primi,  c  ix. 

%  The  latter  division,  like  that  of  negligence  in  English  Law,  is  of  little 
practical  importance,  as  any  one  presumption  may  by  a  change  of  circum- 
stances become  another.  As  to  the  former  division,  the  presumption  juris  H 
dijuTi  is  really  a  rule  of  substantive  law,  the  homims  or  facti  is  not  entitled 
to  be  called  a  presumption  at  all.  It  is,  to  use  the  language  of  Mr.  Justice 
BuUer  in  the  trial  of  Donnellan,  **  the  presumption  which  necessarily  arises 
**from  circumstances." 
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Corpus  JuriSy  but  probably  a  Roman  jurist  would  have 
accepted  the  definition  of  the  French  Code  Civil,  §  i349> 
les  prisomptions  soni  des  consequences  que  la  loi  on  le  magistrat 
tire  d*unfait  connu  ou  inconnu.  The  connection  of  a  theory 
of  presumption  with  the  law  of  evidence  is  shewn 
by  the  title  of  the  Digest  in  which  much  of  the  law  is 
contained,  De  Probationibus  ei  Prasumptionibus*  This  title 
contains  only  two  examples  of  presumption,  both  arising  in 
contract.  The  production  of  a  cancelled  chirographon 
raised  a  presumption,  rebuttable  by  the  creditor,  of  the 
satisfaction  of  the  debt.t  There  was  a  presumption  in 
favour  of  the  creditor  in  a  condictio  indebiti  if  he  acknowledged 
the  receipt  but  said  the  money  was  owing.  J  Almost  all 
the  other  instances  of  presumption  in  Roman  Law  are 
found  in  the  law  of  succession,§  especially  where  it  became 
important  to  determine  which  of  two  persons  in  a  case  of 
apparently  simultaneous  death  in  shipwreck  or  battle 
survived  the  longer.  Where  there  was  no  difference  in  age, 
one  was  not  presumedtohavesurvivedtheother.il  This 
was  also  the  case  where  a  parent  and  a  child  above  the  age 
of  puberty  perished  together,1f  or  a  husband  and  wife.** 
But  where  the  child  was  under  the  age  of  puberty,  it 
was  presumed  to  have  died  first.tt  In  certain  cases  a 
presumption  was  made  rather  on  grounds  of  humanity  than 
in  accordance  with  strict  law.  If  a  mother  and  a  son 
above  the  age  of  puberty  perished  together  in  shipwreck, 
the  son  was  presumed  to  survive. JJ  Where  a  father  and 
son  were  killed  in  battle,  the  son  was  presumed  to  have 


•  Dig.  xxii.,  3.  t  Dig.  xxii.,  3,  24.  {  Ih.,  25. 

§  Another  remarkable  one  in  contract  was  that  in  the  sale  of  a  slave  his 
character  was  presumed  from  his  nationality,  Dig.  xxi.,  i,  31,  21. 
II  Di^.  xxxiv.,  5,  x8./r. 
T  Dig.  xx3dv.,  5. 16. 
••  /*..  8,  9.  3,  and  17.  tt  Ih.,  23.  tt  ^*m  ^2. 
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survived  the  father  in  order  that  the  mother  and  not  the 
agnates  might  succeed  to  the  father's  estate.*  The 
reverse  was  the  case  where  the  father  was  a  freedman, 
in  order  that  the  patron's  rights  of  succession  might 
be  preserved.t  A  fideicommissum  attached  on  condition 
of  the  trustee  dying  without  children.  If  he  and  his  child 
perished  at  the  same  time,  it  was  presumed  in  favour 
of  the  trust  that  the  child  died  first.J  In  accordance 
with  the  favour  shewn  by  Roman  Law  to  freedom,§ 
it  was  held  that  if  a  female  slave  were  promised 
freedom  on  condition  of  her  first  child  being  a  boy,  and 
she  became  the  mother  of  twins,  a  boy  and  a  girl,  it  would 
be  presumed  that  the  son  was  born  first.  ||  In  reference  to 
freedom,  the  counter-presumption  was  to  be  taken  into  con- 
sideration, viz.,  that  in  favour  of  the  status  in  which  the 
person  whose  freedom  was  in  question  occupied  at  the 
time  of  the  commencement  of  litigation.  In  a  dispute 
as  to  the  source  of  a  wife's  property,  it  was  presumed,  on 
the  Authority  of  Quintus  Mucins  Scaevola,  to  have  come 
from  the  husband.lT  This  presumption  was  called  by  the 
commentators  prasumptio  Muciana.  Presumptions  were 
almost  wholly  the  creation  of  the  jurists,**  as  in  England 
fictions  were  the  creation  of  the  judges;  the  only  instance 
of.  anything  like  a  recognition  of  them  in  an  imperial 
constitution  appears  to  be  in  one  of  Justinian's,  allowing 


•  Dig.  xxxiv.,  9,  I.  t  ^*-»  9»  *•  t  ^'  »«^-»  '•  *7»  7- 

§  E,g.,  quotits  duhia  intsrpretatio  libertatis  est,  secundum  Ubertatem  inUrpre- 
tandum  est,  Dig,  1.,  17,  ao.  The  same  principle  is  continually  repeated  in  other 
passages  of  the  Digest. 

II  Dig,  xxxiv.,  5.  10,  X. 

%  Dig,  xxiv.,  I,  51. 

••  This  is  not  inconsistent  with  what  was  said  above  as  to  presumptions 
arising  from  the  distrust  of  i\it  judex  by  the  pr«tor.  Much  of  the  judge-made 
law  of  Rome  was  really  jurist-made  in  the  first  instance,  then  adopted  and 
sanctioned  by  the  Judge. 
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the  widow  of  a  soldier  to  act  on  the  presumption  of  his 
death  and  marry  again  if  nothing  had  been  heard  of  him 
for  a  year  after  the  end  of  the  expedition  on  which  he  had 
been  engaged.*  It  should  be  noticed  that  some  of  the  English 
rules  as  to  presumptions,  nominally  derived  from  Roman 
Law,  are  really  not  to  be  found  in  the  texts  in  their  modern 
form.  For  instance,  omnia  prasumuntur  rite  et  solenniter  esse 
acta  does  not  occur  in  those  words,  although  similar  ones 
appear  in  more  than  one  place.t  The  "maxims"  of 
English  Law  as  to  presumptions  are  comparatively  few  in 
number ;  the  same  result  has  been  attained  by  a  different 
process,  the  theory  of  irrebuttable  fictions.  The  line  of 
division  between  a  presumption  and  a  fiction  is  sometimes 
a  narrow  one ;  it  is  a  matter  of  historical  rather  than  of 
practical  interest  which  of  the  two  a  particular  legal  system 
uses  as  a  means  of  evidence,  or  perhaps,  to  put  it  more 
strictly,  as  a  means  of  dispensing  with  evidence. 

The  Roman  Law  of  presumptions  was  followed  and 
extended  by  the  Canon  Law.J  The  term  violenta  or 
vehemens  prcesumptio  seems  to  have  been  invented  by  the 
Canonists.  As  in  other  parts  of  the  system,  the  illustra- 
tions are  often  derived  from  Scripture.  Thus  an  example 
of  vehemens  prasumptio  is  the  action  of  the  mother  in  the 
judgment  of  Solomon.  The  rule  qui  ex  duobus  illaiis 
alterum  negat  reliquum  affinnare  prasumitur  is  illustrated  by 
St.  John,  VIIL,  48:  "Say  we  not  well  that  thou   art  a 

•  Nov,  cxvii.,  II.     . 

t  The  nearest  approach  is  Sciendum  at  generaliter  quod  si  quis  s$  scripsirit 
Meijusnsse  videri  omnia  solenniter  acta.  Dig.  xlv.,  i,  30.  The  same  principle 
occurs  in  Dig.  xxii.,  3*  5»  i.  Latin  maxims  as  adopted  in  English  text-books 
have  frequently  only  a  pecious  resemblance  to  those  actually  used  in  the 
Corpus  Juris.  Thus  the^well-known  English  rule /a/xa  demonstratio  non  nocet 
quum  de  corpore  constat  is  a  combination  of  falsd  demonstraUone  legatum  non 
ferimi  {Inst,  ii.,  30,  20,)  and  nihil facit  error  nominis  quum  d4  corpore  constat 
(Dig.  xviii.,  I,  g,  i.). 

X  Decretals,  ii.,  23,  De  Prasumptionibus. 
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Samaritan  and  hast  a  devil  ?  **  Jesus  answered,  "  I  have 
not  a  devil."  A  maxim  very  like  that  called  by  logicians 
the  rule  of  the  uniformity  of  nature  is  ex  praieritis 
prcesumiiur  circa  fuiura.  This  is  not,  however,  of  universal 
application.  One  guilty  of  incontinence  in  youth, 
especially  if  he  be  literaius^  is  not  necessarily  to  be 
presumed  to  be  so  in  age. 

By  secular  jurists  a  considerable  amount  of  writing  was 
devoted  to  the  subject.  Among  others  may  be  mentioned 
Mantica,*  Alciatus,t  Mascardus,J  Menochius,§  Voet,||  and 
Matthaeus  the  younger.H  By  Mantica  conjectura  and 
prasutnpHo  are  identified  and  analysed  in  the  same  way. 
Voet  defines  prasumptio  by  conjectura.**  Alciatus  lays  down 
three  rules  which  are  in  general  agreement  with  those  of 
other  writers.  They  are  as  follow : — Prima  regula  sit  quod 
qualitas  qua  naturaliter  inest  homini  semper  adesse  prcesumiiur. 
Secunda  principalis  regula  est  quod  mutatio  non  prasumitur, 
Tertia  principalis  regula  est  quod  semper  sit  prcesumptio  in  meliorem 
partem.  Many  curious  cases  from  Menochius,  Zacchias, 
and  others,  are  to  be  found  in  Hubback  on  the  Evidence 
of  Succession.  Farinaccius  also  contains  much  on  the 
subject,  laboured  with  his  usual  minuteness.  In  Scotch 
Law  presumptions  have  been  the  subject  of  legislation. 
A  well-known  instance  is  the  Act  1690,  c.  2T  (repealed 
in  1803),  passed  in  consequence  of  the  increase  of 
infanticide.  Under  its  provisions  the  jury  were  to  be 
directed  to  receive  as  presumptions  of  the  guilt  of  the 
panel  certain  facts,  e.g.,  that  the  panel  had  concealed  her 

*  De  Conjecturis  Ultimarum  Voluntatum,    Lyons,  1590. 
t  De  Prasumptionibus  Tractatus,    Works,  vol.  iv.,  575,  Frankfort,  1617. 
{  De  Probationibus.    Frankfort,  1619. 
§  De  Prasumptionibus.    Geneva,  1724. 
II  Ad  Pandectas.    6th  Ed.,  The  Hague,  1734. 
5r  De  Probationibus,    Leyden,  1678 ;  Groningen,  1739. 
—  PrasumpHones  sunt  conjectura  ex  signo  verisimili  ad  probandum  assumpta, 
vel  opiniones  de  re  incertd  necdum  penitus  probatd.    Ad  Pand.,  xxii.,  3,  14. 


Digitized  by  VjOOQIC 


THE   FUNCTION  OF  EVIDENCE   IN   ROMAN   LAW.  79 

pregnant  condition.  It  was  under  this  Act  that,  as  readers 
of  the  Heart  of  Midlothian  will  remember,  Eflfte  Deans  was 
condemned.  The  recent  Presumption  of  Life  Limitation 
Act,  1891,  has  no  counterpart  in  legislation  relating  to 
England  or  Ireland.  In  one  or  two  English  cases  pre- 
sumptions have  been  distinctly  based  by  judges  on  Roman 
originals.  Thus,  in  Hooky  v.  Hatton*  Lord  Bathurst 
explained  the  English  presumption  against  double  portions 
by  reference  to  the  passages  in  the  passages  of  the  Digestt 
where  a  similar  rule  is  contained,  though  not  under  the 
express  name  of  a  presumption.  In  fact,  at  any  rate  in 
one  of  the  passages,  the  rule  does  not  attain  the  dignity  of 
a  presumption,  for  the  claimant  of  a  repeated  legaium  of  a 
quantitasy  not  a  corpus^  in  the  same  instrument  could  only 
succeed  in  his  claim  by  evidentissimce  probationes  that  the 
double  gift  was  intended  by  the  testator.J  If  the  gift 
were  of  a  specific  thing,  it  could  be  claimed  only  once  if 
the  gift  were  in  the  same  instrument,  but  twice  (*.«.,  the 
thing  itself  in  addition  to  its  value)  if  the  gift  were  repeated 
in  different  instruments.§  In  some  other  cases  English 
Law  appears  to  recognise  a  presumption  where  Roman 
Law  proper  did  not,  however  it  may  have  been  extended 
by  the  commentators.  For  instance,  erasures,  alterations, 
or  interlineations  in  a  will  are  presumed  to  have  been 
made  after  execution,  though  this  presumption  may  be 
rebutted  by  evidence.  In  Roman  Law  they  seem  to  have 
been  regarded  as  evidence  of  an  intention  to  revoke  the 
wiU.|| 

Registration. 

The  low  Latin  registrum  is  a  corrupt  form  of  regestum, 
which  is  found  in  the  plural  participial  form  in  both  the 

•  I  Brown,  Chancery  Cases,  390;  i  Dickens,  462  (1773). 
t  xxii.,  3,  12,  ei  al,  \  Dig.  xxx.,  34,  3. 

S  Dig,  xxx.,  34,  I  and  2.  ||  Cod,  vi.,  23, 12. 
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Digest  and  the  Code.  In  the  former,  it  is  used  in  a  purely 
untechnical  sense  to  mean  earth  thrown  on  the  land  of  a 
neighbour ;  *  in  the  Theodosian  Code  and  the  Introduction 
to  the  Code  of  Justiniant  it  bears  the  meaning  of  entering 
on  the  public  records.  The  substantival  use  of  the  participial 
form  is  later  than  the  Corpus  Juris,  The  nearest  approach 
in  classical  Roman  Law  to  any  technical  term  for  regis- 
tration is  insinuatio.  A  general  system  of  registration  of 
property  existed  in  the  Roman  Empire.  There  was  no 
general  system  of  registration  of  documents  or  of  persons, 
but  by  laws  passed  at  various  periods  certain  documents, 
both  public  and  private,  and  certain  persons,  were  required 
to  be  registered.  Little  or  no  principle  is  discoverable 
in  the  legislation;  it  only  appears  that  as  occasion 
demanded  certain  kinds  of  documents  were  to  be  entered 
in  the  public  records.!  The  principal  public  register 
offices  attached  to  the  central  administration  were  the 
sacra  scrinia  or  scrinia  palatiiy  the  plural  form  being  no 
doubt  used  because  the  scrinia  were  of  four  kinds,  classed 
by  the  Theodosian  Code  and  the  Code  of  Justinian  as 
tnemcricB,  epistolarum,  libellorum^  and  cpistolarum  Grcecarum  or 
disposiiionum.^    The  object  of  registration  in  these  scrinia 

•  Dig.  vii.,  4,  34. 

f  Summa  Reipuhlica^  §  4. 

}  For  such  records  acta  is  the  usual  word.  Tabula  occurs  in  Dig,  xlviii.,  4,  2, 
but  with  the  addition  of  puhlica.  Gesta  is  used  in  Cod,  iv.,  3,  i,  and  other 
texts.  Cicero  uses  publica  tahilla  (pro  Archidi  iv.,  g),  and  quasiionis  taMla 
(pro  Cluentio^  Ixv.,  184),  the  latter  only  for  criminal  records. 

§  Cod.  Theod,,  vi.,  26 ;  Cod.  xii.,  19.  The  title  of  the  Code  contains  numeroas 
and  minute  regulations  as  to  the  duties  and  rank  of  the  registrars  called  there 
in  sacris  seriniis  militantes,  in  other  places,  tabularii,  referendarii^  chartularii^ 
librariit  insinuatores,  pragmaticarii^  numerarii^  actuarii,  scrinarii,  and  other 
names,  according  to  their  duties.  The  principal  registrar  was  primiscrimuSf 
Cod.  xii.,  60,  3,  or  primicerius.  Cod.  xii.,  21,  i.  Subscribendarii  and  diumarii 
occur  only  in  Cod.  Theod.^  viii.,  4,8,  i.  According  to  Marcellus,  scripturarius 
was  the  old  name  of  tabularius,  no  doubt  because  the  earliest  registration  of 
real  property  was  of  the  interests  in  the  State  lands  (scriptura). 
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was  to  give  validity  to  the  documents  registered*  (they 
apparently  registered  only  documents,  not  title),  and  so 
avoid  in  a  greater  or  smaller  degree  the  difficulties  which 
would  arise  from  the  production  of  witnesses  to  prove  them. 
It  was  thus  from  one  point  of  view  evidence,  from  another 
a  substitute  for  evidence.  The  other  important  register 
office  was  the  Censuale  Officium  or  Censualc.  Tabularium, 
which  under  the  Republic  was  a  generic  name  for  any  registry 
of  public  documents  (such  as  the  c^rarium),  appears  to  be  used 
in  the  Corpus  Juris  for  a  provincial  or  private  depositary  of 
documents,  such  as  documents  of  title  to  slaves  and  land.t 
Ministerium  chartularum  occurs  only  in  the  Theodosian 
Code. J  Archium  {v.  /.,  archivum)  and  grammatophylacium 
occur  only  once  in  the  Corpus  Juris,  and  then  in  relation  to 
2i  prases  not  undertaking  public  business.^ 

The  principal  public  documents  which  were  registered 
were  imperial  constitutions,  petitions,  judgments,  and 
public  contracts,  together  with  abstracts  or  breves  of  the 
original  documents. ||  It  is  not  always  clear  in  which 
scrinium  any  particular  document  was  registered,  and  there 
is  little  or  nothing  laid  down  as  to  the  effect  of  an 
unregistered  document.  Probably  it  was  not  void,  but  the 
facts  recorded  in  it  must  have  been  proved  by  ordinary 
evidence.      There  appears  to   be  no    text   enforcing  the 

*  Gesta  qua  suni  translata  in  publica  monumenta  habere  volumus  perpetuam 
firmitatem.  Cod,  vii.,  52,  6. 

t  Digr.  xxxii.,  92  (a  question  of  construction  of  a  pralegatum  where  there 
was  a  tabularium  on  one  of  \ht  fundi  devised). 

X  vii.,  22,  8. 

§  Dig,  xlviii.,  19,  9,  6.  The  custody  of  instruments  is  a  matter  hardly 
falling  within  the  subject  of  the  present  article,  but  it  may  be  noticed  that  as 
between  heres  and  legatarius  the  former  had  the  custody  of  instruments  of 
title  to  the  land  devised,  giving  security  to  the  latter  to  produce  them  on 
demand.  Cod,  vi.,  42,  24. 

I]  Breves  are  frequently  mentioned  in  the  Theodosian  Code,  but  not  in  the 
Corpus  yuris.  The  word  appears  never  to  be  used  in  the  neuter  gender  as  it 
came  to  be  later. 

6 


Digitized  by  VjOOQIC 


82  THE   FUNCTION  OF  EVIDENCE   IN   ROMAN   LAW. 

enrolment  or  registration  of  constitutions,*  but  it  is 
obvious  from  the  legislation  of  Theodosius  and  Justinian  that 
such  registration  was  usual.  A  constitution  of  Gratian, 
Valentinian,  and  Theodosius,  in  383,  enacted  that  no  more 
than  six  solidi  were  to  be  taken  for  the  registration  of 
littera  or  general  constitutions  in  any  province.t  A 
constitution  of  Justinian,  in  538,  enacted  that  certain 
constitutions  affecting  the  law  of  wills  were  to  be 
valid  two  months  after  registration  in  the  provinces.! 
Certain  public  officials  {curialts  and  cohortales)  were  not  to 
be  sued  without  the  Emperor's  permission  by  littera 
registered  in  the  Court  of  the  prafectus  prcttorio.^  Consti- 
tutions, as  far  as  they  were  littera  or  epistola,  would  no  doubt 
be  registered  in  the  scrinia  epistolarum.  As  to  mandata,  the 
title  De  Mandatis  Principum  in  the  Code  implies  that  they 
were  to  be  in  writing,  but  says  nothing  about  registration.  || 
The  similar  title  in  the  Novels  enacts  that  the  particular 
constitution  was  to  be  registered  in  the  provinces  and  a 
copy  sent  to  the  cities  of  the  province,  but  makes  no 
provision  for  general  registration  .1|  Pragmatica  sanctiones 
were  registered  with  the  prafectus  pratorio.  Registrars  of 
petitions  {libelli),  whether  of  appeal  or  otherwise,  were 
called  libellenses  or  a  libellis**  and  the  registration  was  no 
doubt  in  the  scrinia  libellorum.  Registered  judgments  were 
of  higher  authority  than  unregistered.tt     Public  contracts 

•  The  titles  Di  ConsiituHonibus  Principum,  Dig.  i.,  4,  Di  Legibus  €i  CoU' 
stitutionibtu  Principum  et  EdicHs,  Cod.  i.,  14,  speak  of  promulgation,  but  not 
of  registration. 

t  Cod.  xii.,  63.  t  Nov.  Ixvi.  %  Nov.  di. 

II  Cod.  i.,  15.  %  Nov.  xvii.,  16. 

**  Cod.  vii.,  62,  3a ;  xii.,  ig,  14.  One  of  their  most  important  functions  was 
to  consider  the  petitions  for  admission  to  the  rank  of  eques.  Greenidge, 
Infamia,  p.  97. 

ft  This  seems  to  be  the  effect  of  the  text  cited  above  from  Cod.  vii.,  52,  6,  as 
it  is  contained  in  the  Title  De  Re  Judicaid.  Canon  Law  allowed  less  authority 
to  the  res  judicata  than  did  Roman,  for  proceedings  in  a  secular  court  were  not 
even  evidence.  Decretals,  ii.,  i,  4. 
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{(rvfi^okiua)    were  registered  in  the  provinces  in  the  same 
manner  as  constitutions.* 

The  principal  instances  of  registration  of  private  docu- 
ments were  wills,  instruments  of  ownership  of  vessels, 
mortgage,  emphyteusis,  manumission,  and  adoption. 
Insinuatio  of  private  documents  is  said  to  have  arisen 
from  a  wish  to  enable  heirs  to  ascertain  the  liabilities 
of  the  estate  of  a  deceased  person.t  In  the  time  of 
Ulpian  a  will  was  deposited,  and  no  doubt  registered,  in 
the  temple  of  Vesta,  where  it  was  not  committed  to  the 
charge  of  the  principal  heres.X  At  a  later  date  the  regis- 
tration of  a  will  was  enforced  by  Arcadius  and  Honorius.§ 
It  was  to  be  registered  in  the  city  in  the  Censualc  Officium^  an 
office  presided  over  by  the  Magister  Censuum  or  Census,  and 
probably  unconnected  with  the  office  of  the  census  for 
purposes  of  revenue.  It  was  also  probably  not  one  of  the 
scrinia.W  In  provincial  towns  wills  were  registered  in  the 
iabularium  with  the  defensores  civiiaium.^  The  cost  of 
registration  was  a  privileged  debt.**  A  public  nuncupative 
will  was  entered  on  the  records  of  the  Court,  the  Emperor 
and  the  law  being  regarded  in  such  a  case  as  sufficient 
witnesses.tt  The  only  authority  for  there  being  anything 
like  a  probate  copy  of  a  v^dll  is  Paulus,  who  says  that  the 
will  was,  after  being  opened  and  read,  to  be  deposited  with 
other  public  documents  in  the  archium  and  sealed  with  an 
official  seal,  so  that  a  copy  might  be  had  when  required.tt 
It  appears  that  there  must  have  been  some  kind  of  registra- 
tion  of  the   name  of  a  ship,  together  with  the  name  of 


•  Cod.  xii.,  64.  t  Cod.  viii.,  54,  30. 

t  Dig.  X.,  2,  4,  3.  §  Cod.  VI.,  23,  18. 

II  The   Magistir    Ctmus  had    certain    jurisdiction    over   stadents,    Cod. 
Theod.,  xiv.,  9,  i. 

f  Nov.  XV.,  3.  ••  Cod.  vi.,  30,  aa,  g. 

ft  Cod.  vi.,  23.  19.  tt  Sent  iv.,  6,  i. 

6—2 
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her  owner  and  her  tonnage,  for  fraud  in  such  matters 
was  punishable  by  confiscation  of  the  vessel.*  This  is 
confirmed  as  to  Italian  ships  by  the  statement  of  Tacitus  that 
in  the  year  58  provincial  vessels  were  relieved  from  regis- 
tration, t  Captains  of  ships  were  bound  to  register  the  kind 
and  weight  of  imported  com. J  The  registration  of  mort- 
gages was  permissive,  not  imperative,^  and  only  to  the 
extent  of  giving  priority  to  an  instrument  executed  in  the 
presence  of  a  notary  or  three  witnesses  over  one  executed 
secretly.  II  One  of  the  modes  of  admission  of  a  new 
emphyteuta  was  by  deposition  of  the  instrument  of  admission 
with  the  magister  censuum  in  the  city,  elsewhere  with  the 
prases  provincice  or  defensor  civiiaiis.^  These  were  no  doubt, 
from  the  term  used  (depositio),  registered  in  the  scrinia 
depositionum.  Gifts  were,  by  a  constitution  of  Justinian 
(superseding  legislation  by  previous  Emperors),  to  be 
registered  with  the  magister  censuum,  the  prases,  or  the 
defensor,  if  the  amount  given  were  above  five  hundred 
solidi.**  Gifts  to  or  by  the  Emperor  were  exempt  from  this 
rule,  and  were  valid  without  registration  up  to  any 
amount.tt  Lfeo  the  Philosopher  afterwards  altered  the  law, 
making  a  gift  over  five  hundred  solidi  valid  if  simply  in 
writing,  up  to  or  below  that  sum  if  attested  by  the  oral 
evidence  of  three  witnesses.!!  The  particular  form  of  gift 
known  as  donatio  propter  nuptias,  if  made  pursuant  to  a  doiale 
instrumentum,  must  have  been  registered,  and  this  might  be 


•  Cod,  xi.,  3.  t  Ann,  xiii.,  51.  X  Cod,  zi.,  2a,  z. 

§  An  exception  is  perhaps  to  be  found  in  the  ^hligaHones  alinuntaria^  or 
charges  on  municipalities  existing  from  Nerva  to  Diocletian  for  the  purpose  of 
providing  for  the  children  of  the  poor. 

II  Cod,  ym,i  18,  11;  Nov,  Ixxiii.,  i.  Whether  mortgages  were  registered 
in  the  census  seems  uncertain. 

%  Cod,  iv.,  66,  3. 

••  Cod,  viii.,  54,  34 ;  Nov.  xv.,  3. 

ff  Nov,  lii.  tt  L«>n.  ComU  1, 
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done  either  before  or  after  marriage.*  Adoption  might,  by 
a  constitution  of  Anastasius  and  a  later  one  of  Justinian, 
take  place  before  a  magistrate,  and  a  record  of  the  pro- 
ceedings was  registered.t  The  manumission  of  a  slave, 
where  the  act  took  place  in  a  church,  was  recorded  in  a 
public  document.^ 

During  the  Republic  there  was  a  quinquennial  census, 
in  which  all  citizens  were  enrolled  according  to  the 
amount  of  their  property,  both  moveable  and  immoveable. 
This  census  was  made  for  the  last  time  under  Decius  in 
251  and  was  formally  abolished  by  Constantine  in  313. 
After  the  abolition  of  the  old  Republican  census,  the 
provincial  census  introduced  by  Augustus  was  (in  the 
opinion  of  Buschke  and  others)  extended  to  the  whole 
Empire.  Whether  this  be  the  truth  or  not,  there  was  at 
any  rate  at  the  time  of  Justinian  a  census  as  an  adminis- 
trative basis  for  the  collection  of  the  revenue.  Both 
moveable  and  immoveable  proj)erty  seem  to  have  been 
registered.  Tributa  quave  prceUrea  pro  prcediis  ant  moventibus 
ian^r^^in^tfss^^/ are  the  wordsofQuintusMuciusSc8evola.§ 
The  registration  of  immoveable  property  is  mentioned  by 
Cicero.  Ij  It  is  as  to  the  latter  that  most  information  is 
to  be  found.  It  was  under  the  charge  of  censuales  or 
censitores,  responsible  for  its  accuracy,  and  it  was  registered 
by  the  formula  censualis  in  the  c^«swa/w /t6n,  possibly  (but 
probably  not)  kept  in  the  censuale  officium.^  The  land  was 
registered  according  to  its  metes  and  bounds  and  the  state 
o(  its  cultivation,**  its  value  being  proved  by  production  of 

•  Cod.  v.,  3,  20,  X. 

t  Inst  i.,  II,  12  ;  Cod,  viii.,  48,  11 ;  Cod.  viii.,  49, 5.  t  Cod.  i.,  13. 

§  Dig.  xxxiii.,  a,  32,  2,  where  movenHbus  is  taken  by  Marqtiardt  and  others 
as  equivalent  to  mobilibus. 

g  Magnum  agri  modum  censiri  {pro  Flaceo,  xxxii.,  80). 

%  The/ormula  censualis  ceased  under  Diocletian,  but  the  ansuales  were  still 
members  of  the  censuaU  officium. 

•*  Dig.  U  15.4  ;  Cod,  xi.,  57;  Nov.  xvii.,  8. 
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codices  or  accounts.*  Both  public  and  private  lands  were 
so  registered.  The  unit  of  registration  was  the  caput  or 
capitaiio,  on  which  the  tributum  and  other  charges  were 
based.  Registration  was  a  condition  precedent  to  the 
alienation  of  immoveable  property.t  The  evidence  of  the 
census  was  preferred  to  that  of  witnesses.! 

Registration  of  persons  was  either  on  the  census  or  not. 
While  the  old  form  of  census  existed,  a  slave  or  a  filius- 
familias  might  be  manumitted  by  enrolment  on  it.  But 
with  the  falling  into  desuetude  of  the  census,  such  a  form 
of  manumission  became  obsolete.  Under  the  Empire  the 
principal  case  of  registration  of  persons  was  the  compulsory 
registration  in  the  Augustan  census.  In  this  census  the 
name  of  the  owner  of  land  and  his  age  were  bound  to 
appear,^  as  well  as  the  names  and  character  and  extent  of 
the  holdings  of  certain  of  its  non-free  tenants,  colonic 
inquiliniy  casarii.  The  nature  and  extent  of  this  registration 
is  a  question  which  is  treated  at  great  length  by  Marquardt 
and  De  Coulanges,  and  is  too  large  for  adequate  treatment 
in  this  place.  Those  who  were  registered  were  registered 
inpublicis  libri$,\\  that  is,  in  the  censuaUs  libri  or  polyptycha,^ 
and  were  thence  called  censiti^^  or  adscriptiiu.ff  The 
privileges  of  a  soldier  required  in  certain  cases  to  be 
proved  by  the  insertion  of  his  name  in  the  roll  of  the  cohort 
or  legion,  J  J  or  by  a  certificate  of  some  one  acting  on  behalf 

•  Cod.  xi.,  55.  t  Cod.  iv.,  47,  a. 

t  Dig,  xxii.,  3,  10.  See  on  this  part  of  the  subject  M.  Cornil's  Etude  sur  la 
PubliciU  de  la  Propriit€  dans  le  Droit  Romain,    Brussels,  1890. 

§  Dig.  1.,  15,  3.  II  Cod.  XI.,  47.  9. 

T  This  word  is  used  in  the  Theodosian  Code,  and  afterwards  frequently 
occurs  in  the  Polyptyques  of  early  French  and  German  Law. 

•^  The  proprietor  is  called  censitus  in  one  text,  Cod.  Theod.  xiii.,  10, 5. 

ft  The  adscriptitii  may  or  may  not  have  been  the  same  as  censiti.  But 
the  reason  of  the  names  seems  the  same.  They  were  regarded  as  part  of  the 
property  entered  on  the  census,  Cod.  xi.,  47,  22. 

Xt  Cod.  xii.,  58,  4. 


Digitized  by  VjOOQIC 


THE   FUNCTION  OF  EVIDENCE   IN   ROMAN   LAW.  87 

of  one  of  the  scrinia.*  In  the  Theodosian  Code  appears  a 
constitution  of  Diocletian  for  the  registration  of  artificers.t 
This  is  not  repeated  by  Justinian.  The  names,  ages,  and 
nationalities  of  slaves  were  registered  in  the  censuales  libri,X 
but  this  was  probably  rather  as  part  of  the  property  of  their 
masters  than  as  part  of  the  population  of  the  Empire.^  It 
does  not  appear  certain  whether  there  was  any  official 
registration  of  births,  marriages,  and  deaths.  The  nuptiales 
tabula f  or  written  record  of  the  marriage,  were  not  essential 
to  its  validity.  Where  they  existed,  they  were  destroyed 
on  dissolution  of  the  marriage.  ||  A  divorce  seems  to  have 
been  registered. 

In  the  provinces  the  principal  officer  for  registration 
seems  to  have  been  the  atrator^  or  logista,**  but  in  some 
there  were  special  officers  who  had  powers  in  such  matters, 
e.g.,  the  juridicus  at  Alexandria.  The  defensores  civitatis 
bad,  as  has  been  already  stated,  limited  jurisdiction  over 
registration  of  wills  and  gifts.tt  The  difference  between 
them  and  the  curatores  seems  to  be  that  the  former  were 
confined  to  private  documents,  the  latter  had  the  charge 
of  public  documents,  especially  those  of  a  political  nature, 
such  as  the  register  of  the  council  {lectio  $enat4s)XX  and  its 
entry  on  the  album decurionum.^^  The  i««mt;m  are  recognised 
as  local  registrars  by  both  the  Ux  Ursonensis  and  the  lex 
Malacitana.  Provincial  administration  in  the  Roman 
Empire  is  a  matter  so  full  of  difficulty  that  anything  said 
on  the  subject  cannot  be  regarded  as  certain. 

James  Williams. 

•  Cod.  xii.,  60,  10.  t  Cod,  Thiod.  xvi,  a,  151. 

t  Dig.  1.,  15,  4,  5  ;  Cod.  viii.,  53,  7. 

§  They  formed  a  part  of  the  instrumentum  fundi ,  Dig.  xxxiii.,  7,  12,  4. 
II  Tac.  Ann.  xi.,  30.  f  Cod.  i.,  54,  3. 

••  Cod.  i.,  57.  tt  Nov.  XV.,  3. 

X%  A  survival  of  the  UcHo  senatds  and  ncognitio  iquitum  at  Rome  during  the 
Republic. 
S{  See  the  Ux  Julia  Municipalise  cited  in  Bruns  and  in  i  Marquardt,  223. 
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v.— CURRENT  NOTES  ON  INTERNATIONAL 

LAW. 

Public  International   Law. 

Qoyernments  d^  Facto  and  de  yun. 

A  very  interesting  case  upon  this  question  arose 
recently  in  connection  with  the  Chilian  Revolution  which 
attracted  so  much  attention  two  or  three  years  ago. 
The  facts  were  briefly  these  :  President  Balmaceda,  in 
May,  1891,  when  the  Civil  War  was  at  its  height,  induced  the 
Chilian  Cortes  to  pass  a  decree  authorising  him  to  use  and 
dispose  of  a  large  quantity  of  silver  bars  deposited  at  the 
Chilian  Mint.  A  few  days  later  the  Cortes  passed  a  further 
Law  authorising  and  ratifying  all  the  President's  acts.  The 
Provisional  Government,  instituted  by  the  party  opposed  to 
Balmaceda,  upon  hearing  of  this,  issued  a  decree  declaring 
that  the  silver  was  deposited  as  a  guarantee  for  the  note  issue 
of  the  State,  and  was  therefore  outside  the  sphere  of  all 
commercial  movement,  and  that  all  negotiations  which  might 
be  entered  into  in  respect  thereof  would  be  null  and  void. 
Notwithstanding  this  counterblast,  Balmaceda  negotiated 
for  and  procured  a  loan  from  the  London  and  River 
Plate  Bank  upon  the  security  of  the  bars  of  silver,  which  were 
shipped  to  Monte  Video  and  ultimately  to  the  head  office  of 
the  Bank  in  London.  Shortly  afterwards,  on  28th  August, 
1891,  the  supporters  of  Balmaceda  were  finally  routed  in 
the  battle  of  Placilla;  the  President  abdicated,  and  the 
Provisional  Government  took  up  its  position  in  the  capital 
as  the  sole  governing  body  in  Chili.  Previously  to  this,  on 
17th  August,  the  representative  of  the  Provisional  Govern- 
ment had  notified  the  Bank  at  Monte  Video  not  to  part  with 
the  silver,  but  on  the  21st  August  the  silver  was  shipped  to 
London,  as  already  mentioned.    The  new  Government  of 
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Chili  commenced  proceedings  against  the  Bank  to  restrain 
them  from  dealing  with  the  silver.  The  action  came  before 
the  Court  of  Appeal  last  August  (see  The  Republic  of  Chili  v. 
The  London  and  River  Plate  Bank,  10  Times  L.R.,  p.  658), 
when  the  Court  dismissed  the  appeal  and  gave  judgment 
for  the  defendants.  It  was  pointed  out  in  the  Judgment 
that  at  the  time  of  the  contract  with  the  Bank,  Balmaceda's 
Government  was  the  de  facto  sovereign  power ;  and  that 
even  after  his  resignation,  the  President  was  for  a  time 
recognised  by  the  English  Government,  and  that  the  new 
Government,  when  it  acquired  the  de  facto  status  on  or 
about  the  29th  August,  1891,  remained  bound  by  all  the 
obligations  entered  into  by  its  predecessor. 

This  case  is  really  very  similar  to  that  of  The  Republic  of 
Peru  V.  Dreyfus  Brothers,  which, -with  the  authorities  upon  the 
subject  was  discussed  by  us  at  some  length  in  a  former 
issue  {Laxp  Magazine  and  Review,  No.  CCLXXL,  for 
February,  1889,  pp.  142,  seqq,.  Art.,  Some  Recent  Incidents 
in  International  Law). 

*  *  * 

Private  International  Law. 

Foreign  Wills. 

The  nature  of  an   English   gjant   of  administration   in 

respect  of  English  property  to  the  personal  representative 

of  a  domiciled  foreigner,  was  considered  in  the  recent  case 

of  In  the  goods  of  Brieseman,  6  Rep.  28,  and  L.R.    [1894] 

2  Q-B.  260.     In  this  case   a  domiciled  German  testator 

specially    appointed   persons  in    England   to    realise  his 

English  estate  and  transmit  the  proceeds  to  the  German 

executors.    The  Court,  however,  on  the  authority  of  In  the 

goods  of  Earl,  L.R.  i  P.  450,  declined  to  grant  probate  to 

these  persons  as  executors  according  to  the  tenor  of  the 

will,  but  made  a  grant  to  them  under  sect.  73  of  the  Court 

of  Probate  Act,  1857,  to  administer  the  estate  in  England 
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for  the  use  and  benefit  of  the  testamentary  executors.  The 
President  of  the  Probate  Division  expressed  the  general 
principle  applicable  to  such  cases,  in  the  following  words : — 
"  Regard  should  be  had  to  the  Law  of  the  domicile  in  order 
"  to  determine  what  power  or  authority  has  been  vested  in 
"  anyone  with  regard  to  dealing  with  the  estate,  and  then 
''  to  give  such  a  grant  to  such  person  as  will  enable  him  to 
*'  perform  in  this  country  the  duties  imposed  on  him." 

*    *   * 

Lex  Looi  Contraotds. 

The  case  of  Hamlyn  &  Co.  v.  Talisker  Distillery^  discussed 
in  our  last  issue,  is  now  fully  reported  in  the  Law  Reports 
[1894]  App.  Cas.,  p.  202. 

John  M.  Gover. 


(luarterljr    ^atts. 

The  New  System  of  Local  Government. 

While  it  is  too  early  yet  for  us  to  be  able  to  say  much  on 
this  subject,  the  imminence  of  the  first  elections  under 
the  Local  Government  Act,  1894  (Parish  and  District 
Councils),  at  least  renders  the  subject  of  Local  Government 
a  most  fitting  one  for  the  first  of  the  new  series  of  Acts  of 
practical  utility  commenced  by  Messrs.  Lely  and  Craies 
{The  Annotated  Acts^  with  Introduction,  Notes,  and  Index.  By 
J.  M.  Lely,  and  W.  F.  Craies,  Esqrs.,  Barristers-at-Law. 
Sweet  and  Maxwell;  Stevens  and  Sons),  as  Editors,  whose 
good  work  in  various  departments  of  Legal  Literature  has 
frequently  been  brought  to  the  notice  of  readers  of  this 
Review. 

The  ability  of  the  Editors  of  the  series  now  before  us  is 
too  well  known  to  need  comment  at  our  hands.    That  their 


Digitized  by  VjOOQIC 


QUARTERLY   NOTES.  QI 

work  will  in  no  way  be  guided  by  the  mere  notoriety 
attaching  to  a  particular  measure  is  shewn,  if  it  were 
necessary  for  such  well-tried  Editors  to  shew  it,  by  the 
second  Act  in  their  series  being  the  Sale  of  Goods  Act, 
1893,  a  measure  which,  though  valuable,  as  Messrs.  Lely 
and  Craies  point  out,  from  the  point  of  view  of  Codification, 
cannot  be  said  to  have  excited  any  general  stir  such  as 
that  which  from  first  to  last  surrounded  the  Legislation  on 
Local  Government. 

What  should  be  the  true  principles  for  such  a  Revolution 
as  will,  ex  hypothesis  be  effected  by  the  Local  Government 
Act,  is  a  point  which  it  would  be  interesting  to  discuss  as  a 
problem  in  Administrative  Law,  but  such  a  question 
scarcely  fell  within  the  purview  of  the  annotations  supplied 
by  the  scheme  of  Messrs.  Lely  and  Craies.  They  have 
only  to  deal  with  the  Law  as  they  find  it,  and  to  state,  in 
the  necessary  absence  as  yet  of  cases  on  its  interpretation, 
what  view  they  may  take  of  any  points  that  strike  them  as 
likely  to  give  rise  to  doubt. 

We  feel  more  free  to  discuss  the  general  question  from 
the  point  of  view  of  a  Review  of  Jurisprudence,  and  we 
shall  probably  recur  to  it  from  time  to  time,  as  cases  may 
arise  which  throw  a  light  upon  the  working  of  the  new 
Legislation,  but  in  any  such  criticism  we  shall  be  very  glad 
of  the  assistance  which  we  are  sure  to  derive  from  the  work 
of  Messrs.  Lely  and  Craies.  We  are,  of  course,  aware  that 
it  is  claimed  for  the  new  system  that  it  presents  us  with  an 
entire  scheme  of  National  Local  Government,  such  as  was 
called  for  by  the  well-known  characteristic  of  the  Anglo- 
Saxon  race,  the  love  of  self-government. 

By  means  of  a  graduated  scale  of  County  Councils, 
District  Councils,  and  Parish  Councils,  it  is  claimed  that 
the  race  whose  aptitude  for  self-government  is  so  marked 
will  now,  at  last,  have  a  chance  to  shew  that  exceeding 
aptitude  to  its  full. 
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As  far  as  the  action  of  County  Councils  enables  us  to 
take  the  measure  of  the  wisdom  displayed  in  these  wheels 
within  wheels  of  self-government,  we  are  not  profoundly 
impressed  with  a  sense  of  the  value  of  the  new  creation, 
and  we  are  doubtful  whether  the  additional  bodies  now 
coming  into  being  will  greatly  modify  our  present  views. 
What  we  do  kijow  is,  that  all  these  new  bodies  quickly 
become  borrowing  and  spending  bodies,  and  that  the  general 
indebtedness  must  be  increased  by  each  separate  creation. 
Whether  this  is  a  benefit  or  not,  may  be  a  question. 

Whereas  it  had  at  first  been  urged  that  Party  politics 
would  be  absent  from  the  new  forms  of  Local  Government, 
it  is  now  conceded  on  both  sides  that  Political  partisanship 
must  and  will  enter  into  them.  Regarding  this  as  in  itself 
an  evil,  we  are  not  thereby  prepossessed  in  favour  of  the 
new  system,  and  on  the  whole,  whether  we  take  the  area  of 
operations  of  the  late  Metropolitan  Board  of  Works,  or  of 
the  existing  Vestries,  occupied  or  overlapped  by  the  new 
creations,  we  do  not  see  much  difference  importing  any 
gain  to  the  nation  at  large  in  the  possible  slight  difference 
between  the  mumpsimus  of  the  old  bodies  and  the  sumpsimus 
of  the  new  bodies  so  loudly  vaunted  as  our  perfected  system 
of  Local  Government. 

The  subject  of  which  Messrs.  Lely  and  Craies  treat  in  their 
opening  part  of  Annotated  Acts,  has  also  attracted  the 
notice  of  the  learned  Professor  of  Law  in  one  of  our  modern 
University  Colleges,  that  of  Liverpool  (An  Outline  of  English 
Local  Government  By  Edward  Jenks,  M.A.,  Fellow  of 
King's  College,  Cambridge,  Barrister-at-Law,  Professor  of 
Law,  University  College,  Liverpool.  Methuen  &  Co.), 
which  in  its  earlier  days  had  the  advantage  of  another  able 
Teacher  of  Law  in  the  person  of  our  old  contributor, 
Professor  Maitland.  The  present  incumbent  of  the  Law 
Chair  at  Liverpool  has  done  well  in  drawing  the 
attention  of  his  readers,  who  will  mainly,  perhaps>  be  the 
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general  public,  to  the  perplexing  way  in  which  it  has 
pleased  our  Legislators  to  g^ve  the  same  name  to  extremely 
different  Institutions,  or  at  least  to  very  varied  develop- 
ments of  the  same  Institution  or  group  of  Institutions. 
This,  as  Professor  Jenks  plainly  points  out,  is  a  "  horrible  " 
practice,  which  leads  with  **  almost  deadly  certainty  to  the 
confusion  of  the  institutions  thus  similarly  named." 
Parish,  County,  Hundred,  salient  features  to  this  day  of 
English  Local  Government,  survivals  as  they  are  of  days 
when  the  Folk  moot  met  on  a  hill-side  or  under  a  tree,  are 
even  from  the  very  fact  of  being  such  survivals  pitfalls  for 
the  average  Englishman  of  the  Nineteenth  Century,  in  his 
study  of  the  new  system  by  which  he  is  to  be  helped,  it  is 
supposed,  to  tread  the  well-worn  paths  of  Self-Government. 
It  is  impossible  for  us,  at  this  moment,  to  do  more  than 
draw  the  attention  of  our  readers  to  the  handy  little 
volume  by  Professor  Jenks,  to  the  subject  of  which  we  shall 
hope  to  devote  space  on  future  occasions,  as  the  working  of 
the  new  system  shall  be  gradually  developed  in  our  midst. 

*** 

International  Arbitration. 

This  subject,  which  is  much  to  the  fore  in  the  present 
day,  has  lately  attracted  the  attention  of  the  able  Professor 
of  International  Law  in  the  Royal  University  of  Pisa, 
Marchese  Alessandro  Corsi,  who  has  devoted  to  it  a  Treatise 
of  upwards  of  three  hundred  pages  {Arbitraii  InUmazionali. 
Note  di  Critica  DoUrinaU.  Pisa.  Enrico  Spoerri,  Libraio. 
1894),  upon  which  he  has  invited  the  judgment  alike  of  the 
Institute  of  International  Law  and  of  the  Association  for 
the  Reform  and  Codification  of  the  Law  of  Nations. 
Whether  the  Institute  has  as  yet  taken  any  action  in  the 
matter,  we  do  not  know,  but  the  last  Conference  of  the 
Association,  held  at  the  Guildhall  of  the  City  of  London, 
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in  1893,  on  submission  to  it  of  advanced  sheets  of  Professor 
Corsi's  volume,   appointed    an    International    Committee, 
which  has  held  several  sittings  in  London,  and  has  also 
placed  itself  in  communication  with  its  Foreign  members. 
The  result,  down  to  our  latest  information,  has  been  the 
preparation  of  a  Draft  Outline  Treaty  of  Arbitration,  by 
Mr.  M.  H.  Box, — whose  practical  acquaintance  with  the 
details  requisite  for  such  an  instrument  is  closely  bound  up 
with   the  latest  instance,  and  that  not  one  of  the  least 
famous,  in  which  International  Arbitration  has  been  brought 
into  request, — and  of  a   translation   of  Professor  Corsi's 
suggested  Rules  for  the  constitution  of  an  International 
Court  of  Arbitration,  which  have  been  proposed  for  the 
consideration    of  the   Institute  and   Association,   and    of 
the  Jurists  and  Statesmen  who  are  required  to  deal  with 
the    subject-matter    of    International    Arbitration.      The 
draft   Rules  for  the   constitution   of  the   proposed   Court 
are  eleven  in  number,  and  they  are  substantially  the  con- 
centrated essence  of  the  first  fifty  pages  of  the  volume 
which  Professor  Corsi  has  had  the  courtesy  to  send  us.  When 
the  translation  of  these  Rules  shall  have  been  circulated  by 
the   Committee   of  the  Association   for  the   Reform  and 
Codification  of  the  Law  of  Nations,  we  shall  hope  to  print 
it  in  the  pages  of  this  Review ^  in  which  we  also  hope  that 
we  may  be  able  to  give  our  readers  the  opportunity  of  more 
fully  acquainting  *  themselves  with  the  views  advanced  by 
Professor  Corsi,  which,  on  some  important  points,  differ  not 
inconsiderably  from  those  ordinarily  received.     Space  and 
time  will   not   admit   of  our  doing  more  at  the  present 
moment  than  may  be  sufficient  to  draw  the  attention  of 
our  readers  to  the  interesting  work  in  which  the  learned 
countryman   of  Gentili   and   Mancini  formulates  his  con- 
clusions on  a  question  which  he  insists  upon  treating  as  at 
once  a  practical  question  of  the  day,  and  a  difficult  problem 
in  the  scientific  development  of  the  Law  of  Nations,  but 
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one  which,  whether  as  a  scientific  or  as  a  practical  question, 
urgently  calls  for  the  best  solution  which  can  be  given  to  it 
by  the  united  efforts  of  Jurists  in  all  lands,  as  men  of  good 
will  towards  Peace. 


^tbxtixiB. 


CkapUrs  on  the  Principles  of  International  Law.  By  John 
Westlake,  LL.D.,  Q.C.,  Whewell  Professor  of  International 
Law  in  the  University  of  Cambridge.  Cambridge :  University 
Press.     1894. 

Whatever  Statesmen  of  a  somewhat  satirical  turn  of  mind 
may  say  to  the  contrary,  either  there  is  such  a  thing  as  Inter- 
national Law,  or  something  is  in  existence  bearing  such  a  strong 
likeness  to  it  that  the  ancient  English  Universities  are  fairly 
justified  in  numbering  among  their  Professors  the  incumbents 
of  their  respective  Chairs  of  International  Law. 

Professor  Westlake,  it  was  evident  from  the  publication  of 
his  standard  Treatise  on  Private  International  Law,  had  no  doubts 
upon  the  existence  of  the  subject  of  his  work,  and  the  fact  is 
even  more  patent,  if  it  were  necessary,  from  his  present  volume. 
That  the  late  Right  Hon.  Mountague  Bernard  had  no  doubt  as 
to  the  existence  of  a  Law  of  Nations,  none  of  those  who  had 
the  privilege  of  hearing  his  prelections  could  possibly  have 
failed  to  realise,  and  it  always  appeared  to  us  a  very  significant 
fact  that  it  should  have  been  the  Chichele  Professor  of  Inter- 
national Law  and  Diplomacy  to  whom  the  University  of  Oxford 
was  indebted  for  initiating  the  public  scientific  teaching  of 
General  Jurisprudence,  in  a  course  of  Lectures  spontaneously 
offered  to  Graduate  and  Undergraduate  members  by  Mr. 
Bernard,  entirely  outside  the  technical  requirements  of  his  Chair. 
It  must  have  been  evident  to  the  entire  University  that  the  then 
Professor  of  International  Law  considered  his  subject  to  be  a 
branch  of  General  Jurisprudence,  and  we  believe  that  by  this 
his  action  he  did  more  than  even  by  his  strictly  Professorial 
Lectures  to  bring  home  to  the  minds  alike  of  the  Masters  and 
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Scholars  of  his  Alma  Mater  that  International  Law  is  a  branch 
of  the  general  Science  of  Law. 

We  welcome  Professor  Westlake's  new  volume  as  a  fresh 
assertion  of  this  truth,  on  behalf  of  the  University  of  Cambridge, 
and  a  fresh  proof  that  the  sister  Universities  are  advancing  on 
similar  lines  of  Legal  Thought  in  the  matter  of  the  Law  of 
Nations. 

In  form,  Professor  Westlake's  new  work  takes  a  shape  which, 
under  the  title  of  '*  Chapters,"  appears  to  the  learned  Professor 
to  imply  a  closer  sequence  than  would,  in  his  opinion,  have  been 
connoted  by  the  title,  "  Essays."  We  are  not  ourselves 
persuaded  that  it  would  have  made  any  particular  difference  to 
our  apprehension  of  his  general  mode  of  treatment  if  the 
learned  author  had  adopted  a  different  title  from  that  of 
*'  Chapters,'*  but  we  are  glad  of  his  book  under  any  title,  though 
we  can  scarcely  at  the  present  moment  do  more  than  skirt  the 
fringe  of  his  subject. 

There  are  necessarily  several  points  at  which  Professor 
Westlake  touches  the  themes  which  were  lately  discussed  by 
Mr.  W.  E.  Hall,  in  his  interesting  volume  on  the  Foreign 
yurisdiction  of  the  British  Croum,  recently  noticed  in  this  Review. 
This  was,  of  course,  unavoidable,  and  it  is  indeed  most  desirable 
that  such  difficult  problems  should  be  as  widely  as  possible 
discussed  among  Jurists.  What  is  the  nature  of  Protectorates, 
in  Civilised  and  Semi-Civilised  or  Uncivilised  countries 
respectively  ?  What  is  the  nature  and  what  the  foundation  of 
the  Jurisdiction  exercised  in  such  cases  ?  These  and  other  such 
questions  must  force  themselves  before  us  in  dajrs  when 
Protectorates  and  Spheres  of  Influence  are  daily  more  and 
more  acting  and  re-acting  upon  Civilised  and  Semi-Civilised  or 
Uncivilised  man. 

It  appears  to  us,  if  we  rightly  apprehend  his  language,  that 
Prof.  Westlake  attributes,  or  is  disposed  to  attribute,  too  small 
a  share  to  the  natives  in  the  foundation  of  a  title  to  land 
occupied  by  Semi-Civilised  or  Uncivilised  races.  It  must,  of 
course,  be  granted  that  it  is  often  difficult  to  ascertain  precisely 
what  is  the  conception  of  the  ownership  of  land  by  such  races, 
and  also  the  precise  depositary,  if  any,  of  the  power  to  cede 
their  land  and  vest  a  title  in  the  immigrant  and  all-absorbing 
Civilised  man.  But,  having  necessarily  conceded  this,  we  have 
not  thereby  conceded  what  seems  to  be  the  practical  outcome 
of  Prof.  Westlake's  views,  that  the  races  of  less  civilisation  have 
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DO  rights  at  all  in  their  land.  We  do  not,  indeed,  see  that  Prof. 
Westlake  says  in  so  many  words  that  such  lands  are  res  nullius, 
bnt  his  doctrine  seems  to  come  to  something  which  it  is  difficult 
to  distinguish  from  that  view. 

"  The  term  Protectorates,"  as  Sir  Travers  Twiss  has 
remarked  in  our  own  pages  {Law  Magazine  and  Review, 
No.  CCL.,  for  November,  1883,  Art.  An  International  Protectorate 
of  the  Congo  River),  '*  is  a  term  of  very  varied  import,"  and  the 
more  we  see  of  Protectorates  in  different  parts  of  the  world,  the 
more  we  are  persuaded  of  the  truth  of  this  statement.  Whether 
in  Corea,  Tonquin,  Tunis,  or  Madagascar,  Protectorates  seem 
likely  to  give  no  small  amount  of  anxiety  to  the  Protecting 
Power.  We  shall  hope  to  devote  fuller  space  to  the  discussion 
of  these  and  other  interesting  points  in  Prof.  Westlake's  volume 
in  a  future  issue  of  this  Review. 


Education.  A  Manual  of  Practical  Law.  By  Jambs  Williams, 
B.C.L.     A.  &  C.  Black.     1892. 

A  book  on  Education  Law  is  always  a  timely  addition  to 
Legal  literature,  and  Mr.  Williams  is  even  more  to  the  fore  at 
the  present  moment  in  the  matter  of  the  keen  interest  excited  by 
his  subject  than  he  was  at  the  actual  time  of  the  issue  of  his 
handy  volume. 

We  are  far  now  from  the  days  when  the  Licence  of  the 
Ordinary  was  required  for  the  exercise  of  the  Scholastic  pro- 
fession, but  we  are  in  presence  of  demands,  often  repeated  of 
late  years,  for  a  registration  of  all  teachers.  Whether  such 
registration  would  work  miracles  in  the  way  of  keeping  out  the 
teacher  of  small  knowledge  and  less  ability,  may  be  doubted, 
though  we  presume  that  such  is  the  idea  of  its  promoters.  Mr. 
Williams  naturally  begins  with  the  Universities,  as  the  greatest 
and  most  ancient  Educational  centres  of  our  country.  It  is 
somewhat  of  an  irony  which  compels  him  to  say  that  the  earliest 
Statute  of  the  Realm  dealing  with  these  dignified  bodies,  is 
that  of  Hen.  V.,  cap.  8,  which  forbade  the  scholars  to  hunt  by 
night.  The  repeal  of  this  Statute  in  1863  would  seem  to  leave 
the  practice  open  to  scholars  of  a  sporting  turn.  But  there  are 
still  Proctors,  and  the  apparent  freedom  to  don  "pink"  may 
be  more  apparent  than  real. 

What  constitutes  a  University  is  a  question  involving  research 
into  the  mediaeval  history  cf  Europe,  and  it  is  a  question  upon 

7 


Digitized  by  VjOOQIC 


gS  REVIEWS. 

which  volumes  have  been  written.  It  is  pretty  clear,  however, 
that  in  their  inception  they  were  schools,  often  Monastic  in 
origin,  which,  Topsy-like,  **  growed '*  in  some  place  where  the 
elements  of  a  teaching  body  existed  in  the  persons  of  clerks  or 
monks  who  were  fit  to  assume  the  position  of  Magistri.  After 
the  scholares  who  resorted  to  such  a  seat  of  learning  had  become 
fairly  numerous,  the  Pope  or  the  Emperor,  or  in  England  the 
King,  stepped  in  and  took  the  rising  institution  under  his 
sacred  or  august  protection,  and  it  blossomed  into  a  University, 
though  the  term  Univefsitas  in  Roman  Law,  of  course,  meant 
something  very  different.  The  notion  of  a  University  seems  to 
be  subjected  to  considerable  distortion  at  the  present  day, 
when  a  simple  course  of  Lectures  by  persons  who  happen 
to  be  members  of  a  University,  is  dignified  with  the  utterly 
inapplicable  title  of  **  University  Extension." 

In  treating  of  Grammar  Schools,  we  note  that  Mr.  Williams 
incidentally  throws  some  light  on  the  Floruit  of  an  early  master 
of  Tunbridge  School,  John  Stockwood,  who  described  himself 
as  Schola  Tunhridgiensis  olim  ludimagister^  in  1597,  on  the  title-page 
of  his  Progymnasma  Scholasticum,  In  the  Register  of  Tonbridge  School, 
1820-93  (London  :  Bentley.  1893),  by  Mr.  Hughes- Hughes,  we 
find  Stockwood  placed  third  in  the  List  of  Head  Masters  as 
having  held  office  from  1574  to  1586,  and  it  is  said  of  him  that 
he  wrote  several  educational  works,  which  had  a  great  reputation 
iij  their  day.  It  would  seem  from  Mr.  Williams's  citation  that 
he  must  have  resigned  and  survived  his  resignation  some  years. 

Grammar  Schools  would  form  an  interesting  subject  for  a 
separate  treatise  in  the  history  of  Education  in  England,  but 
Board  Schools  absorb  the  largest  share  of  public  interest  in 
these  days,  more  particularly  in  the  London  of  **  Diggleites " 
and  "  Ant i- Diggleites,**  and  the  quiet  seats  of  Education 
hidden  away  in  remote  parts  of  England,  such  as  Sedbergh  or 
St.  Bees,  are  almost  forgotten  in  the  heat  of  living  controversies. 

The  all-embracing  network  of  elementary  education  under 
recent  Legislation  extends  to  canal  boats.  We  should  think 
that  the  annual  Reports  submitted  to  Parliament  on  the  manner 
in  which  the  Elementary  Education  Acts  are  enforced  in  this 
watery  department  of  the  subject  might  afford  some  curious 
matter  for  a  future  edition  of  Mr.  Williams's  book.  The  question 
what  is  a  nuisance  is  one  often  brought  before  magistrates,  and 
sometimes  even  before  the  Superior  Courts.  We  should  think 
that  some  years  may  yet  elapse  before  a  case  comes  up  stronger 
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than  Kemp  v.  Sober  (i  Simons*  Rep.,  N.S.,  517).  in  which  the  late 
Lord  Cranworth,  in  1857,  held  that  **  twenty  young  ladies 
practising  upon  musical  instruments  **  constituted  a  nuisance. 
Mr.  Williams  cites  American  cases  in  pari  materid,  on  various 
branches  of  his  subject.  There  are  many  points  still  doubtful 
in  this  country,  for  they  await  the  courageous  litigant,  and  on 
any  of  these  the  view  taken  by  the  American  Courts  would  no 
doubt  be  carefully  considered  by  Her  Majesty's  Jiidges. 


Adulteration  {Agricultural  Fertilisers  and  Feeding  Stuffs).  By 
Francis  H.  Cripps-Day,  M. A.,  Barrister-at-Law.  Stevens  and 
Sons,  Lim.     1894. 

We  have  here,  from  the  pen  of  one  of  our  valued  contributors, 
a  useful  manual  of  Agricultural  Law,  written  with  the  view  of 
bringing  the  provisions  of  the  Fertilisers  and  Feeding  Stuffs 
Act,  1893,  within  the  range  of  the  apprehension  alike  of  the 
Farmer,  the  Merchant,  and  the  practising  Lawyer.  An  Act,  in 
many  respects  so  highly  technical  in  its  character,  requires  for 
its  intelligent  apprehension  by  the  various  classes  of  the  com- 
munity mainly  concerned  wiih  it,  a  knowledge  of  various 
branches  of  science  not  commonly  united  in  one  and  the  same 
person.  A  man  may  be  a  good  farmer  without  readily  under- 
standing many  of  the  provisions  of  the  present  Act,  and  the 
same  may  be  said  of  the  tradesman  and  lawyer,  either  of  whom 
may  find  himself  confronted  with  requirements  couched  in  a 
language  not  familiar  to  him. 

Mr.  Cripps-Day  has  approached  his  subject  alike  from  its 
agricultural,  mercantile,  scientific,  and  legal  aspects,  while 
modestly  disclaiming  any  pretence  to  bringing  out  a  complete 
manual  for  any  of  those  aspects.  It  is  obvious,  however, 
that  he  has  studied  each  of  these  sides  of  his  subject  with 
care,  and  we  think  there  is  considerable  evidence  of  his 
mastery  of  ihe  situation  on  the  A :;ricultural  and  Scientific  sides, 
to  an  extent  not  common  in  the  Legal  Profession.  This  is  a 
matter  for  congratulation  to  his  readers,  as  some  of  the  points 
involved  require  almost  microscopic  watching,  considering  that 
*•  the  custom  of  the  trade  differentiates  between  different  kinds 
of  the  same  seed,'*  and  therefore  **  one  trade  name  may  permit  of 
a  larger  percentage  of  impurity  than  another."  In  connection 
with  this   questioui  Mr.  Ciipps-Day   gives  us   (p.  25)  a   sort 
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of  genealogical  table  of  Linseed,  shewing  its  divisions  into 
American,  Calcutta,  Eg3rptian,  and  East  Indian,  and  the  further 
sub-division  of  American  into  Ex  docks,  London  made,  and 
Thin  Oblong,  and  of  Calcutta  into  Ex  docks,  and  London  made 
Ex  mill.  The  new  Legislation  presents  a  good  many  traps  for 
the  unwary,  in  connection  with  the  meaning  to  be  attached  to 
its  language,  for  some  of  which  our  author  resorts  to  the  Foods 
and  Drugs  Acts,  1875  and  1879,  as  throwing  light  upon  them, 
although,  as  in  the  case  of  what  may  be  held  to  be  **  to  the 
prejudice  '*  of  the  purchaser,  much  has  yet  to  be  submitted  in 
the  form  of  a  query  whether,  under  the  given  circumstances, 
the  purchaser  is  likely  to  be  held  to  be  prejudiced. 

We  note  with  pleasure  that  Mr.  Cripps-Day  has  largely 
availed  himself  of  Foreign  sources  of  information  both  as  to 
the  Legal  and  Scientific  aspects  of  his  subject.  Thus  he  cites 
the  contention  of  a  distinguished  French  Jurist,  M.  Gain,  on  a 
point  upon  which  he  himself  scarcely  goes  so  far,  but  he  tells 
us  in  a  note,  in  loco,  p.  64,  that  M.  Gain's  view  of  the  French 
Law  of  1888  as  to  the  use  of  the  word  "  guano  "  being  excluded 
except  as  applied  to  a  pure  natural  guano,  was  sustained  in  an 
action  in  Paris,  loth  January,  1889,  though  he  omits  to 
mention  the  Court  which  so  decided,  an  omission  which  he  vrid, 
we  hope,  rectify  in  a  future  edition,  as  it  would  be  instructive  to 
know  the  nature  of  the  Tribunal.  Besides  M.  Gain's  Manuel 
Juridique  de  VAchcteur  ct  du  Marchand  d^Engrais  et  d' Amendements 
(Paris.  Libr.  Marescq  aln6.  1889),  Mr.  Cripps-Day  not  unfre- 
quently  cites  various  works  of  M.  D6herain,  and  Papers  by  the 
same  able  author  in  the  Revue  des  Deux  Mondes,  and  other 
authoritative  periodicals.  His  list  of  Specialists  laid  under 
contribution  is  wide  and  varied,  both  as  to  English  and  Foreign 
writers,  and  includes  Darwin,  Pasteur,  Liebig,  Fresenius,  and 
other  names  in  the  front  rank  of  Science,  besides  the  publica- 
tions of  the  Royal  Society  of  Agriculture  and  the  Board  of 
Agriculture.  Apatt  from  thus  picking  the  brains,  so  to  speak, 
of  the  learned  in  many  lands,  Mr.  Cripps-Day  also  gives  us  the 
latest  Legislation  on  his  subject  in  France,  Belgium,  Germany, 
and  in  those  States  of  the  United  States  of  America  which  have 
taken  it  in  hand,  thus  making  his  manual  in  reality  a  con- 
tribution to  Comparative  Legislation  in  this  branch  of  Agri- 
cultural Law. 
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I.— INDIA,    AS  IT   IS,  AND   AS   IT   MIGHT  BE. 

TF  the  Mango  Tree  scare  in  Bebar,  and  the  discussion  to 
-*-  which  it  gave  rise  in  the  Press,  has  done  no  other  good, 
I  hope  it  has  at  least  convinced  the  British  public,  that  the 
relations  between  the  Indian  Government  and  the  Indian 
people  are  by  no  means  what  they  ought  to  be,  and  that 
there  undoubtedly  prevails  in  our  Eastern  Empire  a  very 
serious  amount  of  discontent  and  disaffection,  which  no 
Government,  however  well  satisfied  with  itself  and  its 
policy,  can  safely  afford  to  disregard. 

And  the  causes  of  this  disaffection,  to  those  who  are 
honest  enough  to  look  facts  fairly  in  the  face,  are  not  far 
to  seek. 

I  am  not  alluding  now  to  those  graver  causes  of  dis- 
content, which  are  due  to  the  fact,  that  India  is  so  completely 
at  the  mercy  of  the  Home  Government,  and  too  often  the 
victim  of  its  convenience  and  politics.  As,  for  instance, 
the  maintaining  in  India  of  a  vast  military  establishment, 
very  far  beyond  India's  requirements,  at  a  cost  of  many 
millions  a  year,  simply  because  it  is  more  convenient  for 
the  Home  Government  to  quarter  this  huge  burden  upon 
India,  and  make  India  pay  the  cost  of  it,  than  to 
charge  it  in  the  Budget  against  the  English  taxpayer. 
Or,  again,  the  denying  to  India,  at  her  utmost  need,  the 
right  to  impose  an  import  duty  upon  cottons,  because 
the    Ministry  for  the  time  being  dare  not  run  the  risk 
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of  losing  the  Lancashire  vote  at  the  next  election ; 
or  again,  the  putting  India  to  the  wicked  expense  and 
worry  of  that  useless  Opium  Commission,  merely  to  please 
a  few  well-meaning  gentlemen,  whose  influence  it  was 
desirable  to  retain.  These,  and  many  other  wrongs  of  the 
same  character,  must  be  borne,  I  suppose,  at  the  pleasure 
of  the  ruling  power,  and  can  only  be  remedied  by  some 
drastic  reform  in  our  system  of  government,  such  as  Sir 
Auckland  Colvin,  to  his  lasting  honour,  has  had  the 
courage  to  advocate  in  his  Article  in  the  NineUmih 
Century. 

Let  us  only  hope  that  the  Commission  of  Enquiry,  which 
was  promised  to  India  by  the  Secretary  of  State  at  the  close 
of  last  Session,  may  be  an  honesty  impartial^  and  searching 
enquiry;  not  a  miserable  mockery,  like  the  so-called 
**  Finance  Commission  "  of  1886,  but  armed  with  powers 
which  may  serve  to  avert  the  ruin  of  India,  and  devise 
some  means  of  preventing  the  recurrence  of  those  national 
wrongs,  which  have  sorely  tended  to  bring  about  that 
ruin. 

No,  the  causes  of  discontent  and  disaffection  to  which  I 
allude  here,  and  to  which  I  especially  invite  the  attention 
of  my  readers,  are  of  a  different  character  altogether  ;  they 
are,  no  doubt,  less  substantial,  and  might  be  far  more 
easily  remedied,  but  they  are  quite  as  exasperating,  and 
often  more  calculated  to  alienate  the  confidence  and  respect 
of  the  people,  than  those  which  I  have  characterised  as 
national  wrongs. 

I  allude  to  that  arbitrary  spirit,  that  utter  want  of 
sympathy  and  consideration,  which  so  often  marks  the 
conduct  of  the  Government,  and  some  of  the  higher  Civilian 
ofl&cials,  towards  our  Indian  subjects ;  and  by  this  I  mean 
not  only  the  masses,  but  gentlemen  of  rank  and  position, 
both  native  and  European,  who  do  not  happen  to  belong 
to  the  charmed  Official  circle. 
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Their  privileges  are  invaded,  their  liberties  infringed,  their 
complaints  disregarded,  and  even  the  decisions  of  their 
highest  Courts  of  Justice  set  at  nought,  with  an  apparent 
contempt  for  the  feelings  of  the  people,  which,  if  practised 
upon  a  community  less  loyal  and  long  sufiFering  than  we 
have  in  India,  might  be  followed  by  very  serious  results. 
And  all  this,  strange  to  say,  calmly  and  silently  overlooked 
by  that  secret  conclave  at  the  India  Office,  whose  apathy, 
I  am  afraid,  can  only  be  explained,  by  assuming  that  they 
do  not  disapprove,  at  any  rate  as  strongly  as  they  ought  to 
do,  of  these  high-handed  proceedings. 

In  England  we  cannot  understand  all  this.  We  never 
experience  it  here  and  cannot  appreciate  its  ill  effects :  but 
we  have  seen  a  few  instances  of  it  lately  reported  in  the 
English  papers,  which  may  serve  in  some  degree  to  explain 
my  meaning. 

Take  this  one  for  an  example. 

Of  all  the  privileges,  I  believe,  which  Parliament  has 
bestowed  upon  India,  there  is  none  mord  highly  prized  by 
the  people  than  the  right  of  Trial  by  Jury ;  and  well  they 
may  prize  it.  The  Police  are  notoriously  corrupt  and 
mendacious ;  the  Magistrates  too  often  inexperienced ; 
and  the  Government,  I  am  sorry  to  say,  far  too  prone  to 
put  an  undue  pressure  upon  the  Mofussil  Judges  to 
convict :  so  that  the  lives  and  liberties  of  innocent 
persons  are  often  in  great  jeopardy ;  and  the  best  safeguard 
they  can  have  is  an  independent  Jury,  who  know  the 
crooked  ways  of  the  police,  and  can  see  through  their 
fraud  and  falsity. 

We  may,  therefore,  well  conceive  the  intense  feeling  of 
indignation  aroused  in  Bengal,  when,  without  any  proper 
warning  or  enquiry,  the  Government  of  India,  at  the 
instance  of  the  Lieutenant-Governor,  virtually  abolished, 
with  one  stroke  of  the  pen,  the  system  of  Trial  by  Jury  in 
that  Province. 
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If  the  Government,  after  due  consideration,  had  found 
reason  to  suppose  that  the  system  was  not  working  well, 
and  had  consulted  the  courts  of  law  and  public  bodies  who 
knew  most  about  the  question,  and  were  most  interested  in 
it,  and,  after  hearing  their  views,  had  decided  in  favour  of 
the  abolition,  there  might  perhaps  have  been  no  reason  to 
complain.  But  to  deprive  the  people  of  this  much  valued 
privilege  without  giving  them  any  opportunity  of  defending 
their  rights,  merely,  I  believe,  because  in  certain  State 
prosecutions  the  Government  had  failed  to  procure  a 
conviction,  was  naturally  considered  as  a  g^oss  act  of 
arbitrary  injustice. 

Happily,  however,  an  appeal  to  Parliament  and  the 
strong  arm  of  the  Secretary  of  State  had  the  effect  of 
restoring  the  right,  and  preventing  what  might  otherwise 
have  occasioned  a  somewhat  serious  outbreak.  But  the 
position  in  which  the  Government  was  thus  placed  was 
certainly  not  a  dignified  one,  nor  likely  to  improve  their 
prestige  in  the  estimation  of  the  people. 

I  cannot  help  thinking  that  Lord  Lansdowne,  when,  in 
his  farewell  address  before  leaving  India,  he  complained 
that  the  House  of  Commons  was  too  prone  to  listen  to 
Indian  grievances,  must  have  forgotten  this  little  incident 
of  Trial  by  Jury. 

I  wonder  where  the  public  are  to  seek  redress,  when  they 
are  robbed  of  their  rights  in  this  arbitrary  way,  except  by 
appealing  to  Parliament ;  and  what  use  it  would  be  for  them 
to  thunder  ever  so  loudly  at  the  door  of  that  dark  chamber 
in  the  India  Office,  if  the  ear  of  Parliament  were  not  open 
to  their  complaints. 

Now  I  do  not  propose  to  multiply  illustrations,  though  I 
am  sorry  to  say  they  are  only  too  abundant.  I  cannot  do 
so  without  making,  or  seeming  to  make,  personal  attacks 
upon  particular  officials,  which  is  very  far  from  my  wish  or 
intention ;  and  still  less  is  it  my  wish  to  attack  the  Civil 
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Service  generally.  I  know  well  what  a  splendid  hard- 
writing  corps  of  public  servants  they  are,  and  what 
difficulties  they  have  to  encounter,  and  I  should  like  to  see 
them  more  honoured  and  respected  than  some  of  them  are  at 
present.  But  what  I  do  condemn  is,  that  un-English, 
ungenerous  spirit  of  arbitrary  intolerance,  which  pervades 
more  or  less  the  whole  official  system  in  India,  which  is 
encouraged,  instead  of  corrected,  by  some  of  the  leading 
members  of  the  service,  and  which  I  am  quite  satisfied  is  at 
the  root  of  all  the  discontent,  bitterness,  and  disaffection, 
which  all  true  friends  of  India  so  heartily  deplore. 

But  of  all  the  many  acts  of  injustice  which  have  marked 
the  conduct  of  the  Government  of  India  of  late  years, 
there  is  none  in  my  opinion  which  can  at  all  compare  with 
their  insolent  treatment  of  the  Indian  National  Congress. 
There  is  no  subject,  I  consider,  upon  which  the  English 
press  and  the  English  public  have  been  so  cruelly  and 
persistently  misled  by  the  Government  party. 

As  an  illustration  of  the  sort  of  spirit  which  animates 
them  against  the  Congress,  I  would  refer  to  an  article 
written  by  Sir  George  Chesney,  K.C.B.,  in  the  Nineteenth 
Century  for  June  last. 

Sir  George  Chesney,  I  need  hardly  say,  is  an  Indian 
officer  of  high  position.  He  has  spent  the  better  part  of 
his  life  in  the  service  of  the  Government,  and  he  was  a 
member  of  the  Viceregal  Council  from  1886  to  1891. 

He  is  moreover  well  known  as  the  author  of  a  work 
styled  "  Indian  Polity,''  which  has  just  gone  through  a  third 
edition  in  the  press.  He  is  a  staunch  supporter  of  the 
Government  of  India,  and  we  may  therefore,  I  presume, 
accept  what  he  says  in  the  Article  to  which  I  have  alluded, 
as  being  substantially  in  accordance  with  Government 
views  and  principles. 

If  any  of  my  readers  have  not  seen  that  Article,  I  invite 
them  to  read  it.     It  illustrates  very  forcibly  the  spirit  of 
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intolerance  to  which  I  have  alluded,  and  I  can  hardly 
conceive  anything  more  calculated  to  wound  the  feelings 
and  excite  the  disaffection  of  a  people  keenly  sensitive  to 
ridicule  and  insult,  than  the  tone  and  language  in  which 
they  are  spoken  of  in  that  Article. 

He  describes  the  Indian  people  generally  as  absolutely 
unfit  for  free  institutions  ;  and  if  I  understand  him  rightly, 
he  would  wish  to  deprive  them,  if  he  could,  of  those  three 
great  blessings,  which  we  are  taught  to  regard  as  the  very 
elements  of  freedom — a  free  Press,  a  free  Bar,  and  the  right 
of  publicly  discussing  their  political  views  and  opinions. 

But  his  attacks  are  more  particularly  directed  against  the 
**  Indian  National  Congress."  He  holds  it  up  in  most 
contemptuous  language  to  the  ridicule  and  obloquy  of 
the  English  people.  He  speaks  of  it  as  ''  a  class  oiUside  and 
**  apart  from  the  people  of  India^  properly  so  called ;  a  body 
**  made  up  of  pleaders  in  the  Law  Courts,  ex-students  from 
**  Government  Colleges,  and  the  class  which  works  the  Native 
**  Press"  He  derides  their  proceedings,  insults  their 
Chairmen,  and  winds  up  by  saying :  **  In  fact  the  holders  of 
"  these  Congresses  are  a  set  of  inept  blundering  political  charlatans. 
**  They  have  never  made  one  useful  or  practical  suggestion,  but 
**  their  proceedings,  when  not  merely  siUy,  are  undoubtedly 
*'  mischievous.** 

Now  I  think  I  ought  to  say,  before  I  proceed  further, 
that  so  far  as  I  am  personally  concerned,  I  am  at  least  as 
strong  a  Tory  as  Sir  George  Chesney  himself.  I  mention 
this,  not  because  I  am  weak  enough  to  suppose  that  anybody 
cares  at  all  what  my  political  views  may  be,  but  merely  to 
satisfy  my  readers,  if  I  can,  before  I  come  to  deal  with  the 
pith  of  my  subject,  that  I  am  not  at  all  likely  to  take  too 
Radical  a  view  of  the  Indian  situation,  or  to  espouse  the 
cause  of  the  people  against  the  Government,  except  for 
some  very  good  reason.  I  went  out  to  India  in  1875, 
believing,  as  most  Englishmen  do,  that  our  Government 
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there  was  a  model  of  paternal  rule,  and  I  was  most  unwilling 
to  come  to  any  other  conclusion,  until  the  truth  forced  itself 
upon  me  with  a  weight  which  it  was  impossible  to  resist. 

Having  said  thus  much,  I  will  now  deal  with  what  seems 
to  be  the  principal  object  of  Sir  George  Chesney's  attack, 
namely,  the  National  Congress,  and  I  propose  to  consider : 

First,  who  the  gentlemen  are  who  compose  the 
Congress;  and, 

Secondly,  what  they  have  done  to  deserve  Sir  George 
Chesney's  obloquy  and  insults. 

1st.  The  Indian  National  Congress  is  a  large,  influential, 
and  important  assembly  of  earnest  and  patriotic  gentlemen, 
who,  since  1885,  have  at  the  close  of  each  year  met  at  one 
or  other  of  the  large  centres  in  India,  such  as  Calcutta, 
Madras,  or  Bombay,  to  discuss  their  political  views  and 
opinions. 

They  consist  of  delegates  from  every  part  of  India,  who 
are  duly  elected  at  a  number  of  divisional  headquarters. 
We  are  told  that,  at  the  Congress  meeting  in  Allahabad,  in 
the  year  1888,  fully  three  millions  of  men  took  a  direct  part 
in  the  election  of  these  delegates,  who  themselves  numbered 
no  fewer  than  1,248.  The  constitution  of  this  important  body 
was  thoroughly  representative ;  it  consisted  of  Princes, 
Rajahs,  Nawabs,  54  members  of  noble  families,  Members  of 
Council,  honorary  magistrates,  chairmen  and  commissioners 
of  municipalities.  Fellows  of  Universities,  members  of  I^cal 
Boards,  and  professional  men,  such  as  engineers,  merchants, 
bankers,  journalists,  landed  proprietors,  shopkeepers,  clergy- 
men, priests,  Professors  of  Colleges,  Zemindars  and  others. 

I  should  also  say  that  they  were  thoroughly  representative 
as  regards  religion,  as  well  as  their  rank  and  profession. 
The  Hindus,  of  various  castes,  numbered     ...  964 

The  Mohammedans       222 

The  Christians 38 

The  Jains...  «•        •••         ...         ,..         ...     11 
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The  numbers  of  each  rank,  profession  and  calling  will  be 
found  in  the  printed  Report  of  the  proceedings  of  that 
Congress,  published  by  Hamilton,  Adams  &  Co.,  Paternoster 
Row,  and  I  hope  that  some  of  my  readers  will  care  to 
study  it. 

I  have  instanced  this  particular  Report  for  three  reasons — 

1st.  Because  the  place  where  the  Congress  was  held  was 
Allahabad,  an  especially  central  position. 

2nd.  Because  the  Report  of  that  meeting  gives  the 
number,  rank,  &c.,  of  the  delegates  more  fully  than  any 
other  which  I  am  able  to  obtain. 

And  3rdly.  Because  at  the  time  when  this  Congress  was 
held,  the  Government  had  done  their  very  utmost  to  dis- 
courage and  put  down  the  Congress  movement,  so  that  the 
meeting  cannot  be  said  to  have  been  held  under  favour- 
able circumstances. 

Thus  we  see  how  utterly  unfounded  is  the  statement 
made  by  Sir  George  Chesney  that  the  Congress  is  largely 
made  up  **  of  pleaders  in  ike  Law  Courts^  of  exsiudenU  from  the 
**  GovemtnetU  Colleges^  and  the  class  which  works  the  Native 
"  Pressr 

So  far  as  Bengal  is  concerned,  I  know  it  to  be  untrue.  I 
am  personally  acquainted  with  several  of  these  gentlemen. 
They  have  often  been  guests  at  my  own  house.  I  have  met 
them  constantly  in  the  best  native  society  in  Calcutta,  at 
Government  House  Levfees,  and  at  Government  House 
parties :  and  I  should  think  that  Sir  George  Chesney, 
although  he  may  not  have  known  them  personally,  must 
frequently  have  met  them  there  himself. 

It  is  also  utterly  untrue,  that  they  are,  as  Sir  George 
Chesney  would  suggest,  an  isolated  class.  They  are  no 
more  isolated,  than  the  members  of  the  Carlton  or  the 
Reform  or  any  other  Club  in  London;  and  I  may  also  say, 
that  I  know  many  native  gentlemen  of  high  rank  and 
position,  who,  although  thoroughly  favourable  to  its  views, 
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have  been  deterred  from  taking  as  direct  and  open  a  part 
in  the  Congress  proceedings  as  they  would  have  wished  to 
do,  by  the  determined  jealous  hostility  which  the  Govern- 
ment have  manifested  towards  the  movement. 

2nd.  And  now,  secondly,  let  us  see  what  these  gentlemen 
have  done  to  deserve  Sir  George  Chesney's  invective. 

He  says  that  they  are  "  a  set  of  inept  blundering  political 
"  charlatans  ;  that  they  have  never  made  one  useful  or  practical 
"  suggestion,  and  that  their  proceedings,  when  not  merely  silly, 
"  are  undoubtedly  mischievous.''  This  is  the  language  in 
which  the  member  for  Oxford,  a  General  in  Her  Majesty's 
Army,  and  K.C.B.,  thinks  fit  to  insult  these  gentlemen, 
who  were  only  lately  under  his  rule  as  one  of  the  members 
of  the  Viceregal  Council ;  and  now,  what  have  they  done  to 
deserve  this  choice  invective  ? 

I  will  tell  you  what  they  have  done.  They  have  dared  to 
think  for  themselves :  and  not  only  for  themselves,  but  for 
the  millions  of  poor  ignorant  people,  who  compose  our 
Indian  Empire.  They  have  been  content  to  sacrifice  their 
own  interests,  and  to  brave  the  displeasure  of  Govern- 
ment, in  order  to  lend  a  helping  hand  to  those  poor 
people. 

They  have  had  the  courage  and  the  patriotism  to 
denounce  abuses,  which  have  disgraced  our  Indian 
rule  for  years  past;  which  have  been  condemned  by 
public  opinion  in  India  and  in  England,  and  to  which 
the  Indian  Government  appear  to  cling  with  a  tenacity 
which  seems  utterly  inexplicable.  They  have  dared  to 
propose  reforms  which,  despite  the  resistance  of  the 
Government,  have  been  approved  by  Parliament,  and  to 
endeavour  to  stay  that  fearful  amount  of  extravagance, 
which  has  been  going  on  in  India  for  years  past,  and  has 
been  the  means,  as  some  of  our  best  and  wisest  counsellors 
consider,  of  bringing  our  Eastern  Empire  to  the  verge  of 
Bankruptcy. 
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This  is  what  these  good  men  have  done  to  deserve  the 
taunts  and  insults  of  the  member  for  Oxford  city,  and  the 
relentless  persecution  of  the  Government  of  India. 

And  now,  as  to  their  never  having  made  one  useful  or 
practical  suggestion,  and  as  to  their  proceedings,  when  not 
merely  silly,  being  undoubtedly  mischievous,  I  am  afraid 
Sir  George  Chesney  must  be  a  little  oblivious. 

What  does  he  say  to  the  Indian  Councils  Act  of  1892  ? 

That  was  a  reform,  I  take  leave  to  say,  entirely  due  to 
the  strenuous  exertions  of  the  Congress.  It  was  proposed 
and  carried  at  their  very  first  meeting  in  1885.  They 
pressed  it  in  vain  upon  the  attention  of  the 
Government  year  after  year,  until  at  last  Mr.  Gladstone 
yielded  to  their  urgent  solicitations,  by  passing  the  Act 
of  1892. 

It  certainly  is  rather  amusing  under  these  circumstances, 
to  find  Sir  George  Chesney,  in  the  last  edition  of  his 
Indian  Polity,  actually  modest  enough  to  attempt  to 
take  credit  to  the  Government  of  India  for  passing  this 
measure,  which  they  had  been  steadily  resisting  as  long 
as  they  could,  and  which  they  were  only  obliged  to  take  in 
hand  at  last,  for  the  purpose  of  defeating,  as  £ar  as 
possible,  the  more  liberal  intentions  of  Parliament. 

As  regards  the  Viceregal  Council,  I  am  sorry  to  say 
they  have  succeeded  in  reducing  the  intended  reform  almost 
to  a  dead  letter.  The  Government  still  have  entirely  their 
own  way  in  the  Council,  and  their  officials  are  forced  to 
vote  for  them,  whether  they  will  or  no.  Only  witness  the 
lamentable  scene  which  occurred  the  other  day  at  Calcutta 
on  the  question  of  the  cotton  duties,  when  the  whole  of  the 
non-official  members  voted  against  the  Government,  and 
some  of  the  official  members  would  have  done  the  same, 
had  they  not  been  forced,  like  so  many  dummies,  to  obey 
the  orders  of  the  Secretary  of  State.  What  a  mockery 
to  call  this  a  Legislative  Council ! 
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Look  again  at  the  Resolution  so  strongly  urged  by  the 
Congress  from  the  very  first  in  favour  of  the  Separation  of 
Executive  and  Judicial  functions.  It  is  almost  impossible  to 
conceive  the  injustice  that  has  been  worked  in  India  by 
uniting  these  powers  in  the  same  ofiQcial.  The  Govern- 
ment know  this  perfectly  well ;  the  Courts  of  Justice  have 
urged  it  over  and  over  again  ;  the  whole  of  the  non-oflBcial 
community  in  India  abhors  the  present  system  ;  and  I  am 
happy  to  say,  that  after  a  long  struggle  on  the  part  of  the 
Congress,  two  successive  Secretaries  of  State  (Lord  Cross 
and  Lord  Kimberley)  have,  in  the  House  of  Lords,  admitted 
its  iniquity.     But  the  Government  still  clings  to  the  abuse. 

Then  again,  look  at  the  following  Resolutions  of 
Congress : — 

1.  Against  the  enormously  increasing  military  expenditure, 
which  Sir  Auckland  Colvin  considers,  in  common  with 
thousands  of  other  good  men,  as  the  main  cause  of  India's 
distress. 

2.  In  favour  of  reform  in  the  Police  Administration, 
which,  indeed,  is  most  sorely  needed. 

3.  In  favour  of  a  Legislative  Council  for  the  Punjab. 

4.  In  favour  of  allowing  prisoners  in  warrant  cases  to  be 
tried  (if  they  wish  it)  at  the  Sessions. 

5.  In  favour  of  Lord  Northbrook's  motion  in  the  House 
of  Lords,  for  a  strict  enquiry  into  the  Home  charges. 

6.  In  favour  of  appointing  Barristers  instead  of  Civilians 
to  some  of  the  District  Judgeships. 

7.  In  favour  of  the  establishment  of  military  colleges  in 
India;  a  resolution,  which  we  were  given  to  understand, 
was  favourably  considered  by  the  Duke  of  Connaught. 

I  do  not  enlarge  upon  these  Resolutions,  because  the 
English  public  would  hardly  understand  their  merits  ;  but 
speaking  for  myself,  I  entirely  approve  them ;  and 
they  have  also  been  approved  by  thousands  of  well- 
informed,  educated  gentlemen,  who,  I  take  leave  to  say. 
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with  all  respect  to  Sir  George  Chesney,  know  quite  as 
much  about  their  merits  as  Government  ofl&cers. 

I  quite  admit  there  are  other  Resolutions,  with  which  I 
disagree  as  strongly  as  Sir  George  Chesney  ;  as  for  instance, 
the  one  in  favour  of  simultaneous  examinations  in  England 
and  India  for  the  Civil  Service.  If  that  were  carried  out, 
the  English  element  in  the  service  would  be  inevitably 
swamped  in  a  very  few  years ;  and  it  would  be  absolutely 
impossible  to  carry  on  British  rule  in  India  without  a 
competent  staflf  of  British  officials  to  work  it. 

But  at  the  same  time  it  seems  hardly  respectful  to  call 
the  Congress  leaders  a  set  of  **  inept  political  charlatans,'* 
merely  because  they  pass  a  Resolution  which  a  majority 
in  the  House  of  Commons  thinks  proper  to  approve. 

Sir  George  also,  I  see,  finds  fault  with  the  Congress, 
because  in  dealing  with  the  poverty  of  the  masses,  he 
imagines  that  they  have  lost  sight  of  the  fact,  that  the 
Government  has  spent  upwards  of  thirty  millions  of  money 
during  the  last  few  years,  in  trjdng  to  cope  with  this 
difficulty.  But  here  again  he  is  mistaken.  The  Congress 
are  only  too  mindful  of  these  facts,  and  well  they  may  be ; 
because  it  is  their  money  and  the  money  of  their  fellow  country- 
men which  has  been  spent  in  this  way ;  and  they  think, 
and  so,  I  believe,  do  the  great  mass  of  intelligent  people 
in  India,  that  a  large  proportion  of  it  has  been  utteily 
wasted,  an(i  that  it  might  have  been  far  more  profitably 
applied  in  other  ways,  if  the  people  (through  the  Pro- 
vincial Councils  or  otherwise)  could  have  had  some  voice 
in  its  application. 

Now  I  wish  to  say  further,  in  conclusion,  with  regard  to 
the  Congress,  that  I  defy  any  man  to  find  fault  with  the 
perfect  loyalty  and  respect  to  Her  Majesty  and  the  Ruling 
Power,  with  which  its  proceedings  are  conducted.  I  have 
studied  them  from  time  to  time  very  carefully;  I  have 
never  seen  a  single  instance  of  any  disloyal  sentiment  or 
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expression;  and  I  invite  Sir  George  Chesney  or  any  one 
else  to  point  out  anything  of  the  kind. 

It  seems  to  me  that,  so  far  from  being  in  any  way 
objectionable,  the  Congress  affords  an  open,  honest,  and 
loyal,  means  of  making  the  views  and  wishes  of  the  most 
intelligent  section  of  the  Indian  people  known  to  the 
Government.  We  want  no  secret  societies,  no  Nihilists  or 
Socialists,  either  here  or  in  India  ;  and  I  firmly  believe  that, 
if  the  Congress  01  any  similar  Institution  had  existed  in 
India  in  the  year  1857,  we  should  never  have  experienced 
the  horrors  of  the  Indian  Mutiny. 

If  our  Rulers  in  India,  instead  of  trying  to  balance  them- 
selves on  a  dangerous  pinnacle  of  despotic  intolerance, 
would  only  descend  to  a  safer  level,  and  invite  the  confidence 
and  co-operation  of  the  people,  I  believe  that  they  would 
find  the  task  of  Government  far  easier  in  India,  than  Lord 
Rosebery  and  his  colleagues  find  it  in  the  United  Kingdom. 

And  now,  what  shall  we  say  with  regard  to  the  Native 
Press  ? 

Sir  George  Chesney  says  it  is  seditious ;  that  it  foments 
disaffection  against  British  Rule ;  and  he  would  cramp  its 
freedom  by  placing  it  under  Government  control.  In  other 
words,  he  would  wish  the  Government  to  take  the  law  into 
their  own  hands,  and  prevent  any  criticism  by  the  Press  of 
any  high-handed  conduct  on  the  part  of  Government  officials. 
I  believe  that  any  attempted  coercion  of  this  kind  would  be 
a  most  disastrous  step.  It  was  considered  a  very  unwise 
measure  in  Lord  Lytton's  time,  and  it  would  be  far  worse 
now.  What  Sir  George  calls  sedition  I  do  not  know.  I 
can  only  say  I  read  Native  Papers  myself  week  after  week, 
and  never  see  anything  there  at  all  approaching  sedition, 
or  even  disloyalty  or  disrespect  to  English  Rule. 

What  I  do  find  there,  and  what  I  rejoice  to  find,  is 
thoroughly  well  deserved  censure  of  the  arbitrary  conduct 
of  many  of  the  Government  officials.     I  am  afraid  this  is 
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exactly  what  the  Government  would  wish  to  repress.  I 
consider  it  a  most  wholesome  and  salutary  means  of  bringing 
the  misconduct  of  Government  officers  to  the  notice  not 
only  of  the  Indian  public,  but  of  the  Courts  of  Justice. 
In  many  remote  parts  of  the  Indian  Mofussil  this  action  of 
the  Press  is  literally  the  only  means  of  bringing  such 
offences  to  light,  and  of  preventing  the  most  outrageous 
acts  of  petty  tyranny. 

And  now,  lastly,  one  word  more  with  regard  to  the  Native 
pleaders.  I  think  that  Sir  George  Chesney  does  them  great 
injustice  and  I  suspect  his  knowledge  of  them  and  their 
doings  is  rather  limited.  They  are  now  far  better  educated, 
and  a  very  superior  class  of  men,  compared  with  what  they 
were  twenty  years  ago.  There  is,  of  course,  great  room  for 
improvement,  more  especially  in  the  more  remote  towns  and 
villages;  but  they  will  improve,  no  doubt,  as  Solicitors 
have  done  in  this  country,  with  the  march  of  civilization, 
and  a  stricter  surveillance  by  the  Courts  in  which  they 
practise.  As  for  depriving  unfortunate  prisoners,  as 
Sir  George  Chesney  would  do,  of  the  right  of  being 
defended  by  a  professional  pleader,  it  would  be  simply  the 
grossest  injustice.  These  poor  men,  as  I  have  pointed  out 
before,  are  constantly  the  victims  of  the  fraud  and  falsehood 
of  the  Police ;  and  if  accused  persons  in  the  Mofussil  were 
left,  without  any  professional  assistance  at  all,  to  the  tender 
mercies  of  an  inexperienced  Magistrate  and  an  artful 
policeman,  they  would  have  absolutely  no  chance  of 
obtaining  justice. 

I  am  afraid  that  in  the  foregoing  remarks  I  may  have 
appeared  to  deal  too  personally  with  Sir  George  Chesney 
himself.  I  can  assure  my  readers  that  this  is  very  far  from 
my  intention.  Sir  George  Chesney  has  been  for  years  a 
very  valuable  and  respected  Government  officer,  and  I  have 
merely  dealt  with  his  Article  in  the  Nineteenth  Century  as 
containing  the  views  of  a  late  member  of  the  Viceroy's 
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Council,  and  a  strong  supporter  and  exponent  of  Government 
views  and  principles;  and  I  have  discussed  them  upon 
that  footing. 

The  spirit  which  he  manifests  throughout,  and  which  I 
cannot  too  strongly  deprecate,  is  only,  I  regret  to  say,  a 
reflex  of  that  which  is  manifesting  itself  more  and  more 
strongly  amongst  our  leading  officials ;  which  has  already 
worked  an  infinity  of  harm,  and  will,  I  feel  sure,  if  persisted 
in,  be  the  means  of  estranging  more  and  more  the  respect 
of  the  Natives  and  their  confidence  in  the  English  Rule. 

Richard  Garth. 


II.— THE    GOVERNMENT    OF    INDIA,    AND     ITS 

REFORM  THROUGH  PARLIAMENTARY 

INSTITUTIONS. 

I. 

T710RTY  years  ago,  a  policy  of  ruthless  spoliation, 
-*-  executed  in  India  in  violation  alike  of  treaties  and 
engagements  and  of  all  sense  of  fairness  and  probity, 
resulted  in  the  rebellion  and  mutinies  of  1857-58,  when 
many  of  our  Indian  provinces  became  the  scene  of  anarchy, 
outrage  and  warfare,  and  British  supremacy,  to  use  the 
words  of  the  historian,  "  trembled  in  the  balance  for 
upwards  of  a  year.**  Parliament  then  constituted  a  new 
form  of  government  intended  to  secure  greater  protection 
for  life  and  property  in  India ;  and  Her  Gracious  Majesty 
the  Queen,  speaking  in  the  name  of  the  English  nation, 
addressed  a  solemn  Proclamation  to  the  Indian  people,  in 
which  she  said  : — '*  We  hold  ourselves  bound  to  the  natives 
"  of  our  Indian  territories  by  the  same  obligations  of  duty 
*'  which  bind  us  to  all  our  other  subjects,  and  those 
"  obligations,  by  the  blessing  of  Almighty  God,  we  shall 
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"  faithfully  and  conscientiously  fulfil."  This  Royal  promise 
was  hailed  throughout  India  as  the  inauguration  of  an  era 
of  justice  to  all  classes;  and  Professor  Fawcett,  when 
quoting  the  Proclamation  in  Parliament,  said  : — "  A  more 
solemn  promise  than  is  contained  in  these  words  was  never 
given  by  a  great  nation.  How  has  it  been  fulfilled?*' 
This  question  suggests  itself  with  still  greater  force  and 
significance  at  the  present  time,  in  view  of  the  critical  state 
of  things  prevailing  in  India ;  and  it  is  proposed,  in  the 
following  pages,  to  review  the  provisions  which  Parliament 
made  for  the  better  government  of  India,  and  to  see  how 
far  the  servants  of  the  Crown,  whose  duty  it  has  been  to 
carry  those  provisions  into  effect,  have  faithfully  and  con- 
scientiously redeemed  the  pledge  given  by  their  Sovereign. 

Act  io6  of  1858  provided  that  India  was  thenceforth  to  be 
governed  in  the  name  of  the  Queen  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State  with  the  aid  of  a  Council  of 
competent  persons  appointed  to  hold  office  during  good 
behaviour ;  and  it  was  specially  stipulated  in  that  Act  that 
no  appropriation  of  Indian  revenue  should  be  made  without 
the  concurrence  of  the  Council,  and  that,  except  for 
preventing  and  repelling  actual  invasion  of  our  Indian 
possessions,  the  revenues  of  India  should  not,  without  the 
consent  of  both  Houses  of  Parliament,  be  applicable  to 
deft-ay  military  operations  carried  on  beyond  the  Indian 
fi"ontier. 

Act  67  of  1861  provided  that,  for  the  better  exercise  of 
the  power  of  making  laws  and  regulations,  the  Governor- 
General  should  appoint,  in  addition  to  the  ordinary  and 
extraordinary  members  of  his  Council,  a  number  of  non- 
official  persons  who  should  be  summoned  to  all  the  meetings 
held  for  the  purpose  of  making  laws  and  regulations. 

Act  104  of  186 1  provided  that  High  Courts  of  Judicature 
should  be  established  by  Letters  Patent  under  the  Great 
Seal  of  the  United   Kingdom;  that  the  Judges  of  those 
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Courts  should  hold  their  offices  during  Her  Majesty's 
pleasure ;  that  one-third  of  the  Judges  should  be  barristers 
of  not  less  than  five  years'  standing ;  that  each  Court  should 
have  superintendence  over  all  the  Courts  subject  to  its 
Appellate  Jurisdiction,  and  issue  rules  for  regulating  the 
practice  and  proceedings  of  such  subordinate  Courts,  with 
power  to  alter  such  rules  from  time  to  time. 

The  spirit  and  intention  of  the  above-mentioned  statutes 
are  alike  unmistakeable.  By  Act  io6  of  1858,  requiring  the 
Indian  Secretary  of  State  to  consult  his  Council  and  to 
conform  to  its  opinion  in  all  matters  involving  the  expendi- 
ture of  Indian  revenue,  Parliament  manifestly  intended  that 
the  Secretary  of  State  should  not  act  arbitrarily,  or  under  the 
influence  of  irresponsible  advisers  who  might  be  interested 
in  a  misappropriation  of  the  revenues  of  India.  Further- 
more, the  strict  injunction  against  the  application  of  Indian 
revenue  to  military  operations  beyond  the  Indian  frontier, 
was  most  probably  intended  to  restrain  the  influence  of 
enthusiastic  military  advisers  prone  to  urge  foreign 
conquest,  regardless  of  considerations  of  vital  importance 
to  the  State ;  and  it  is  by  no  means  improbable  that  such 
injunction  was  specially  intended  to  prevent  military 
ventures  in  Afghanistan,  such  as  had  resulted  so  deplorably 
in  1838-42. 

By  the  Indian  Councils  Act,  1861,  Parliament  clearly 
intended  that  the  laws  to  be  enacted  for  India  should 
result  from  the  free  deliberations  both  of  experienced 
officials  and  of  non-official  persons  competent  to  represent 
the  wants  and  feelings  of  the  people.  It  is  therefore 
contrary  to  the  spirit  and  intention  of  that  Act,  that  the 
Official  members  of  the  Indian  Legislature  should  be,  as 
they  actually  are,  prohibited  from  recording  their  votes  in 
accordance  with  their  convictions  and  their  conscience, 
and  directed  to  record  them  simply  in  obedience  to  the 
orders  of  the  Secretary  of  State.     It  is  likewise  a  violation 
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of  the  Indian  Councils  Act,  1861,  that  the  Non-Official 
members  of  the  Legislature  should,  whenever  the  Executive 
may  desire  it,  be  excluded  from  the  Legislative  Council,  by 
its  meeting  being  convened  in  the  Himalaya  mountains  or 
in  some  other  part  of  India  where  the  Non-Official  members 
practically  cannot  attend. 

Lastly,  by  establishing  High  Courts  in  the  Presidency 
towns,  with  Appellate  jurisdiction  and  power  of  super- 
vision and  control  over  the  other  tribunals  established 
in  the  same  Presidency,  Parliament  evidently  intended 
to  secure  the  due  administration  of  Justice  and  the 
supremacy  of  the  Law  throughout  those  Presidencies. 
That  intention,  however,  has  been  flagrantly  defeated, 
and  the  spirit  of  the  Act  deliberately  violated,  by  the 
Executive  using  the  Legislature  for  the  illegal  creation 
of  Courts  vested  with  excessive  summary  powers,  from  the 
decisions  of  which,  under  the  spurious  legislation  enacted 
by  the  Government,  an  appeal  to  the  High  Court,  in  some 
cases  does  not  lie,  in  others  is  effectually  obstructed. 
The  illegal  conduct  of  the  Secretary  of  State  has 
been  carried  still  further.  Government  servants  have, 
in  violation  of  Act  104  of  1861,  been  appointed  Judges 
of  the  High  Courts,  although  they  are,  under  special 
covenants,  removable  from  their  appointments  as  Judges, 
at  the  pleasure  of  the  Government.  The  independence  of 
the  Crown  Courts  has  thus  been  directly  and  flagrantly 
assailed  by  the  Indian  Secretary  of  State,  and  a  condition 
of  things  subversive  of  Law  and  Justice  is  being  established 
in  India,  such  as  existed  in  England  before  the  Revolution, 
and  from  which  the  people  of  Great  Britain  and  Ireland 
were  relieved  only  by  the  expulsion  of  the  Stuarts  and  by 
the  Act  of  Settlement,  which  is  the  main  support  of  the 
British  Constitution. 

It  will  thus  be  seen  that  the  Queen's  solemn  promise  of 
equal  justice  to  all  her  subjects,  and  the  Acts  of  Parliaments 
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constituting  the  new  regime  for  India  which  was  inaugurated 
by  Her  Majesty's  proclamation,  have  been  deliberately  dis- 
regarded and  openly  violated  by  the  Crown  Minister 
intrusted  with  their  fulfilment.  Let  us  now  review  the 
results  of  this  nefarious  conduct. 

The  Indian  Exchequer  is  insolvent  and  on  the  brink  of 
bankruptcy,  the  revenues  of  the  country  having  been 
diverted  from  their  legitimate  purposes,  and  applied,  in 
violation  of  the  Act  for  the  better  government  of  India ^  to 
military  operations  beyond  the  Indian  frontier.  Oppressive 
taxes  and  illegal  modes  of  assessment  and  collection  have 
created  intense  irritation,  much  suffering,  and  popular 
discontent  throughout  the  length  and  breadth  of  the  land. 
The  Indian  Legislature  has  been  deprived  of  its  Constitu- 
tional freedom  of  deliberation,  and  Bills  have  been  enacted 
by  the  exercise  of  powers  which  Parliament  never  conferred 
on  the  Government  of  India.  The  Inferior  tribunals  of 
the  country  have  been  illegally  withdrawn  from  the  influence 
of  the  High  Courts,  and  have,  under  the  control  of  the 
Executive,  been  made  the  instruments  of  injustice,  rapine 
and  revenge. 

That  this  description  of  the  state  of  things  prevailing  in 
India  is  not  open  to  the  charge  of  distortion,  or  even  of 
exaggeration,  may  be  seen  at  once  from  the  public  prints, 
English  and  vernacular,  in  every  province  of  the  Indian 
Empire,  and  from  the  proceedings  which,  almost  daily, 
disgrace  the  administration  of  Justice  in  the  District  Courts 
and  the  subordinate  tribunals  of  the  country.  Instances  of 
grave  illegality  and  injustice,  perpetrated  through  the 
instrumentality  of  those  tribunals,  have  been  exposed  in  the 
Law  Magazine  and  Review  during  the  last  three  years — 
instances  of  private  property  being  illegally  seized  and 
appropriated  by  the  Indian  Government,  as  in  the  K6t 
succession,  the  Sukr&j  Knar,  the  Singampatti,  the 
Bhaunandpur,  the  Jamalpore  Doha,  and  other  cases;  of 
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innocent  men  being  sentenced  to  imprisonment,  trans- 
portation or  death,  without  a  tittle  of  admissible  evidence 
of  their  guilt,  as  in  the  Baladhun  and  Doha  and  numberless 
other  cases;  of  highly  respectable  members  of  the  com- 
munity being  subjected  to  wanton  insult  and  injury,  with 
no  other  object  than  to  render  them  submissive  to  the 
illegal  pretensions  and  demands  of  the  Executive,  as  in  the 
case  of  Raja  Surj  Kant  of  Mymensing,  a  distinguished 
member  of  Indian  society  and  a  benefactor  of  his  country, 
whose  public  services  and  honourable  character  were 
proclaimed  by  the  Government  itself.  This  gentleman 
nevertheless  was  criminally  indicted  and  made  to  stand  in 
the  felons'  dock  on  a  false  charge  of  having  neglected  a 
municipal  duty ;  and  he  was  ultimately  subjected  to  about 
100,000  Rs.  of  costs  in  order  to  appeal  to  the  High  Court 
and  to  prevent  the  full  execution  of  the  Revenue  Collector's 
cruel  project  against  him. 

While  the  present  Article  is  being  written,  the  Dacca 
Prokash  brings  the  report  of  two  cases  of  grave  misconduct 
on  the  part  of  Revenue  Collectors  vested  with  Judicial 
powers.  The  perversity  exhibited  in  these  instances  would 
be  incredible  were  it  not  that  the  conduct  of  Fiscal  officers 
in  every  part  of  India  is  exhibiting  the  same  disregard  of 
both  the  Law  and  the  dictates  of  Humanity  and  common 
fairness.  Indeed,  the  fact  that  such  conduct,  instead  of 
being  reproved  by  the  Government,  is  condoned  and  even 
encouraged,  would  indicate  an  intention  to  incite  the  people 
to  open  resistance,  in  order  to  create  a  plea  for  calling  in 
the  military  and  more  speedily  enforcing  the  illegal 
exactions  of  the  Authorities. 

Of  the  two  cases  which  have  suggested  the  above 
remarks,  in  one,  the  Deputy-Collector  of  Dacca  sentenced 
a  man  to  imprisonment  for  three  months  on  an  entirely 
unsubstantiated  charge ;  and  when  the  sentence  was 
quashed  on  appeal  to  the  High  Court,  ^the  order  to  release 
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the  prisoner  was  kept  back  for  a  time  as  a  defiance  to  that 
Court  and  a  discouragement  to  similar  appeals  in  future. 
In  the  other  case,  the  same  Revenue  officer  convicted  a 
man,  Thaknrdas,  on  a  false  charge  of  theft,  sentenced  him 
to  be  whipped,  and  actually  insisted  on  having  the  sentence 
executed,  without  waiting  for  the  result  of  an  appeal  which 
had  meanwhile  been  filed,  and  which  resulted  in  the 
sentence  being  cancelled.  The  Native  papers  are  loudly 
calling  the  attention  of  the  community  to  the  atrocious  fact 
that  an  innocent  man  has  been  illegally  subjected  to  a 
brutal  and  degrading  ordeal,  while  the  paternal  British 
Government  of  India,  who  failed  to  protect  him,  withholds 
from  him  all  means  of  obtaining  redress. 

Then,  as  regards  official  spoliation,  among  the  many 
instances  which  have  recently  come  to  light,  the  Forest 
Administration  case  reported  in  the  Pioneer  of  4th  November 
last,  is  remarkable  for  the  raid  which  Fiscal  officers  carried  on 
in  the  lawless  manner  of  soldiers  raiding  an  enemy's  country, 
and  for  the  perversity  of  the  Deputy-Collector  acting  as 
Magistrate,  who  alleged  that  it  was  his  duty  to  convict 
certain  mep  charged  with  eluding  the  Forest  regulations  of 
the  Government,  simply  because  the  prosecution  had  been 
ordered  by  his  superior  officer,  the  Collector-Magistrate  of 
the  district.  As  the  case  is  fully  reported  in  tho  Pioneer ,  a 
paper  well  known  for  the  correctness  of  the  information  to 
which  it  gives  publicity,  it  may  suffice  here  to  quote  the 
following  passages  from  the  speech  of  the  counsel  for  the 
defence,  which  expose  the  unprincipled  proceedings  of  those 
Indian  Law  Courts  which  are  presided  over  by  Revenue 
officers  vested  with  Judicial  power. 

*'  I  should  like  to  get  down  on  the  record  the  opinion 
"  expressed  by  the  Court  yesterday  that  this  Court  had 
*'  no  concern  whether  the  case  is  illegal  or  otherwise, 
**  inasmuch  as  prosecution  had  been  ordered  by  the  District 
"  Magistrate !     This  is  very  important  as  showing  that  the 
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"  Court  is  not  sitting  as  a  Court  of  Justice,  but  merely  as  a 
**  subordinate  Court  bound  to  enforce  the  orders  of  the 
**  District  Magistrate,  whether  they  be  legal  or  not !  This 
**  being  admitted,  the  frame  of  mind  in  which  the  Court  is 
"  trying  the  case,  and  its  conception  of  its  duties  in  the 
"  matter,  reduce  the  trial  into  a  farce.  As  the  District 
"  Magistrate  ordered  the  prosecution  and  is  virtually  the 
"  prosecutor,  the  Court,  on  its  own  showing,  feels  bound  to 
**  convict,  irrespective  of  the  merits  of  the  case !  The 
'*  Court  also  disallows  the  evidence  tending  to  prove  that 
"  the  witness  (the  Deputy-Tehsildar)  behaved  illegally,  on 
"  the  ground  that  the  District  Magistrate  condoned  the 
"  illegality.  I  wish  to  point  out  that  two  wrongs  do  not 
"  make  a  right.  If  the  District  Magistrate  condoned  the 
*'  illegality  of  the  Deputy-Tehsildar,  he  behaved  illegally 
**  also,  and  that  is  no  justification  for  this  Court  to  carry 
"  the  illegality  one  step  further  still.  I  would  impress  upon 
"  the  Court  that  it  sits  as  an  independent  Court  of  Justice 
"  to  protect  the  people  from  oppression,  and  not  to  uphold 
*'  illegality  simply  because  the  District  Magistrate  has 
"  condoned  it.  The  Court  is  sitting  as  an  independent 
"  Court  to  see  justice  done,  not  to  carry  out  the  behests 
**  of  any  official,  however  exalted  that  official's  position 
**  may  be.  The  highest,  the  holiest  function  of  this 
**  Court— the  function  which  casts  a  halo  round  a  court 
**  of  justice  and  which  secures  for  it  the  esteem  and 
"  veneration  of  mankind — is  to  succour  the  oppressed  from 
**  the  powerful  hand  of  authority  wrongfully  and  illegally 
**  applied,  not  to  make  that  hand  more  powerful  and  direful. 
"  This  is  a  case  which  would  claim  the  sympathies  of  the 
"judicial  and  the  impartial  mind.  Here  we  see  a 
"  Magistrate  breaking  through  the  safeguards  with  which 
**  a  benevolent  Government  has  sought  to  secure  the 
"  liberties  of  the  people ;  illegally  entering  their  houses, 
"  harrying  them  as  if  they  were  beasts  who  did  not  possess 
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"  an  immortal  soul  and  the  glorious  privilege  of  a  free 
"  manhood ;  piling  illegality  upon  illegality,  setting  the 
"  orders  of  the  Legislature  and  of  the  Government  at 
"  defiance,  equally  with  the  liberties  of  the  people ;  and 
"  then  coming  into  this  Court  for  sanction  of  his  illegal  and 
"  infamous  acts.  I  cannot  believe  that  this  Court  has  so 
*'  poor  a  conception  of  its  high  and  noble  duties,  privileges, 
**  and  powers,  as  to  hold  that  it  must  endorse  this  infamy 
"  and  illegality  simply  because  it  believes  that  an  officer  ol 
"  an  exalted  position  has  done  so.  There  are  broad  rules 
"  for  the  guidance  of  the  Court,  which  inculcate  that  its 
"  duty  is  the  vindication  of  justice,  not  the  strengthening 
"  of  the  arm  of  power — particularly  when  that  power  is 
'•  illegally  applied.  I  call  upon  the  Court  to  act  fearlessly  up 
"  to  those  broad  rules,  to  enforce  the  ordinances  of  the  law, 
"  not  the  behests  of  superior  authority,  and  to  give  efifect 
"  to  the  promise  which  His  Excellency  the  Governor  made 
"  to  the  people  the  other  day  during  his  tour,  when  he  gave 
''  them  his  word  as  a  nobleman  and  administrator  and  the 
"  ruler  of  a  great  dependency,  that  the  magistrate  would 
"  protect  them  from  any  rigorous  application  or  straining  of 
"  the  Forest  laws,  and  that  if  the  Magistrate  failed  to  do  so, 
"  the  particular  case  in  which  such  failure  occurred  should 
"  be  brought  to  his  knowledge.  In  this  case  the  liberty  of  the 
"  subject  has  been  violated,  villages  have  been  raided  whole- 
"  sale,  houses  illegally  entered,  the  very  cots  (bedsteads)  of 
'*  the  people  passed  down  from  father  to  son  for  a  generation, 
"  seized  and  confiscated,  and  a  perfect  reign  of  terror 
"  established  throughout  the  district— and  the  heinousness 
"  of  these  infamies  has  been  aggravated  by  the  fact  that 
"  the  perpetrator  is  a  Magistrate  to  whom  the  administra- 
"  tion  especially  looks  to  protect  the  people  from  such 
"  oppression  and  abuse  of  power.  I  call  upon  this  Court 
"  not  to  allow  the  guilt  of  these  proceedings  to  soil  its 
''  dignity  by  countenancing  such  illegalities.    These  cases 
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"  have  been  bom  in  illegality,  nurtured  in  illegality,  and  it 
**  is  now  sought  to  mature  them  in  illegality  by  getting  this 
"  Court  to  accord  to  them  its  sanction  and  countenance." 

11. 

Let  us  now  review  the  results  of  the  Indian  administration 
exposed  in  the  preceding  portion  of  this  Article,  and  see  what 
measures  would  best  serve  to  arrest  the  decline  in  the 
finances,  to  raise  the  administration  of  justice  from  its 
degraded  condition,  and  to  secure  the  country  from  similar 
evils  in  future. 

The  situation  is  at  once  deplorable  and  dangerous.  The 
finances  have  been  declining  for  years,  and  are  now  in  a 
most  critical  state.  The  depreciation  which  silver  has 
undergone  during  the  last  quarter  of  a  century  has  been  a 
constant  source  of  embarrassment  and  anxiety ;  and  suc- 
cessive Finance  ministers  have  warned  our  Government  in 
impressive  terms  to  prepare  for  a  continued  fall  in  the  value 
of  the  silver  rupee  in  its  relation  to  the  gold  currency  of 
the  United  Kingdom.  The  warning  has  been  entirely 
neglected,  and  much  of  the  present  financial  crisis  is  due 
to  that  neglect;  but  its  chief  and  immediate  cause  is 
the  inordinate  growth  in  the  military  expenditure  of  the 
Indian  Government,  as  Sir  Auckland  Colvin  conclusively 
demonstrated  in  the  Nineteenth  Century  for  October  last. 
In  whatever  proportions,  however,  various  causes  may  have 
contributed  to  bring  about  the  present  situation,  the 
startling  fact  stares  us  in  the  face  that  the  excess  of  expen- 
diture over  revenue  and  the  raising  of  loans  for  the  difference 
have  become  ordinary  features  in  Indian  Finance,  and  that 
the  Indian  Exchequer,  under  such  ominous  conditions,  is 
steadily  drifting  towards  bankruptcy.  It  is  equally  startling 
to  obsei've  that,  in  this  perilous  situation,  no  economy  is 
proposed,  no  earnest  and  intelligent  effort  is  made  to  avert 
the  impending  crisis.    This  indifiference  on  the  part  of  the 
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Indian  Government  to  a  future  both  alarming  and  proximate, 
seems  unaccountable  except  as  a  consequence  of  the  vicious 
system  of  government  imposed  on  India — a  system  under 
which  the  finances  of  the  country  are  controlled  by  a 
Minister  whose  interest  and  responsibility  in  their  safety 
are  but  remote  and  transient,  being  terminable  any  day  with 
a  change  in  the  British  Ministry;  while  interests  of  a 
permanent  and  most  powerful  nature — the  interests  of  his 
party— impel  him  constantly  to  sacrifice  the  finances  of  India 
to  ends  which  may  strengthen  and  prolong  the  Cabinet  of 
which  he  is  a  member.  Under  such  conditions  it  would  be 
unreasonable  to  look  for  any  measure  of  substantial  reform 
from  the  willing  action  of  the  Secretary  of  State,  seeing 
that  all  such  reform  must  necessarily  strip  him  of  the  quasi- 
arbitrary  power  which  he  now  wields.  Indeed,  it  has  long 
been  evident  that  the  Indian  Secretary's  power  must  be 
both  strictly  defined  and  kept  within  the  defined  limits 
before  any  measure  of  reform  can  have  the  effect  which  it 
is  intended  to  produce. 

It  has  often  been  said  that  the  financial  condition  of  a 
State  faithfully  represents  the  state  of  its  administration. 
This  proposition  seems  fully  realised  in  India  where  the 
illegal  exactions  and  the  oppression  of  Fiscal  officers  are 
systematically  condoned  and.  upheld  by  tribunals  presided 
over  by  Government  servants,  and  where  the  reign  of  Law 
and  Justice  has  virtually  ceased  in  every  province  of  the 
Empire.  Agriculture,  the  staple  industry  of  the  country, 
prospered  under  the  laws  and  regulations  which  obtained 
before  the  inauguration  of  the  present  regime.  The  system 
of  periodically  re-assessing  the  land  tax,  which  prevails  over 
a  great  part  of  India,  hinders,  it  is  true,  the  development  of 
that  industry,  by  allowing  arbitrary  enhancements  at  each 
settlement — a  condition  which  discourages  the  employment 
of  capital  in  the  improvement  of  the  soil  by  exposing  the 
fi'uit  of  such  capital  to  be  absorbed  in  the  enhancement  at 
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the  next  settlement.  The  danger  involved  in  this  system 
is  officially  recorded  in  the  history  of  the  Bombay  Presidency, 
where  "  the  over-estimate  acted  upon  by  our  early  collectors 
**  drained  the  country  of  its  agricultural  capital,  which 
"  accounts  for  the  poverty  and  distress  in  which  the 
"cultivating  classes  were  subsequently  plunged"  {Deccan 
Riots  Commission,  C.  207,  1878,  para.  33).  Wiser  counsels, 
however,  prevailed  later,  and  when  the  new  settlements  had 
to  be  made,  about  the  year  1840,  great  moderation  in  the 
assessments  was  peremptorily  enjoined  in  the  following 
critical  terms  by  Sir  George  Wingate,  one  of  the  most 
distinguished  Revenue  officers  of  the  Presidency : — "  No 
**  unnecessary  reduction  can  injure  the  country,  and  the 
**  Government  revenue  can  only  suffer  to  the  extent  of  such 
**  reduction.  An  error  upon  one  side  involves  the  inevitable 
"  ruin  of  the  country ;  an  error  upon  the  other,  some 
"  inconsiderable  sacrifice  of  the  finance  of  the  State ;  and 
''  with  such  unequal  stakes  depending,  can  we  hesitate  as 
'*  to  which  should  be  given  the  preponderance  ?  "  The 
fruit  borne  by  this  policy  of  moderation  is  succinctly 
described  in  the  following  extract  from  the  Report 
already  cited  : — '*  The  country  gradually  recovered  under 
''  the  new  assessments,  and  the  cultivation  extended  until 
**  all  cultivable  land  was  brought  under  the  plough. 
**  Population  and  agricultural  capital  of  all  kinds  increased 
**  steadily ;  and  in  1862  began  a  period  of  extraordinary 
"  prosperity." 

This  prosperous  condition  of  the  people  (which  a  wise 
Government  would  have  striven  to  maintain,  as  being  the 
source  of  national  wealth  whence  additional  sources  of 
revenue  would  accrue  to  the  State)  only  excited  the  cupidity 
of  the  new  Government  of  India,  whose  precarious. tenure 
of  office  made  it  eager  to  grasp  and  use  every  financial 
advantage  it  could  encompass,  careless  of  a  future  in  which 
it  could  feel  no  strong  interest,  and  entirely  regardless  of 
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the  sacred  character  of  its  mission.  Accordingly,  in  the 
new  settlements  made  about  the  year  187O9  the  land  tax 
was  suddenly  enhanced  to  a  literally  outrageous  and  cruel 
extent,  the  increase  in  many  instances  exceeding  100  per 
cent.,  and  amounting  on  the  whole  to  upwards  of  60  per 
cent,  beyond  the  previous  demand.  The  injury  and  suffering 
inflicted  by  this  policy  of  rapacity  are  but  faintly  depicted 
in  the  following  paragraph  of  the  Report  already  mentioned : 
— "  The  land  settlements  were  enhanced  between  1869  and 
"  1872.  From  1870  to  1874  there  was  a  marked  difficulty 
'*  in  collecting  the  revenue,  and  the  area  of  cultivation  con- 
"  tracted  at  the  same  time.*'  Significant  details,  however, 
are  found  in  the  local  reports,  showing  that  in  1872-73 
10,880  acres  of  cultivated  land  in  Surat,  and  25,035  acres  in 
Guzerat,  were  abandoned  under  the  pressure  of  the  new 
assessments  ;  and  that  in  1874  there  was  a  marked  decrease 
in  the  revenue  collected  in  the  Northern  Division  of  the 
Presidency,  although  an  increase  had  been  made  in  the 
rates ;  and  a  Minute  of  the  Bombay  Council  records  that 
"  the  Government  had  read  with  much  concern  the  opinion 
**  expressed  by  the  Collector  of  Sholapore  as  to  the  undue 
"  pressure  of  the  revised  rates,  in  consequence  of  which  a 
*^  large  quantity  of  land  had  been  put  up  for  sale  in  default 
"  of  revenue,  much  of  which  found  no  purchasers.**  Not- 
withstanding these  disastrous  effects  of  the  oppressive 
assessments,  thus  brought  to  the  knowledge  of  the  Govern- 
ment by  its  own  officers,  the  Authorities  remained  obdurate, 
and  serious  disturbances  broke  out  in  the  Deccan,  where  a 
military  force  was  employed  against  the  people,  for  the 
collection  of  the  enhanced  tax.  This  calamitous  course 
continued  to  be  ruthlessly  pursued,  and  evictions  became 
so  general  that  the  quantity  of  arable  land  abandoned  by 
the  cultivators,  in  the  surveyed  districts  alone,  was  returned 
at  2,238,272  acres  in  the  Bombay  Administration  Report 
for  1877-78. 
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Meanwhile,  a  cultivator  complained  of  the  assessment 
on  his  field  exceeding  greatly  the  limit  of  one-sixth  of  the 
gross  produce  prescribed  in  a  standing  Regulation  of  the 
Government.  The  District  Judge,  who  was  a  Government 
servant,  dismissed  the  plaint ;  but  the  cultivator  obtained 
a  decree  in  his  favour  on  appeal  to  the  High  Court ;  where- 
upon the  Government  introduced  a  Bill  in  the  Legislative 
Council,  removing  all  revenue  cases  from  the  cognizance  of 
the  Civil  Courts ;  and  the  following  observation  of  the 
member  in  charge  shows  the  extent  to  which  illegal 
exactions  were  being  enforced.  Sir  Barrow  Ellis  said : 
**  If  every  man  be  allowed  to  question  in  a  Court  of  Law 
''  the  incidence  of  the  assessment  on  his  field,  the  number 
"  of  cases  which  might  arise  is  likely  to  be  overwhelming." 
This  Bill  was  passed  in  1875  as  the  Bombay  Revenue 
Jurisdiction  Act,  and  conjointly  with  similar  enactments 
relating  to  Northern  India,  it  has  deprived  millions  of 
British  subjects  of  their  Constitutional  right  of  appeal  to 
British  Law  Courts  for  redress  and  protection  against 
illegal  and  oppressive  exactions  of  the  Executive.  The 
enactment  of  those  measures  by  the  Indian  Government,  it 
is  submitted,  was  ultra  vires,  seeing  that  they  are  in  direct 
conflict  with  the  provisions  of  Act  104  of  1861  of  the 
British  Parliament,  by  which  power  has  specifically  been 
conferred  on  the  High  Courts  of  India  to  control  and 
regulate  the  subordinate  tribunals  in  the  Presidencies. 

The  Land  Tax  in  Bengal  was  fixed  in  perpetuity  by  certain 
Regulations  enacted  in  1793,  with  the  express  concurrence 
of  the  Crown  and  Parliament  of  Great  Britain;  and  the 
effect  of  that  measure  on  the  prosperity  of  the  country 
is  briefly,  but  fully,  stated  in  the  following  extract  of  an 
official  report  dated  the  22nd  June,  1883,  and  published  in 
the  Gazette  of  India  in  the  following  October: — "The 
"  Bengal  of  to-day  offers  a  startling  contrast  to  the  Bengal 
'*  of  1793 ;  the  wealth  and  prosperity  of  the  country  have 
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"  marvellously  increased — increased  beyond  all  precedent — 
"  under  the  permanent  settlement.  A  great  portion  of  this 
"  increase  is  due  to  the  zemindari  body  as  a  whole."  These 
beneficial  results  are  the  natural  effect  of  the  security  given 
to  private  property,  and  of  the  confidence  which  the  people 
reposed  in  the  promises  and  intentions  of  their  rulers. 
Capital  and  labour  were  freely  bestowed  in  reclaiming  the 
jungle  which  covered  the  plains  of  Bengal ;  and  although 
the  tax  on  land  amounted,  in  1793,  to  ten-elevenths  of  its 
rental — a  burden  which  many  proprietors  were  unable  to 
bear,  and  which  caused  them  to  lose  their  estates  under 
the  stringent  rules  adopted  for  the  punctual  payment  of 
the  revenue — agricultural  prosperity  and  national  wealth 
steadily  increased,  opening  out  valuable  and  growing 
sources  of  revenue  to  the  State. 

The  prosperity,  thus  created  under  the  protection  of  the 
Permanent  Settlement  Regulations,  became  an  object  of 
intense  cupidity  to  the  new  rulers  of  India ;  and  not  only 
sophistry,  but  also  official  influence  and  pressure,  were 
industriously  employed  for  obtaining  the  co-operation  of 
Indian  officials  in  a  repudiation  of  the  pledges  of  1793  and 
the  appropriation  of  the  wealth  produced  under  their 
influence.  A  member  of  the  Council  for  India,  in  reply  to 
the  proposal,  said : — "  We  have  no  standing  ground  in 
"  India  except  brute  force,  if  we  forfeit  our  character  for 
"  truth ;  *'  and  a  high  official  in  Bengal  resigned  his  appoint- 
ment, rather  than  be  a  party  to  the  violation  of  public  faith 
so  solemnly  pledged  by  the  nation. 

In  spite,  however,  of  the  many  protests  and  remonstrances 
received  from  its  own  officers,  as  well  as  from  the  public, 
the  Government  pursued  its  unfair  project  and  directed 
the  Indian  Legislature  to  enact  a  Bill  imposing  a  small 
additional  burden  on  land  in  Bengal.  This  tentative 
measure  having  led  to  no  popular  insurrection,  further 
steps  were  taken  in  the  same  direction,  and  later  it  was 
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determined  to  give  full  effect  to  the  intended  confiscation, 
through  a  comprehensive  legislative  Act,  abolishing  all 
existing  proprietary  rights,  and  creating  a  class  of  middlemen 
charged  with  the  payment  of  a  scanty  annuity  to  the  actual 
proprietors,  and  empowered  at  the  same  time  to  rack  rent 
the  tenant  farmers  of  the  estates.  The  financial  advantage 
looked  for  by  the  Government  would  then  be  able  to  be 
reaped  simply  by  adequate  taxation  being  imposed  on  the 
middlemen — a  class  who,  not  being  a  party  to  the  Permanent 
Settlement,  could  not  legally  claim  the  exemption  to  which 
the  proprietors  of  land  in  Bengal  are  entitled  under  the 
terms  of  that  compact. 

Great  ingenuity  and  no  small  amount  of  astuteness 
characterised  the  course  adopted  in  the  further  prosecution 
of  the  project.  A  Bill  was  at  first  introduced  with  the  sole 
avowed  object  of  protecting  the  rights  of  tenants  and  of 
aiding  landlords  in  the  recovery  of  rent ;  but  it  was  soon 
afterwards  replaced  by  a  new  Bill,  on  the  plea  that  as  the 
Rent  law  seemed  to  need  amendment,  it  was  advisable  to 
deal  with  both  subjects  in  oiie  legislative  enactment.  This 
second  Bill,  at  the  same  time,  entirely  omitted  to  provide 
for  the  avowed  objects  of  its  predecessor,  and,  after  under- 
going various  alterations,  was  submitted  for  the  opinions  of 
the  High  Court  and  of  a  number  of  officials,  whose  duty 
it  would  be  to  carry  out  its  provisions.  The  Bill  was 
condemned  by  all  those  authorities  as  being  based  on  a 
misapprehension  of  actual  facts,  as  unjust  to  both  the  culti- 
vators and  proprietors  of  land,  and  as  impracticable,  illegal 
and  iniquitous.  Nevertheless,  the  Bill  was  passed  in  March, 
1885,  as  the  Bengal  Tenancy  Act^  and  although  ten  years 
have  since  elapsed,  its  full  execution  seems  impracticable, 
and  but  little  progress  has  been  made  in  the  survey,  and 
the  Record  of  rights  which  is  destined  to  supersede 
the  ancient  rights  of  the  proprietors.  Meanwhile,  the 
public    mind    in    Bengal    remains    much    disturbed  and 
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alarmed ;  land  is  seriously  depreciated,  and  the  increasing 
difficulty  of  recovering  rent  adds  each  year  to  the  number 
of  estates  put  up  for  sale  for  default  of  revenue.  These 
sales  afford  the  Government  opportunities,  of  which  they 
constantly  avail  themselves,  for  acquiring  valuable  estates 
at  merely  nominal  prices. 

The  following  passage  in  the  Preamble  of  Regulation  II. 
of  1793,  will  show  the  direct  conflict  subsisting  between  the 
Regulations  of  that  year  (which  are  still  on  the  statute  book) 
and  the  Bengal  Tenancy  Act,  and  other  Indian  enactments, 
empowering  Revenue  officers  to  preside  as  judges  in  the  Law 
Courts  of  the  country. 

"  All  questions  between  Government  and  the  landholders 
'respecting  the  assessment  and  collection  of  the  public 

*  revenue,  and  disputed  claims  between  the  latter  and  their 
'ryots   have  hitherto  been  cognizable  in    the   Courts  of 

*  Maal  Adawlut  or  Revenue  Courts.     The  collectors  of 

*  revenue  preside  in  these  Courts  as  judges,  and  an  appeal 

*  lies  from  their  decision  to  the  Board  of  Revenue,  and  from 
'the  decrees  of  that  Board  to  the  Governor-General  in 

*  Council  in  the  department  of  revenue.  The  proprietors 
'  can  never  consider  the  privileges  which  have  been  conferred 
'  upon  them  as  secure,  while  the  Revenue  officers  are  vested 
'  with  those  judicial  powers.  Exclusive  of  the  objections 
'  arising  to  these  Courts,  from  their  irregular,  summary,  and 
'  often  ex  parte  proceedings,  and  from  the  collectors  being 

*  obliged  to  suspend  their  judicial  functions  whenever  they 
'  interfere  with  their  financial  duties,  it  is  obvious  that,  if  the 
'  Regulations  for  assessing  and  collecting  the  public 
'revenue  are  infringed,  the  Revenue  officers  themselves 
'  must  be  the  aggressors,  and  that  individuals  who  have 
'  been  wronged  by  them  in  one  capacity  can  never  hope  to 

*  obtain  redress  from  them  in  another.  Their  financial 
'  occupations  equally  disqualify  them  for  administering  the 
'  laws  between  the  proprietors  of  land  and  their  tenants* 
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"  Other  security,  therefore,  must  be  given  to  landed 
"  property,  and  to  the  rights  attached  to  it,  before  the 
**  desired  improvements  in  agriculture  can  be  expected  to 
**  be  effected.  Government  must  divest  itself  of  the  power 
'*  of  infringing  in  its  executive  capacity,  the  rights  and 
*'  privileges  which,  as  exercising  the  legislative  authority, 
*'  it  has  conferred  on  the  landholders.  The  Revenue  officers 
*' must  be  deprived  of  their  judicial  powers.  All  financial 
*'  claims  of  the  public,  when  disputed  under  the  Regulations, 
**  must  be  subjected  to  the  cognizance  of  Courts  of 
*'  Judicature  superintended  by  judges  who  from  their  official 
'^  situations  and  the  nature  of  their  trusts,  shall  not  only 
**  be  wholly  uninterested  in  the  result  of  their  decisions,  but 
*'  bound  to  decide  impartially  between  the  public  and  the 
*'  proprietors  of  land,  and  also  between  the  latter  and  their 
**  tenants.  The  collectors  of  the  revenue  must  not  only  be 
'*  divested  of  the  power  of  deciding  upon  their  own  acts,  but 
'*  rendered  amenable  for  them  to  the  Courts  of  Judicature, 
**  and  collect  the  public  dues,  subject  to  a  personal  prose- 
*'  cution  for  every  exaction  exceeding  the  amount  which 
'*  they  are  authorised  to  demand  on  behalf  of  the  public, 
"  and  for  every  deviation  from  the  Regulations  prescribed 
"  for  the  collection  of  it.  No  power  will  then  exist  in  the 
**  country  by  which  the  rights  vested  in  the  landholders  by 
"  the  Regulations  can  be  infringed  or  the  value  of  landed 
**  property  affected." 

Reverting  now  to  the  question  as  to  how  India  is  to  be 
extricated  from  her  perilous  situation,  and  secured  from 
similar  dangers  in  the  future,  the  first  step  which  her 
recent  history  suggests  is  that  the  arbitrary  power,  the 
exercise  of  which  has  disorganised  her  finances  and  debased 
the  administration  of  justice,  should  be  abolished;  that  the 
legitimate  powers  of  the  Indian  Secretary  of  State  should 
be  strictly  defined,  and  that  the  Minister  himself  should  be 
made  practically  amenable  to  a  Court  of  Justice,  and  be 
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subject  to  a  personal  prosecution  for  every  act  exceeding 
the  limit  of  his  authority. 

The  second  step  should  be  to  supply  a  want  which  has 
long  been  felt  and  is  universally  acknowledged — the  want 
of  a  wholesome  influence  over  the  Finance.  Such  an 
influence  can  be  advantageously  exercised  only  by  men 
personally  and  permanently  interested  in  the  safety  of  the 
finances  and  the  welfare  of  the  country — qualifications  in 
which  the  Secretary  of  State  is  manifestly  deficient,  while 
subordinate  officials  would  lack  the  power  necessary  for  the 
due  exercise  of  the  needed  influence.  In  all  civilised 
countries,  this  influence  is  exercised,  more  or  less  directly, 
by  the  taxpayers,  who  are  undoubtedly  the  body  of  men 
permanently  and  most  deeply  interested  in  the  safety  of  the 
finances  and  the  welfare  of  the  country. 

The  system  of  government  now  followed  in  India,  how- 
ever, precludes  the  taxpayers  from  the  exercise  of  any 
influence  in  a  matter  of  such  vital  importance  to  them. 
India  has  no  Parliamentary  institution  where  the  wants  and 
feelings  of  the  people  can,  in  a  Constitutional  and  effective 
manner,  be  made  known  to  their  rulers  and  legislators — a 
condition  of  things  which  involves  serious  danger  to  the 
State,  as  all  statesmen  will  doubtless  admit.  It  is  true  that 
the  Non-Official  members  of  the  Indian  Legislative  Council 
are  theoretically  considered  to  discharge  the  duties  which 
members  of  Parliament  would  fulfil  if  a  Parliament  existed. 
But  their  insignificant  number,  and  the  fact  of  their  being 
selected  by  the  Government,  negative  that  theory.  On  the 
other  hand,  simply  to  increase  their  number,  so  as  to  allow 
them  at  all  times  to  combine  for  a  majority,  might  result  in 
rendering  the  Government  powerless  for  good,  and  in 
creating  the  great  peril  which  arises  when  the  supreme 
power  in  a  State  is  vested  in  a  single  Popular  Assembly. 

In  nearly  every  country  an  Upper  House  has  been  found 
absolutely  necessary  to  prevent  the  decisions  of  a  Parlia- 

10 
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ment  from  being  entirely  the  result  of  momentary  passions 
and  impulses,  and  to  insure  their  being  the  conclusion 
arrived  at  after  mature  deliberation  and  calm  reflection. 

The  task  of  introducing  a  fair  Parliamentary  system  in 
India  will,  doubtless,  be  difficult.  The  establishment  of 
Parliaments  in  our  Colonies  presented  many  difficulties, 
especially  in  the  Canadian  Provinces,  where  the  population 
consisted  of  different  races,  each  deeply  attached  to 
its  traditional  institutions,  language,  and  religion. 
Parliamentary  Government,  however,  rests  on  principles 
emanating  from  the  nature  of  man,  and  applicable  to 
the  wants  of  communities,  irrespective  of  climate  and 
accidental  circumstances.  The  Parliament  of  Canada, 
traced  on  these  principles  by  Lord  Durham  in  1837, 
and  subsequently  brought  into  existence,  appears  to  be 
satisfying  the  wants  and  legitimate  aspirations  of  the 
people,  and  consolidating  the  British  Dominion  in 
North  America.  In  the  general  absence  of  a  local 
aristocracy,  a  Senate  or  Upper  House  had  to  be  formed  by 
Government  nominating  its  members  for  life;  and  the  rights 
and  functions  of  the  Crown  were  delegated  to  the  Governor- 
General,  who  represents  the  Sovereign,  The  varied  expe- 
riences acquired  in  our  different  colonies  should,  with  the 
aid  of  trustworthy  Indian  officials,  enable  us  to  adapt  the 
Parliamentary  system  to  the  wants  and  circumstances  of 
India,  without  the  risk  of  falling  into  the  many  errors 
which  generally  mark  the  execution  of  tentative  measures. 

To  those  who  are  personally  acquainted  with  India,  it  will 
doubtless  appear  advisable  to  extend  the  franchise  only  to 
the  classes  able  to  understand  and  value  the  gift,  and  to 
appreciate  the  advantage  of  a  Representative  system  of 
government ;  and  if,  at  the  same  time,  a  method  should  be 
devised  for  maintaining  some  proportion  between  the  power 
conferred  on  the  elector  and  the  financial  burden  which  he 
has  to  bear,  the  difficulties  and  ds^ngers  which  have  arisen 
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in  other  countries  from  a  neglect  of  the  principle  involved, 
may  perhaps  be  lessened,  if  not  entirely  avoided,  by  the 
application  of  that  principle  to  India. 

Sir  Auckland  Colvin,  in  his  very  instructive  Article 
mentioned  previously,  lays  particular  stress  on  the  fact 
that  '*  the  root  of  our  financial  difficulties  in  India  is  the 
insufficient  check  exercised  by  the  Financial  Department "  ; 
and  Sir  David  Barbour,  in  his  remarkable  speech  at  the 
International  Bimetallic  Conference  last  spring,  said  :  **  The 
system  of  government  in  India  is  favourable  to  increase 
of  expenditure  and  unfavourable  to  reduction  of  expen- 
diture." In  short,  there  is  a  general  consensus  of  opinion 
that  the  evil  from  which  India  is  suffering,  can  be  remedied 
only  by  a  wholesome  influence  being  created,  to  control  the 
administration  of  her  finances.  Sir  Auckland  Colvin  does 
not  believe  that  "the  time  has  come,  when  the  Indian 
expenditure  can  be  controlled  by  an  Indian  Parliament  " ; 
and  looks  for  a  remedy  to  the  Finance  Minister  exercising 
more  influence  in  the  Council  of  the  Governor-General  of 
India.  It  should,  however,  be  remembered  that  the 
decisions  of  that  Council  are  not  final,  but  may  be  reversed 
by  the  Secretary  of  State,  that  is,  by  the  very  official  who, 
disregarding  the  remonstrances  of  the  Finance  Minister  and 
the  Law  member  of  the  Viceroy's  Council,  insisted  on 
adopting  the  increased  scale  of  Military  expenditure  initiated 
in  1885,   from  which  the  existing  financial  difficulties  of 

India  have  arisen. 

J.  Dacosta. 


10—2 
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III.— THE  MATRIMONIAL  CAUSES  ACTS,  AND 
ACCESS  TO  CHILDREN  BY  DIVORCED 
PARENTS. 

rpHE  question  whether  or  no  a  divorced  parent  should 
"^  be  permitted  access  to  his  or  her  infant  children  is 
one  of  extreme  importance;  and  one  for  which,  I  venture  to 
think,  the  English  Law  provides  a  mode  of  solution  not 
altogether  satisfactory. 

By  the  Matrimonial  Causes  Act  of  1857,  the  Court  is 
empowered  to  make  such  provision  in  the  final  decree  in  a 
divorce  suit,  as  it  may  deem  just  and  proper,  with  respect 
to  the  custody  of  the  children;  and  the  Matrimonial 
Causes  Act  of  1859,  recognising  that  such  orders  are, 
by  their  very  nature,  temporary  and  requiring  to  be  altered 
with  any  change  of  circumstance,  has  widened  these 
powers,  and  has  enabled  the  Court,  upon  application,  to 
make  orders  as  to  the  custody  of  the  children  after  the  final 
decree. 

These  statutes,  then,  give  the  Court  the  very  widest 
discretion  in  dealing  with  the  infant  children  of  dissolved 
marriages;  and,  so  far  as  the  actual  "custody**  of  the 
children  is  concerned,  no  one  can  cavil  at  the  course 
adopted  by  the  Legislature  ;  for  "  custody  "  is  a  matter 
which  can  only  be  decided  by  the  Judge  in  accordance  with 
the  exigencies  of  individual  cases.  But  in  deciding  upon 
*'  custody,"  it  need  hardly  be  said,  the  Court  has  also  to 
decide  whether  the  divorced,  and  therefore  (usually,  though 
not  invariably)  "  non-chosen "  parent  shall  be  allowed 
access  to  the  children,  either  immediately  after  the  final 
decree,  or  at  any  subsequent  period. 

But  is  this  a  question  that  should  be  left  to  Judicial 
discretion  ?     I  venture  to  think  not. 
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In  the  first  place— as  the  cases  shew— the  Courts  of  first 
and  second  instance  exercise  their  discretion  with  con- 
siderable severity ;  and  it  comes  to  this,  that,  in  the  absence 
of  very  exceptional  circumstances,  it  is  exceedingly  difiicult 
for  a  divorced  father,  and  still  more  diflBcult  for  a  divorced 
mother,  ever  again  to  get  access  to  his,  or  her,  infant 
children — and  this,  too,  however  blameless  the  wrongdoer's 
subsequent  life  may  be. 

Of  course,  a  continuance  of  that  immorality  which  led  to 
the  divorce  should  operate  as  an  effectual  bar  to  any  access, 
and  the  Court  would  be  justified  in  repulsing,  with  very 
strong  observations,  any  respondent  who,  at  the  date  of  the 
petition,  was,  for  instance,  still  living  in  adultery.  But  the 
petitioning  respondent  who  is  usually  repulsed  is  one  who 
has  made  some  expiation  for  the  past  offence  by  a  period  of 
blameless  life ;  and  the  question  which  must  present  itself 
on  every  such  occasion  is  this: — Are  the  inferior  Courts 
justified  in  using  their  discretion  in  the  way  in  which  they 
use  it  ? 

The  House  of  Lords  in  the  case  of  Symington  v.  Symington 
(2  H.L.,  Scotch  App.  415)  has  given  a  precedent  for  very 
much  greater  leniency ;  and  the  Judgments  of  their  Lord- 
ships contain  almost  unanswerable  reasons  for  such  a 
course.  The  case  cited  was  a  husband's  appeal  against 
the  Judgment  of  the  First  Division  of  the  Court  of 
Session,  Scotland,  whereby  he  had  been  found  guilty 
of  adultery  under  peculiarly  base  circumstances,  and 
had  been  ordered  to  separate  himself  from  his  wife  "  in 
all  time  coming " :  she  being  further  granted  alimony 
and  custody  of  the  children  during  their  respective 
pupillarities. 

The  House  of  Lords  found  that  the  appellant  had  been 
guilty  of  adultery,  and  therefore  upheld  the  decree ;  but  it 
reversed  the  decision  of  the  Court  below  as  to  the  custody 
of  the  children,  and  committed  the  sons  to  the  father  and 
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the  daughters  to  the  mother.  In  giving  Judgment,  Earl 
Cairns,  L.H«C.,  said : 

"  Grave  as  the  ofFence  in  this  case  was,  there  appears  to 
**  be  no  continuance  of  immorality.  It  is  proved  that  the 
^^  husband  is  affectionately  attached  to  the  children  and 
**  has  always  been  so.  He  is  engaged  in  a  profitable 
"  business.  I  cannot  perceive  that  an  order  which  should 
*'  take  from  him  the  custody  of  his  sons  would  be  conducive 

**  to  their  future  welfare On  both  sides  there 

**  ought  to  be  a  careful  opportunity  of  access,  so  that  none 
"  of  the  children  may  grow  up  without  as  full  knowledge, 
**  and  as  full  intercourse  as  the  case  will  admit  of,  with  both 
*'  parents,  in  the  hope  that  a  curtain  of  oblivion  will  be 
"  drawn  over  all  that  has  occurred." 

Lord  Neaves  was  even  more  emphatic.  "  If  we  take  a 
**  man's  children  from  him,"  said  his  Lordship,  '*  we 
**  leave  him  a  solitary  being,  and  deprive  him  of  the  most 
*'  powerful  inducement  to  amendment  of  life.  It  is  not 
**  that  he  has  committed  faults,  but  that  he  teaches,  or  is 
**  likely  to  teach,  evil  to  them,  and  to  corrupt  their  morals, 
**  that  can  alone  entitle  us  to  interfere." 

In  the  face  of  such  humane  and  wise  utterances  as  these, 
coming  from  so  high  a  Judicial  source,  how  can  it  fairly  be 
maintained  that  the  Judges  of  inferior  tribunals  have  no 
choice  but  to  keep  shut  the  narrow  road  by  which  a 
wrongdoer  may  hope  to  recover  some  fragments  of  that  of 
which  a  single  false  step,  possibly  bitterly  regretted,  may 
have  deprived  him  ? 

But  it  may  be  contended  that  Symington  v.  Symington 
deals  with  a  divorced  father,  and  that,  had  the  guilty  party 
been  the  wife,  a  very  different  decision  would  have  been 
come  to.  Granting  that  adultery  in  a  woman  is  very  much 
more  heinous  than  in  a  man,  yet  it  can  hardly  be  urged 
that  the  guilty  wife  should  be  denied  **  the  most  powerful 
inducement  to  amendment  of  life,"  which  is  given  to  the 
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husband;  or  that,  because  she  is  a  woman,  she  is  more 
'*  likely  to  teach  evil  to  her  children  and  to  corrupt  their 
morals ;  "  or,  lastly,  that  "  a  curtain  of  oblivion  "  is  to  be 
drawn  only  over  such  unhappy  conjugal  pasts  as  contain 
the  husband's  lapses  from  the  duties  of  married  life* 

Another  objection  to  the  conclusions  drawn  in  the 
present  Article  from  the  case  of  Symington  v.  Symington 
may  be  made  on  the  ground  that  the  father  had  a  profitable 
business,  and  that  the  House  of  Lords  clearly  felt  that  his 
sons  would  suffer  in  their  material  prospects  were  they  to 
be  removed  from  his  custody.  The  explicit  language  of  the 
various  Judgments  renders  it  idle  to  contend  that  this  was 
the  sole  reason  for  the  decision. 

That  the  advantage  of  the  children — material  or  moral — 

should  be  the  decisive  factor  in  these  cases,  is  right  enough ; 

.  and  this,  incidentally,  is  one  of  the  reasons  why  it  is  usually 

much  easier  for  a  divorced  father  to  keep  up  intercourse 

with  the  children  than  it  is  for  a  divorced  mother. 

But  this  doctrine  may  be  pushed  too  far.  The  divorced 
father  may  be,  for  instance,  at  the  head  of  a  very 
lucrative  business.  Although  his  crime  was  of  the  blackest 
description,  yet  his  petition  for  custody  will  have  a  better 
chance  of  success  than  that  of  the  father  whose  fault  was 
of  a  much  more  pardonable  character,  but  who  cannot 
offer  his  children  the  like  material  advantages. 

Besides,  even  if  the  possession  of  influence,  or  wealth,  or 
a  lucrative  business  may  be  justly  held  sufficient  to  incline 
the  Courts  to  give  a  man  custody  of  his  sons,  where  he 
would  not  otherwise  have  had  such  custody;  yet  the 
advantages  of  the  children,  which  must  be  looked  to  in 
considering  **  access,"  are  of  a  very  different  kind. 

Here  the  question  is  of  a  much  more  subtle  order.  The 
Court  has  to  ask  itself  whether  or  no  it  is  to  the  interest  of 
the  children  to  be  cut  off  altogether  from  intercourse  with 
their  erring  parent,  and  to  be  brought  up  in  the  belief  that 
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he  or  she  is  dead.  But  it  may  be  doubted  whether  such 
a  course  of  absolute  obliteration  is,  generally  speaking, 
even  possible — it  would  require  that  the  offence  and  the 
consequent  separation  should  have  taken  place  before  the 
children  had  reached  an  age  of  understanding;  and  even 
then  the  gossip  of  neighbours  or  servants,  if  not  their  own 
minds,  will  lead  them  to  ask  significant  questions,  and  think 
out  distorted  shapes  of  the  truth  for  answers.  However 
guarded  such  a  household,  however  circumscribed  its 
topics  of  conversation,  the  secret  will  find  a  means  of  entry, 
and  come  between  the  guardian  parent  and  his  children — 
endowing  every  burst  of  childish  discontent  with  a  character 
of  unnatural  bitterness,  and  rendering  any  interval  of 
silence  ominously  significant.  At  the  same  time,  the  fault 
of  the  absent  parent  is  exaggerated  and  magnified;  the 
unremembered  personality  takes  shape  in  the  infant  brain  ; 
and  the  shape  is  usually  a  very  terrible  one. 

A  set  of  papers,  in  a  petition  for  access  presented  as  long 
ago  as  1880,  is  lying  before  me  now.  They  contain  a 
passage  which  will  illustrate  my  meaning.  A  little  g^rl  of 
ten  was  asked  whether  she  would  know  her  mother  were 
she  to  see  her.  "  Yes,"  she  answered,  timidly ;  "  but  I 
should  be  afraid  of  her." 

We  mortals  are  always  ready  to  magnify  the  harm  done 
to  us  by  those  nearest  and  dearest ;  the  children  go  out 
into  the  world,  and,  in  all  likelihood,  meet  with  their  fair 
share  of  the  knocks  and  disappointments  which  the  world 
distributes  so  impartially.    What  is  the  result  ? 

They  put  it  down  to  their  unhappy  circumstances ;  and 
deem  themselves  handicapped  by  the  offence  of  one  parent, 
and  possibly  the  selfishness  of  both. 

Let  us  look,  for  a  moment,  at  the  other  side  of  the 
picture.  The  Court  permits  the  erring,  but  repentant, 
parent  to  retain  whatsoever  control  an  intercourse  of,  say, 
two  hours  per  month  can  give.    The  children,  at  least,  will 
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now  know  the  extent  of  the  damage.  Instead  of  the 
sinister,  unseen  figure,  built  up  by  brooding  and  rumour,  to 
darken  their  lives  and  maim  their  enterprises,  they  discover 
that  the  divorced  parent  is  a  person  of  ordinary  human 
weakness,  though,  perhaps,  of  more  than  ordinary  human 
folly ;  and  they  learn  that  Society, — in  its  widest  sense, — 
however  severely  it  is  bound  to  punish  lapses  from  the 
marriage  pact,  yet  does  not  deny  a  measure  of  rehabilita- 
tion to  those  who  give  the  truest  sign  of  repentance, — 
to  wit,  a  reformation  of  life,  or,  at  least,  discontinuance  of 
the  adultery  or  immorality  which  formed  the  ground  for  the 
divorce.  Above  all,  they  will  find  that  in  the  main,  public 
opinion  is  just  and  fair-minded,  and  that  no  man  ever 
suffers  in  his  chances  of  worldly  success,  or  in  the 
opinion  of  his  neighbour  because  of  his  father's  sins} 
and  that,  as  a  matter  of  fact,  he  will  gain  greatly  in  the 
estimation  of  his  friends  if  he  proves  himself  a  loving 
sympathiser  for  one  who  has  undoubtedly  wronged 
him,  instead  of  permitting  himself  to  be  sequestered  for 
ever  from  one  of  the  authors  of  his  being.  Yet,  such 
life-long  sequestration  is  the  only  natural  result  of  keeping 
infant  children  entirely  apart  from  their  divorced  parents. 

Turning,  lastly,  to  the  principles  of  abstract  Justice.  Is 
the  punishment  to  be  never  ending?  Public  life  affords 
innumerable  instances  of  men,  who,  having  offended,  are 
allowed  a  fresh  start  in  life.  Our  private  circles  of 
acquaintance  may  supply  us  with  many  more.  And  it 
would  indeed  be  a  terrible  thing  if  it  were  not  so. 

But  it  may  be  urged,  and  with  considerable  force,  that 
the  offences  which  render  a  person  liable  to  be  divorced 
are  such  that  the  culprit  is  rightly  condemned  to  lose  his 
children's  society  for  the  years  which  may  intervene 
between  the  divorce  and  their  majority.  And  furthermore, 
that,  without  such  a  penalty,  a  powerful  deterrent  to 
desertion,  and  cruelty,  and  even  adultery,  would  be  removed. 
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Granting  this,  for  argument's  sake,  let  us  have  this 
penalty  embodied  in  a  specific  statute.  At  present  it 
depends  not  on  definite  legislation,  but  on  Judicial 
discretion;  and,  as  drowning  men  proverbially  catch  at 
straws,  this  penalty  cannot  possibly  be  the  deterrent  which 
its  advocates  contend  that  it  is. 

But  if  the  penalty  were  embodied  in  a  specific  statute — 
would  such  a  law  be,  ethically  speaking,  a  just  one? 
Examples  drawn  from  foreign  countries  are  always 
dangerous,  especially  when  one  is  dealing  with  questions 
of  abstract  principle ;  but  I  cannot  refrain  firom  quoting 
what  the  "Code  Napoleon"  has  to  say  upon  this  subject: — 

''  Quelle  que  soit  la  personne  sL  laquelle  les  enfants  seront 

*•  confi6s,  les  pere  et  m6re  conserveront  respectivement  le 

•*' droit    de  surveiller  Tentretien   et    T^ducation  de  leurs 

**  enfants,  et  seront  tenus  d*y  contribuer  d  proportion  de 

"  leurs  facult^s."     (Bk.  I.,  Tit.  vi.,  c.  iv.,  sec.  303.) 

Contrast  this  with  the  rule  in  the  case  of  Handley  v. 
Handky  (L.R.  [1891]  P.D.  124)  :— 

*'  Where  a  decree  for  dissolution  has  been  made  on  the 
**  ground  of  the  adultery  of  the  wife,  and  the  infant  children 
**  of  the  marriage  have  been  given  into  the  custody  of  the 
''husband,  the  Court  is  not  precluded  from  making  an 
**  order  giving  the  divorced  wife  access  to  them,  but  as  a 
*'  general  rule  such  an  order  will  not  be  made." 

Which  of  these  two  mode?  of  treatment  is  the  right  one  ? 
Surely  the  former,  and  it  is  also  the  more  merciful.  Who 
can  read  the  dicta  in  Symington  v.  Symington  and  yet  say 
otherwise  ? 

The  following  passages  firom  M.  Laurent's  valuable  com- 
mentary on  the  "  Code  Napol6on  "  seem  to  me  to  help  my 
argument. 

In  one  place,  he  says  : — 

<<  Des  enfants  sont  n6s  du  manage ;  le  fait  de  leur 
''  conception  pendant  le  mariage  leur  a  donn^  la  I6gitimit6, 
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"le  divorce  ne  peut  la  leur  enlever;  ils  conservent  done 
"  tons  les  droits  des  enfants  legitimes  centre  leurs  parents 
"  divorcfes,  le  droit  d'6ducation,  le  droit  aux  aliments,  le 
''droit  de  succession.  Par  la  rnfime  raison,  les  parents 
''divorces  conservent  la  puissance  patemelle  sur  leurs 
"  enfajitSy  car  ils  ne  cessent  pas  d'etre  pdre  et  mdre." 

And  again  2 — 

"  On  demande  si  T^poux  centre  lequel  le  divorce  est 
"prononc6  perd  la  puissance  paternelle.  Nous  sommes 
''  6tonn6  de  lire  dans  Zachariae  que  cet  6poux  est  consid6r6 
"comma  mort;  que,  par  suite,  r6poux  qui  a  obtenu  le 
"  divorce  prend  la  tutelle  des  enfants.  Comment  T^poux 
"  coupable  serait-il  consid6r6  comme  mort,  alors  que  la  loi 
"  permet  de  lui  confier  les  enfants  ?  Et  s'il  6tait  mort,  la  loi 
"  pourrait-elle  dire  qu'il  conserve  le  droit  de  surveiller 
"  leur  entretien  et  leur  Education  ?  .  .  .  .  il  faudrait 
**  un  texte  plus  que  formel  pour  que  T^poux  coupable  fut 
"  consid6r6  comme  mort,  alors  qu'en  r6alit6  il  vit  et  que  la 
"  loi  lui  reconnait  des  droits  sur  T^ducation  de  ses  enfants" 
— as  the  Law  does  in  this  country,  provided  he  have  a 
profitable  business. 

And  this  brings  me  to  the  main  purpose  of  my  Paper.  I 
venture  to  think  that  the  right  course  is  a  middle  one 
between  the  mildness  of  French  Law  and  the  severity  of 
our  own*  I  would  suggest  a  statute  embodying  provisions 
limiting  the  cessation  of  intercourse  between  divorced 
parents  and  infant  children  to  a  period  not  exceeding  two 
years  firom  the  date  of  the  final  decree.  The  Court,  of 
course,  must  feel  satisfied  that  the  petitioning  respondent 
is  leading  a  blameless  life,  at  any  rate  at  the  date  of  the 
petition,  and  any  return  to  immorality  subsequent  to 
access  being  granted,  should  be  sufficient  grounds  for  its 
revocation. 

C.  B. 
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IV.— STATE    LABORATORIES    AND    THE    FOOD 
PRODUCTS  (ADULTERATION)  COMMITTEE. 

rriHERE  are  many  reasons  why  the  deliberations  of  the 
-*-  Select  Committee  of  the  House  of  Commons,  which 
sat  last  Spring  and  is  to  sit  again  in  the  coming  session,  to 
inquire  into  the  adulteration  of  Food  Products,  will  be  of 
immense  public  interest.  Any  tampering  with  the  purity  of 
an  article  of  food  or  drink  affects  first  of  all  the  public 
health,  one  of  the  first  cares  of  the  State.  Secondarily,  its 
effect  is  economic.  The  state  of  Agriculture  in  this  country 
imperatively  demands  that  the  producers  in  the  British  Isles 
may  be  allowed,  if  it  be  possible,  to  supply  the  demands  of 
their  countrymen.  The  question  is  being  considered  by 
the  Royal  Commission  on  Agriculture,  but  it  is  one  which 
equally  concerns  the  Food  Products  Committee.  If  the 
foreigner  can  place  upon  the  market  a  pure  and  wholesome 
food  cheaper  than  the  home  farmer,  then  there  is  no  cure 
by  legislation,  Thrift  and  Science  are  the  only  weapons ;  but 
if  it  be  true,  and  we  believe  it  is,  that  the  victory  of 
foreigners  in  our  markets  is  largely  due  to  systematic 
adulteration  and  sophistication,  then  the  Food  Products 
Committee  have  it  in  their  power  to  stamp  out  those  forms 
of  abuse,  which  science  has  already  discovered,  and  perhaps 
thereby  help  to  bring  prosperity  to  the  tenant  farmer. 
It  is  not  within  the  range  of  practical  legislation  to 
solve  these  questions  once  and  for  all,  since  the  ingenuity 
of  man  in  these  days  of  invention  will  discover  new 
methods  of  adulteration  and  fraud,  only  to  be  dealt  with 
from  time  to  time  by  new  statutes.  A  third  reference 
to  the  Committee,  and  part  of  which  the  present  writer 
purposes  to  consider  in  this  Paper,  is  the  administration 
and  procedure  under  the  existing  Adulteration  laws.     The 
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Food  and  Drugs  Acts  have  given  rise  to  a  proportionally 
large  number  of  cases  stated  for  the  opinion  of  the  High 
Court,  and  after  the  20  years  of  trial,  it  has  become 
apparent  that  there  should  be  new  legislation,  not 
only  to  ensure  an  equality  of  justice,  for  the  con- 
victions are  very  anomalous,  but  also  to  simplify,  improve, 
and  economise  the  administration  and  procedure  under 
these  Acts. 

There  are  in  the  British  Isles  many  classes  of  officials 
directly  concerned  with  the  inspection,  analysis,  and  general 
care  of  what  is  intended  or  exposed  for  sale,  sold,  or  imported 
for  the  drink  and  food  of  man.  And  indirectly  the  Legislature 
protects  the  public  as  purchasers  of  these  articles  by  means 
of  various  enactments  (a)  connected  with  the  healthy  main- 
tenance and  good  order  of  bakeries,  dairies,  markets  and 
slaughterhouses,  (6)  concerning  the  sale  of  horse  flesh,  the 
carrying  on  of  noxious  trades,  the  pollution  of  streams  and 
the  manufacture  of  beer  and  spirits,  in  each  case  appointing 
officials  to  carry  out  the  provisions  of  these  statutes. 
Sometimes  the  primary  objects  of  such  legislation  may  be 
concerned  with  the  duty  which  the  State  feels  towards  the 
employed  or  with  the  exigencies  of  State  finance,  but  in  all 
there  is  a  secondary  feature,  with  a  view  to  which  each  law 
is  in  part  framed,  or  which  may  arise  as  an  unpremeditated 
consequence  of  the  passing  of  such  a  law.  Entirely  distinct 
from  all  these  statutes,  usually  classed  as  ''  Public  Health  " 
enactments,  are  those  protecting  the  purchaser  from  fraud 
arising  in  the  weighing  and  measuring  of  any  article, 
or  from  imposition  by  the  use  of  false  trade  descriptions 
and  marks.  Under  the  former  of  these  Acts  a  number  of 
official  Inspectors  are  appointed  by  the  Local  Authority, 
and  under  the  Merchandise  Marks  Acts  of  1887,  1891 
and  1894,  the  Boards  of  Trade  and  Agriculture  are 
empowered  to  prosecute,  where  the  public  weal  is  at 
stake ;     there     is,    of    course,    nothing    to    prevent    the 
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Customs  officers  from  making  use  of  these  enactments 
at  the  port  of  entry.  The  "  Public  He^th  Acts/'  actually 
so  called,  codified  the  offences  relating  to  the  sale  of 
unsound  food,  and  for  their  administration  two  classes  of 
officials  were  called  into  existence.  The  Public  Health 
Acts  authorised  the  Urban,  Rural,  and  Port  Authorities  to 
appoint  Medical  Officers  of  Health  and  Inspectors  of 
Nuisances,  whose  duties  have  been  minutely  defined  and 
laid  down  by  Orders  of  the  Local  Government  Board.* 
The  Urban  Authority  may  be  either  a  Municipal  Borough 
Council  acting  by  virtue  of  the  Local  Government  Act, 
i894,t  as  an "  Urban  District  Council,"  or  an  "  Urban 
District  Council,"  not  a  Borough  Council.  The  Rural 
Authority  will  henceforth  be  the  "  Rural  District  Council."! 
The  Local  Government  Act,  1888,  in  confirming  this 
system  of  decentralisation,  also  gave  power  to  County 
Councils  to  appoint  their  own  Medical  Officer  of  Health ; 
and  it  further  enacted,  subject  to  special  leave  to 
be  obtained  from  the  Local  Government  Board,  that 
certain  qualifications  were  necessary  for  anyone  to  hold 
the  office  of  Medical  Officer  of  Health  in  any  county 
or  county  district.  These  qualifications  are  such  as  enable 
him  to  practice  medicine  and  surgery,  and  where  the 
population  exceeds  50,000,  an  additional  special  diploma 
in  Public  Health  is  required.^  That  special  diploma 
is    now  only    granted  according  to    the   Regulations    of 


•  These  Orders  bear  date  23rd  March,  1891. 
t  57  &  58  Vict.,  c.  73.  S  17- 

}  The  following  are  the  sections  of  the  Public  Health  Act,  1875,  anthorising 
these  bodies  to  appoint ; — 

§  189,  **  Every  Urban  Authority  shall  from  time  to  time  appoint  fit  and 
proper  persons,*'   to   be   the   medical   officer   of    health     .... 

inspector  of  nuisances 

§  190  (the  same  as  regards  the  Rural  Authority). 
$  Local  Government  Act,  z888  (51  &  52  Vict,  c.  41,  §  18). 
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the  General  Medical  Council  issued  in  1889.  The  next 
elass  of  officials  came  into  existence  by  virtue  of  the 
Adulteration  Acts,  and  they  are  of  two  kinds.  There 
are  the  persons  putting  the  Acts  into  motion  by  taking 
or  buying  samples,  who  may  be  any  of  those  classes 
enumerated  in  the  several  different  sections  of  those  Acts.* 
The  second  set  of  officials  are  the  analysts,  upon  whose 
certificates  the  prosecutions  are  undertaken.  The  samples 
to  be  examined  prior  to  any  prosecution  are  handed  to  the 
Public  Analysts  appointed  under  the  several  sections 
of  the  Adulteration  Acts,t  subject  to  the  amendment  of 
the  Local  Government  Act  of  i888.t  Their  certificate 
is  primd  facie  evidence,  but  may  be  attacked  by  the 
defence. 


•  38  &  39  Vict,  c.  63,  §  13,  "  Any  medical  officer  of  health,  inspector  of 
nuisances,  or  inspector  of  weights  and  measures,  or    any  inspector  of  a 
market,  or  any  police  constable  under  the    direction   or   at   the   cost   of 
the    local    authority   appointing   such    officer,    inspector  or    constable,   or 
charged  with  the  execution  of  the  Act,  may  procure  any  sample  of  food  or 
drugs.  . .    .    .    ."    Any  of  these  officials  may  employ  a  deputy  (Harder  v. 

Scott,  L.R.  5  Q.B.D.  552),  42  &  43  Vict,  c.  30,  §  3.  These  officers  above- 
mentioned  may  procure  a  sample  of  milk  at  any  place  in  the  course  of 
delivery  of  the  milk. 

t  **  In  the  city  of  London  and  the  liberties  thereof,  the  Commissioners  of 
Sewers  of  the  city  of  London  and  the  liberties  thereof,  and  in  all  other  parts  of 
the  metropolis,  the  vestries  and  district  boards  acting  in  execution  oi  the  Act 
for  the  better  local  management  of  the  metropolis,  the  court  of  quarter  sessions 
of  every  county,  and  the  town  council  of  every  borough  having  a  separate 
court  of  quarter  sessions,  or  having  under  any  general  or  local  Act  of  Parlia- 
ment or  otherwise  a  separate  police  establishment,  may  ....  and  shall 
....  appoint  one  or  more  persons  possessing  competent  knowledge,  skill 
and  experience,  as  analysts  of  all  articles  of  food  and  drugs  sold  within  the  said 

city,  etc but  such  appointments    ....    shall    ....    be 

subject  to  the  approval  of  the  Local  Government  Board  ....*'  (38  &  39 
Vict,  C63,  §10.) 

J  §  3.  **  There  shall  be  transferred  to  the  council  of  each  county,  on  and  after 
the  appointed  day,  the  administrative  business  of  the  justices  of  the  county  in 
quarter  sessions  assembled ;  that  is  to  say,  all  business  done  by  the  quarter 
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It  is  in  the  discretion  of  the  Magistrate  to  have  the 
sample  also    analysed  by  the  Chemical    OflBcers  of  the 

sessions,  or  any  committee  appointed  by  the  quarter  sessions,  in  respect  of 
the  several  matters  following,  namely: — 

(ix.)  The  tables  of  fees  to  be  taken  by  and  the  costs  to  be  allowed  to  any 
inspector,  analyst,  or  person  holding  any  office  in  the  county.    .    .    . 

(x.)  The  appointment,  removal  and  determination  of  salaries  of  the  .... 
public  analysts    .... 

S  34*  (^O  Such  powers,  duties,  and  liabilities  of  the  court  of  quarter  sessions 
or  justices,  as  in  the  case  of  a  county  are  transferred  to  the  county  council, 
shall  be  transferred  to  the  council  of  the  county  borough,  whether  the  same 
are  vested  in  or  attached  to  the  court  of  quarter  sessions,  or  justices  of  the 
borough,  or  of  the  county  in  which  the  borough  is  situate :    .    .    .    . 

§  35.  In  the  case  of  a  quarter  sessions  borough  (not  being  one  of  the 
boroughs  named  in  the  Third  schedule  to  this  Act)  but  containing,  according  to 
the  census  of  1881,  a  population  of  xo,ooo  or  upwards,  the  following  provisions 
shall,  on  and  after  the  appointed  day,  apply  : — 

(i.)  Nothing  in  this  Act  shall  transfer  to  the  county  council  any  power  of 
the  council  of  the  borough  as  local  authority  under  any  Act,  or  (save  as  in 
this  Act  expressly  mentioned)  alter  the  powers,  duties,  liabilities  of  the  council 
of  the  borough  under  the  Municipal  Corporations  Act,  1882,  but  subject  to  the 
above  provisions  and  to  the  savings  hereinafter  contained,  the  borough  shall 
form  part  of  the  county  for  the  purposes  of  this  Act.    .    .     . 

§  38.  Where  a  borough  having  a  separate  court  of  quarter  sessions 
contained,  according  to  the  census  of  1881,  a  population  of  less  than  10,000, 
the  following  provisions  shall  after  the  appointed  day  apply  : — 

(2.)  There  shall  be  transferred  to  the  county  council  the  powers,  duties, 
and  liabilities  of  the  council  of  the  borough — 

(6.)  as  regards  the  appointment  of  analysts  under  the  Acts  relating  to  the 
sale  of  food  and  drugs.* 

§  39.  Where  a  borough,  whether  with  or  without  a  separate  court  of 
quarter  sessions,  contained,  according  to  the  census  of  z88i,  a  population  of 
less  than  10,000,  then  ....  all  powers,  duties,  and  liabilities  of  the 
mayor,  aldermen,  and  burgesses,  or  council  of  the  borough,  or  the  watch 
committee  of  the  borough  in  relation — 

(b,)  to  the  appointment  of  analysts  under  the  Acts  relating  to  the  sale  of 
foods  and  drugsf    ....    shall  cease." 

*  Analyttt  had  up  to  this  time  been  appointed  by  the  conndlt  of  these  boronghs  under 
the  Food  and  Drugs  Act,  1875.  By  this  section,  this  power  as  regards  these  smaller  Borough 
Councils  passes,  subject  to  the  provisos  above,  to  the  County  Council. 

t  In  boroughs  not  having  any  Quarter  Sessions,  there  was  power  where  there  was  a  separate 
police  force  to  appoint  Analysts:  the  power  ceases  by  tUs  enactment. 
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Inland  Revenue,*  but  the  results  of  this  analysis  are  in  no 
way  binding  upon  the  Magistrate,  and  the  Somerset  House 
Laboratory  is  not,  therefore,  one  of  appeal.  Under  the 
Agricultural  Fertilizers  and  Feeding  Stuffs  Act,  i894,t  a 
different  system  is  in  vogue.  The  Local  Authority,  that  is  a 
County  Council,  or  a  County  Borough,  may  appoint  the 
District  Analyst,  whose  certificate  is  prima  facie  evidence  ; 
in  case  of  dispute  there  is  an  Official  Analyst  of  Appeal 
appointed  by  the  Board  of  Agriculture,  whose  certificate 
may  also  be  attacked  by  the  defence,  if  the  defence 
call  the  Analyst  of  Appeal.  Under  this  Act,  therefore, 
there  is  for  the  first  time  something  in  the  nature  of  a 
district  judicial  system  for  analyses.  There  is  also  an 
Official  Analyst  apart  from  all  these,  appointed  by  any 
Court  of  Summary  Jurisdiction,  which  Court  may,  under 
sect.  70  of  the  Public  Health  Act  of  1875,  if  they  see 
fit,  cause  any  water  complained  of  to  be  analysed 
at  the  cost  of  the  Local  Authority  applying  to  them 
under  that  section.  The  Court  will  no  doubt  select 
the  Public  Analyst  of  the  district,  but  is  not  compelled 
to  do  so.  Again,  there  are  the  Inland  Revenue  and 
Customs  Analysts  and  Inspectors  appointed  by  and  under 
the  control  of  the  respective  Commissioners,  who  have 
their  own  Laboratories.  Their  first  duties  are  to  prevent 
any  fraud  against  the  Revenue  of  the  State,  but 
almost  equal  in  importance  is  their  power  to  prevent 
the   importation   of   adulterated    and    prohibited   articles 


*  **  The  justices  before  whom  any  complaint  may  be  made  or  the 
Court  betore  whom  any  appeal  may  be  heard,  ....  may,  upon 
the  request  of  either  party,  in  their  discretion,  cause  any  article  of  food 
or  drug  to  be  sent  to  the  Commissioners  of  Inland  Revenue,  who  shall 
thereupon  direct  the  chemical  officers  of  their  department  ....  to  make 
the  analysis,  and  give  a  certificate  to  such  justices  of  the  result  of  the 
analysis.*'    (38  &  39  Vict.,  c.  63,  §  2^.) 

t  56  &  57  Vict.,  c.  56. 

II 
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and  to  see  to  the  proper  manufacture  of  certain  classes 
of  goods.  These  Inspectors  may  condemn,  seize,  or 
destroy  particular  kinds  of  merchandise  under  certain 
conditions,  but  under  others  the  condemnation  or 
destruction  is  dependent  upon  the  Analyst's  evidence. 
Under  the  many  Acts  to  which  we  have  already  alluded 
where  the  primary  objects  are,  like  Revenue  Statutes, 
for  other  purposes  than  protecting  the  consumer  con- 
cerning his  food  and  drink,  there  are  employed  a 
host  of  Inspectors  to  see  that  they  are  properly 
administered. 

What  the  Inland  Revenue  Commissioners  require  as  the 
qualifications  of  their  Analysts  we  do  not  know.  But  we 
were  lately  told  the  nature  of  the  qualifications  expected 
of  an  Analyst  whose  appointment  was  submitted  to  them 
for  their  sanction  under  the  Food  and  Drugs  or  Margarine 
Acts,  when  an  official  of  the  Local  Govemmept  Board  was 
examined  before  the  Adulteration  of  Food  Products  Com- 
mittee, 1894.  The  following  is  an  extract  from  his 
evidence : — 

"  Q.  194.  Now,  as  to  the  qualification  of  the  Analyst,  can 
you  give  us  any  information  as  to  what  you  require,  and  to 
whom  the  certificates  are  obtained  from  as  to  the  qualifica- 
tion ?— A.  No,  no  special  requirement  has  been  laid  down, 
but  I  may  say  that  although  the  Sale  of  Food  and  Drugs  Act 
does  not  prescribe  any  special  qualification  for  the  Analyst, 
yet  the  Local  Government  Board  have  acted  as  if  the 
requirement  of  the  Act  of  1872  was  still  in  force,  which 
provides  specifically  'that  public  Analysts  shall  be  possessed 
of  chemical,  medical,  and  microscopical  knowledge  ; '  and 
the  Board  have  expressed  an  opinion  that  the  following  is 
the  evidence  which  local  authorities  may  properly  require 
as  to  the  candidate  for  the  office  referred  to  possessing  the 
requisite  qualifications:  (i)  Medical  Knowledge.  Proof 
that  the  applicant   is  registered  under  the  Medical  Acts 
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to  practice  as  a  medical  man,  or  in  default  of  this,  proof 
that  he  has  made  a  special  study  of  the  influence  of  adul- 
terations on  health.  (2)  Chemical  Knowledge.  The 
production  of  diplomas  or  certificates  given  in  respect  of 
such  knowledge  or  evidence  that  the  applicant  has  been 
engaged  and  is  proficient  in  chemical  research.  The 
following  may  be  accepted  as  proofs  of  chemical  knowledge  : 
(a)  To  have  published  good  matter  on  chemical  subjects ; 
(6)  to  have  practised  reputably  as  a  chemist ;  (c)  to  have 
worked  in  a  chemical  laboratory  as  assistant  for  a  suffi- 
cient length  of  time  and  at  suflBciently  refined  work:  (d)  to 
have  good  certificates  which  will  stand  the  test  of  inquiry  ; 
and  (c)  to  have  passed  some  of  the  higher  examinations, 
especially  of  late  years.  Then,  with  regard  to  microscopical 
knowledge,  proof  that  the  applicant  has  been  engaged  in 
microscopical  investigations  and  is  proficient  in  the  use  of 
the  microscope.  This  is,  generally  speaking,  what  is 
required." 

Comparing,  then,  this  system  with  those  of  other 
countries,  we  find  that  in  France,  in  the  year  1790,  the 
watching  over  the  sale  of  wholesome  provisions  by  good 
weight  and  measure  was  placed  in  the  hands  of  the  Local 
Police,  Municipal  or  Rural,  and  in  the  following  year  their 
duties  were  extended  to  the  supervision  of  the  retail  of  these 
articles  in  cafes  and  other  public  places,  the  local  authorities 
being  empowered  to  appoint,  as  Commissaries  of  Police, 
experts  in  the  examination  of  provisions  and  drugs.  These 
administrative  arrangements  were  re-enacted  in  1884,  when 
the  Municipal  or  Rural  Police  were  made  subject  to  the 
control  of  the  Mayor  of  the  Commune,  but  under  the 
supreme  control  of  the  Prefect  of  the  Department,  who  has 
power  to  carry  out  any  measure  which  he  may  deem  necessary 
for  the  health  of  any  commune,  when  such  commune  fails  to 
tak^  proper  measures.  In  Paris,  the  Prefect  of  Police 
assumes  the  absolute  control  of  the  Municipal  Police.    The 

II — 2 
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Communal  Council  and  its  Mayor  seem  to  correspond  to 
our  Parish  and  District  Councils,  and  Ihe  Council  of  the 
Depariement  to  our  County  Council,  but   the  systems   of 
Local  Government,  so  widely  different,   perhaps  do  not 
admit  of  comparison.     Whereas,  in  England,  the  Local 
Government   Board  has  been  evolved  by  the  local  insti- 
tutions, in  France,  every  authority  is  an  organ  of  one  great 
centialized  body,  synonymous  with  the  name  of  Paris.    That 
the  former  system  has  the  disadvantages  and  drawbacks  of 
decentralization,  although  immensely  inferior  to  those  of  a 
too  great  centralization  is  only  too  evident  to  the  student  of 
comparative  Local  Government.     Local  Government  which 
is  not  political  is  everywhere  in  England  the  most  efficient, 
the  voice  of  the  Central  Authority  is  more  often  than  not  the 
voice  of  the  politician ;  has  not  one  of  the  evils  of  Irish 
Government  always  been  considered   as  due  to  an   over- 
centralization  ?     In  Paris,  the  Prefect  of  Police,  acting  as 
does  the  Mayor  in  other  Municipalities,  under  the  laws  we 
have  already  quoted,  whereby  the  sale  of  wholesome  pro- 
visions is  the  special  care  of  the   Municipal   Police,   has 
established  a  Laboratory,  which  has   been  working  since 
October,     1878,    and    been    open    to    the    public    since 
188 1.      As   each   sample   is    brought  to  the   Laboratory, 
a    clerk    records    in     a    day-book    the    nature    of    the 
sample,  the   date,  the   name  of   the  depot  from  which  it 
comes,  the  name  and   address  of  the  person   who  brings 
it,  and  the  name  and  address  of  the  sender.     From  this 
day-book  the  clerk  tears  off  a  check,  on  which  he  writes 
the  same  particulars  and  also  the  date  when  the  com- 
plainant is  to  call  again.     There  are  20  expert-inspectors, 
of  whom  10  are  Police-commissaries,  and  they  divide  among 
them  for  inspection  the  districts  of  Paris.     They  visit  all 
markets,  shops  and  suchlike  places,  taking  samples,  and, 
where  they  discover  any  foods  undoubtedly  bad,  destroy 
them  there  and  then ;  when  they  take  a  sample  away,  they 
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draw  up  a  minute*  on  the  spot,  and  divide  such  sample  in 
two ;  it  is  then  initialed  and  sealed  by  the  owner  and 
Inspector.  One  portion  of  the  sample  goes  to  the 
Municipal  Laboratory,  and  the  other  is  kept  at  the  Police 
Depot  in  case  any  diflBculty  arises.  We  noticed  that  when 
the  sample  was  first  taken  to  the  Laboratory,  certain  entries 
were  made  in  the  day-book,  and  besides  the  check  given  to 
the  depositor,  another  check  is  taken  off  the  counterfoil  and 
is  attached  to  the  sample ;  on  this  check  is  written  merely 
the  cumber  of  the  sample  and  its  nature. 

In  the  Laboratory  itself  the  analysts  are  divided  into 
classes,  and  each  class  performs  only  its  own  special  branch 
of  work.  Thus  some  are  tasters,  others  milk  analysts,  and 
so  forth.     The  result  of  the  analysis  is   recorded   on  a 


R4puhUqiu  Franqais$t 

The       day  of  we,  the  Commissary  of  Police 

and  Expert  Inspectors  attached  to  the  Chemical 

Laboratory  of  the  Prefecture  of  Police  paid  a  visit  in 
accordance  with  instructions  to  » 

residing  at  ,  and  having  announced 

the  object  of  our  visit,  we  examined  the  articles  offered 
for  sale  and  took  samples  as  follows : — 

(Nature,  etc.,  of  samples.) 
In  the  presence  of  M.  we  divided  the  samples 

in  2  parts,  and  we  enclosed  and  sealed  them  in 

,  with  labels  bearing  the  number  ,  signed 

by  M.  and  ourselves,    M.  answered 

all  our  questions. 

(Here  follow  names,  etc.,  of  person  visited.) 


^Prefecture  of  Police, 
Central  Office. 
Chemical  Laboratory, 
No.  of  sample. 
No.  of  report, 

Minute  of  the        day 

of 
Sample  seized  the 

day  of  , 

At  Mr, 
residing  at 

Paris, 

Paris,  the  day 

of 

We  have  drawn  up  this  minute  to  be  forwarded  to  the  Prefect  of  Police, 
and  it  has  been  signed  {or  not,  as  the  case  may  be)  by  M. 
after  reading  it. 

Signature  of  person  visited.  Signature  of  Inspectors 
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regulation  form,  and  is  attached  to  the  original  check  on 
the  sample  and  re-forwarded  to  the  office  of  the  Laboratory. 
When  the  depositor  of  the  sample  is  not  an  Inspector, 
these  two  papers  are  attached  to  the  original  record  and 
forwarded  to  the  complainant.  When  the  analysis  is  of  a 
sample  seized  by  the  Inspector,  it  is  copied  in  duplicate, 
and  one  copy  forwarded  to  the  Ministry  of  the  Interior  (our 
Home  OflBce).  The  public  have  a  right  to  ask  for  either  a 
qualitative  analysis,  for  which  they  pay  nothing,  or  a 
quantitative,  the  tariff  of  which  varies. 

There  is  still  in  force  in  France  a  law  of  the  First 
Republic  (22  Germinal,  An  XI.)  by  which  the  Government 
may  establish  Committees  of  savants,  Chambers  of  Commerce, 
etc.,  whose  duty  it  is  to  study  any  questions  concerning 
public  health  and  adulteration  of  food  put  before  them  by  the 
Minister  in  office.  In  1884  a  Central  Committee  of  Public 
Health,  sitting  in  Paris,  was  constituted,  which  absorbed 
the  functions  of  a  consulting  body  concerned  with  the 
Municipal  and  Departmental  Laboratories.  This  body  does 
not  take  any  active  part  in  the  administration  of  the  law,  it 
is  merely  advisory ;  it  draws  up  minutes,  and  perhaps  drafts 
Bills  to  be  laid  before  the  Council  of  State.  Some  of  its 
functions  are  to  advise  as  to  : — 

(i)  The  duties  of  the  Police  in  regard  to  Medical  and 
Pharmaceutical  matters. 

(2)  To  indicate  to  the  Government  upon  what  questions 
the  advice  of  the  Academy  of  Medicine  should  be  sought. 

(3)  To  advise  as  to  the  quality  of  foods  and  drinks. 

(4)  To  advise  upon  the  reports  from  the  Departmental 
and  Municipal  Laboratories  or  authorities. 

(5)  To  report  upon  the  methods  of  analysis  to  be  used. 
(6.)    To  report  generally  upon  all    technical    matters. 

Besides  this  consulting  committee  of  Public  Health,  there 
exist,  in  each  arrondissement,  committees  of  Public  Health, 
who    advise    the    local  authorities.      The    arrondissement. 
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presided  over  by  the  Sub-prefect,  and  the  Council  of  the 
Arrondissement,  are  in  no  way  comparable  to  our  District 
Council,  the  Sub-prefect  being  chiefly  an  adjutant  to  the 
Prefect  and  the  Council,  a  deliberating  and  advising  body. 
By  many  it  is  considered  a  useless  portion  of  French 
local  administration^ 

When  a  prosecution  is  instituted  in  regard  to  the 
adulteration  of  any  article,  the  defence  may  of  course 
attack  the  Public  Analyst's  certificate,  and  give  evidence  of 
their  own  to  support  their  view.  The  Court  may  order  a 
special  analysis  to  be  made  by  any  person  it  may  select. 
The  legal  theory  in  regard  to  experts  in  France  is  that  the 
results  of  the  expert's  experiment  should  be  presented  in 
such  a  way  as  to  enable  the  defence  to  discuss  the 
deductions  from  the  set  of  facts  which  the  expert  chemist 
proves.  Thus,  it  has  been  held  that  the  Court  ought  to 
adjourn  the  case  for  the  results  of  further  experiments, 
where  it  is  manifest  that  the  facts  certified  do  not 
sufi&ciently  uphold  the  conclusion  pleaded  for  by  the 
prosecution.  The  whole  function  of  the  chemist-expert 
was  well  discussed  in  a  case  at  Montpellier  (March 
20th,  1891),  where  the  chemist  refused  to  give  evidence 
as  to  his  method  of  analysis.  As  regards  Customs 
and  Imports  the  procedure  is  different,  for  there  exists  a 
list  of  cheinists  selected  by  the  Government,  who  report 
upon  any  import  in  consultation  with  a  commercial  man 
appointed  by  the  Customs  and  another  appointed  by  the 
defence.  Where  the  two  commercial  men  disagree,  the 
decision  of  the  Government  chemist-expert  is  final. 

Under  the  French  Fertilizers  Act  of  1888,  by  a  supple- 
mentary decree  of  1889,  where  a  sample  of  manure  is  taken 
by  agreement  between  the  parties,  the  parties  may  mutually 
agree  upon  a  chemist-expert,  chosen  from  a  list  drawn  up 
by  the  Government;  but  where  an  official  samples,  the 
chemist   is  chosen   by   the   local   authority.     If  now  the 
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vendor  disputes  the  certificate  of  the  chemist,  the  Judge  of 
the  tribunal  before  whom  the  prosecution  takes  place  selects 
another  expert  from  the  same  list.  His  certificate  may  be 
attacked,  but  the  Courts  will  regard  it  rather  in  the  nature 
of  a  certificate  of  appeal,  and  the  reading  of  the  facts,  which 
he  proves,  would  probably  be  the  point  to  which  discussion 
would  be  directed.  Under  the  Act  the  methods  of 
analysis  are  laid  down  by  decree. 

In  Belgium  a  different  system  is  in  vogue.  In  that 
country  there  are  State  Laboratories  and  Civil  Labor- 
atories over  which  the  State  exercises  control,  and  which 
do  the  Government  work.  The  State  Laboratories  are 
under  the  control  of  a  Central  Board,  who  likewise  inspect 
the  affiliated  Laboratories.  This  Central  Board  meets  and 
examines  into  any  questions  brought  before  it  by  the 
Government  of  the  day,  and  its  duties  are  also  to  (i)  con- 
sider agreements  between  the  Trade  and  the  Manu- 
facturer ;  (2)  regulate  the  tariff  for  analysis ;  (3)  select 
provincial  non-State  Laboratories  for  affiliation.  Each 
State  Laboratory  is  under  the  control  of  five  delegates, 
one  of  whom  is  nominated  by  the  Central  Board,  one  by  the 
Central  Medical  Board,  one  by  the  Provincial  Chamber  of 
Agriculture,  and  two  by  the  Government.  The  Director 
and  staff  are  selected  for  four  years,  and  the  highest  salary 
varies  from  £140  to  £180  a  year,  inclusive  of  allowances. 
The  affiliated  Laboratories  are  subjected  to  periodical 
inspections,  and  must  be  fitted  up  with  apparatus  as 
detailed  in  the  Government  order  of  23rd  June,  1891. 
These  Laboratories,  State  and  affiliated,  have  to  analyse  all 
food,  drinks,  drugs,  manures,  feeding  stuffs  for  cattle,  and 
agricultural  produce.  The  tariff  of  prices,  unless  there 
is  a  special  contract;  as  is  allowed  in  the  cases  of  Com- 
munes, is  fixed  by  a  decree  of  23rd  June,  1891. 

Generally  speaking  the  calculation  of  a  density  costs 
lod.,  any    simple    analysis    is.   8d.,   any    rather   difficult 
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one  4s.   2d.^   and    a  minute    bacteriological    microscopic 
examination  i6s.  8d. 

Another  example  of  an  entirely  different  system  may  be 
taken  from  the  evidence  given  by  one  of  the  witnesses 
before  the  Parliamentary  Committee  of  1894,  who  brought 
to  the  notice  of  the  members  the  Dairy  Bureau,  as  it  exists 
in  the  State  of  Massachusetts,  U.S.A. 

"  In  the  State  of  Massachusetts  a  law  creating  a  Dairy 
Bureau  went  into  effect  on  the  ist  September,  1891. 
According  to  the  provisions  of  this  law,  the  bureau  in 
question  is  placed  under  the  control  and  direction  of  the 
State  Board  of  Agriculture,  and  its  particular  duties  are 
defined  as  follows  : — To  investigate  all  dairy  products  and 
imitation  dairy  products  bought  or  sold  within  the  Common- 
wealth. To  enforce  all  laws  for  the  manufacture,  transfer 
or  sale  of  all  dairy  products,  and  all  imitation  dairy 
products  within  the  Commonwealth,  with  all  powers 
needed  for  the  same.  To  investigate  all  methods  of 
butter  and  cheese  making  in  cheese  factories  or 
creameries,  and  to  disseminate  such  information  as  shall 
be  of  service  in  producing  a  more  uniform  dairy  product  of 
higher  grade  and  better  quality.  The  law  gives  the  bureau 
authority  to  enforce  all  the  laws  relating  to  dairy  products  ; 
but  up  to  the  present  it  has  been  only  able  to  deal  with  the 
regulations  respecting  oleomargarine.  These  regulations 
are  briefly  as  follows : — (i)  Requirements  for  branding 
boxes  and  tubs,  and  for  marking  wrapping-paper,  with  a 
penalty  for  false  marking  or  branding ;  (2)  a  prohibition  of 
the  use  of  the  word  *  dairy  '  or  *  creamery  '  on  any  tub  or 
package ;  (3)  a  requirement  for  licensing  dealers  and  con- 
veyors ;  (4)  a  penalty  for  selling  oleomargarine  as  butter ; 
(5)  requirements  for  signs  on  stores  and  waggons ;  (6)  a 
prohibition  of  its  sale  at  hotels  and  restaurants  without 
notice;  (7)  a  prohibition  of  the  sale  of  any  imitation  of 
yellow  butter.     It  appears  from  the  '  Report  of  the  Dairy 
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Bureau  of  the  Massachusetts  Board  of  Agriculture  for  the 
year  1892/  that,  in  enforcing  these  laws,  the  greatest  number 
of  actions  that  have  been  brought  by  the  bureau  have  been 
against  sellers  of  an  imitation  of  yellow  butter.  All  these 
actions  have  been  stubbornly  contested.  Notwithstanding 
the  opposition  that  has  been  encountered,  the  legislation 
under  which  the  bureau  has  acted  has  apparently  been 
of  much  value  in  preventing  dishonest  practices  and  in 
restricting  the  sale  of  oleomargarine,  which  compound  has 
been  characterised  by  the  Supreme  Court  of  Massachusetts 
as  a  deceptive  substance,  and  one  designedly  made  for  the 
purpose  of  being  passed  off  for  something  different  from 
what  it  is.  The  bureau  also  pays  great  attention  to  the 
milk  supply,  and  works  in  harmony  with  the  boards  of  health 
and  the  milk  inspectors  in  the  various  cities  of  the  State." 
From  the  evidence  given  before  the  Committee  of  the 
House  of  Commons  in  the  Spring  of  last  year,  and  issued  in 
an  interim  report  in  1894,  ^^  appears  that  the  systems  in  the 
United  Kingdom,  under  which  samples  are  taken,  analyses 
are  checked  and  the  statutory  arrangements  in  regard  to 
the  Analysts'  evidence,  are  alike  unsatisfactory.  So  far  as 
the  Inspectors  of  Nuisances  and  Medical  Officers  of  Health 
are  concerned,  it  is  believed  that  the  Local  Authorities  as  a 
whole  find  the  Public  Health  Acts  workable,  but  in  the  case 
of  the  Adulteration  Acts  there  is  much  that  might  be 
improved.  In  the  first  place  it  is  asserted  that  the  local 
Inspectors  are  too  well  known  in  their  districts,  and  that 
consequently  it  is  sometimes  impossible  for  them  to  procure 
samples  of  the  adulterated  articles  known  to  be  supplied  to 
the  public  ;  in  the  second  place,  it  is  to  be  presumed  by  the 
examination  of  the  quarterly  returns  that  some  districts  are 
far  more  closely  worked  by  their  Inspectors  than  others, 
that  consequently  the  Local  Authorities  are  perhaps  often 
largely  composed  of  the  very  men  who  retail  the  various 
kinds  of  foods  and  drugs.      Not  only  do   the  Food  and 
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Drugs  and  Margarine  Acts  hit  the  dishonest,  but  also  the 
honest  tradesmen  ;  these  latter  can  only  protect  themselves 
by  obtaining  a  warranty  with  each  consignment  of 
merchandise.  The  Courts  have  luckily  only  allowed  the 
retailer  to  escape  punishment  where  he  can  produce  a 
full  and  clear  statement  from  the  wholesale  merchant  who 
supplied  him  with  the  goods  actually  sold  as  pure. 

It  can  be  readily  imagined  that  the  most  honest  trades- 
man who  is  prosecuted  for  selling  a  bad  article,  even 
although  he  is  perfectly  innocent,  dislikes  not  only  the 
process  and  expense  of  having  to  prove  his  honesty,  but 
that  he  shuns  still  more  the  public  exposure  of  a  prosecu- 
tion, which  must  ultimately  do  his  trade  a  permanent  injury. 
It  would  be  more  than  human  to  expect  Borough  Councils, 
composed  of  these  tradesmen,  to  leave  no  stone  unturned 
to  discover  and  punish  adulteration  in  all  its  varied  forms 
by  actively  enforcing  the  Inspectors'  duties.  Nowhere  has 
it  been  asserted  that  the  Local  Authorities  have  not 
appointed  efficient  Inspectors,  or  that  the  Inspectors 
have  failed  in  their  duties,  and  witnesses  examined  before 
the  Committee  have  suggested  that  these  difficulties  may 
be  removed  by  the  employment  of  Travelling  Inspectors 
under  the  direction  of  the  Local  Government  Board.  These 
officials  would  be  sent  to  any  particular  district  which  the 
Local  Government  Board  might  suspect  of  being  insufficiently 
worked,  and  the  cost  so  incurred  would  fall  upon  the  Local 
Authority. 

Then  as  to  the  analytic  system.  The  appointments 
are  good,  the  Analysts  are  everywhere  considered  efficient 
and  thoroughly  able  to  carry  out  their  duties,  but 
it  is  urged  that  the  statutory  form  of  their  evidence  is 
not  satisfactory.  In  the  first  place  their  certificate  is  not 
received  exactly  on  the  footing  of  expert  evidence;  it  is  merely 
to  testify  to  facts  where  the  case  is  not  one  of  adulteration, 
and  where  it  is  a  case  of  adulteration  the  Analyst  is  only 
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permitted  to  record  certain  observations  as  laid  down  in  a 
note  to  the  certificate.  An  observation  of  fact  other  than 
these  renders  the  certificate  invalid.* 

When  called  as  witnesses,  they  may,  of  course,  give  any 
evidence  which  the  prosecution  or  defence  desires.  As  the 
Local  Government  Board  or  Board  of  Agriculture  issue  no 
legal  regulations  as  to  the  manner  in  which  the  analysis  is 
to  be  conducted,  or  as  to  what  is  to  be  considered  a  pure 
or  an  impure  article  (except  in  the  case  of  spirits),  not  only 
do  Analysts*  certificates  sometimes  differ,  but  upon  the 
same  certificates  the  Magistrates  sometimes  convict  and 
sometimes  do  not.  The  defence  may  always  contest  the 
correctness  of  the  Public  Analyst's  analysis,  and  by  calling 
other  Analysts  it  may  give  a  counter-expert  opinion.  There 
is  by  way  of  quasi-analytic  appeal  the  curious  section  by 
which  the  Magistrate,  for  his  own  personal  satisfaction, 
may,  before  he  decides  a  case,  have  a  portion  of  the  sample 
analysed  by  the  Government  Laboratory  at  Somerset 
House.  From  all  sides  the  Magistrates  have  complained 
that  the  Somerset  House  Certificate,  which,  by  the  way  is 
perhaps  not  evidence,  is  most  unsatisfactory.  And  how  can  it 
be  otherwise?  The  Somerset  House  Analysts  are  not  superior 
in  point  of  training  or  notoriety  to  many  of  the  Public 
Analysts,  and  the  difficulties  which  arise  in  the  analysis  of 
articles  which  do  not  keep  are  immense.  Take  butter  for 
example.  The  difference  between  butter  and  butter 
substitutes  is  in  the  percentage  of  soluble  acids  present  in 
the  former,  which  become  less  and  less  as  the  butter  is 
kept.  A  time  allowance  is  made  by  the  Somerset  House 
Authorities,  and  necessarily,  because  how  otherwise 
could  they  give  any  satisfactory  analysis  ?  And  such  an 
allowance  is,  of  course,  generously  made  towards  the 
defendant.      The    results    arrive   into  the    hands   of  the 

*  Baktwell  v.  Davis,  L.R.  [1894]  <  Q*B.  296. 
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Magistrate,  the  District  Analyst  is  put  absolutely  in  the 
wrong — Government  Analysts  have  differed,  and  the  case  is 
dismissed. 

Sometimes  there  is  a  slight  variation  in  this  course  of 
events  when  the  Somerset  House  Authorities,  after  the 
lapse  of  a  few  days,  intimate  that  the  condition  of  the 
sample  renders  analysis  impossible. 

How  unfortunate  is  this  procedure,  for  not  only  is 
discredit  cast  upon  the  Local  Analyst,  and  wholly  un- 
warrantably, but  also  upon  scientific  evidence  in  general, 
and  for  what  reason  ?  For  no  reason  at  all,  because  the 
Somerset  House  Certificate  is  of  no  greater  legal  weight 
(even  if  evidence,  for  this  is  a  moot  point)  than  that  of  the 
local  Public  Analyst.  It  is  not  a  certificate  of  appeal. 
Under  the  Adulteration  of  Manures  Act  the  system  is,  as 
we  have  seen,  slightly  different,  but  as  there  have  been  few, 
if  any,  prosecutions  under  the  Act,  we  cannot  say  how  it 
works.  Of  this  we  may  be  certain  that  the  certificate  of 
the  Analyst  of  Appeal  will  be  contested  by  the  defence  as 
far  as  possible,  and  there  is  nothing  which  will  give  more 
weight  to  that  certificate  than  would  be  given  to  the 
analysis  of  many  well-known  agricultural  chemists.  And 
this  is  not  because  the  presiding  chemist  at  Somerset 
House  is  not  as  good  a  chemist  as  any  in 'England,  but 
because  it  is  only  the  evidence  of  one  chemist  against 
another.  Does  the  French  system  meet  any  of  the 
difficulties  of  which  we  have  made  mention  ?  In  France 
there  is  at  all  events  more  finality  about  the  analysis  of  the 
expert  appointed  by  the  Court,  for  when  a  referee  chemist 
is  appointed,  the  Court  does  rely  upon  the  facts  to 
which  he  testifies.  Under  the  French  Manure  Adulter- 
ation Act  much  has  been  done  to  obviate  unnecessary 
expense,  and  a  great  deal  is  to  be  said  for  the  system.  Out 
of  a  long  list  of  eminent  specialists,  the  litigants  ought  to 
at  least  find  one  upon  whom  they  can  mutually  agree  for 
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the  analysis  of  their  article,  and  then  if  the  analysis  is 
disputed,  the  Court,  in  selecting  another,  will  probably  have 
no  difficulty,  because  the  methods  of  analysis  are  laid 
down,  and  manures  are  not  very  perishable  articles. 
But  is  not  the  Belgian  system  more  logical  ?  It  seems 
to  the  present  writer  that,  after  all,  the  placing  of 
the  Laboratories  under  the  control  of  a  Central  Committee 
chosen  from  the  most  eminent  chemists  of  the  country, 
and  of  each  Laboratory  or  affiliated  Laboratory  under 
the  control  of  a  Board  should  ensure  something  like  a 
complete  and  harmonious  system.  It  is  evident  that  the 
methods  thus  adopted  can  be  regulated  by  no  one  individual, 
and  that  there  will  be  little  room  for  idiosyncrasies.  There 
ought  under  such  a  system  to  be  uniformity  of  chemical 
results.*  It  may  be  urged  that  in  England,  where  each 
can  carry  out  his  analysis  as  he  pleases,  there  will  surely  be 
given  results  which  check  each  other  and  minimise  the 
opportunity  of  an  unfair  conviction,  but  to  that  it  may  be 
answered  that  it  is  much  better  for  the  vendor  to  know 
what  methods  of  analysis  he  has  to  meet.  And  as  regards 
the  checking  of  one  Analyst's  results  by  another's,  the 
difficulty  would  be  got  over  by  making  it  obligatory  for  the 
District  Analyst  and  the  Analyst  of  Appeal  to  conduct  their 
experiments  in  duplicate.  If,  again,  it  be  said  those 
methods  may  permit  him  to  fraudulently  carry  on  his  trade 
by  discovering  some  trick,  then  with  a  Central  Board  for 
all  Laboratories  and  a  Local  Board  to  each  Laboratory,  it 
can  be  urged,  it  will  be  a  curious  thing  if  such  a  fraud  can 
be  carried  on  for  long.  Of  course,  in  Belgium,  the  Public 
Analyst's  evidence  may  be  attacked  by  the  defence,  but  any 


*  And  not  only  uniformity  of  chemical  results,  but  of  administration.  At 
present  in  England  a  manufacturer  may  be  fined  for  selling  vinegar  which  is 
not  malt  vinegar,  but  he  will  be  obliged  to  pay  duty  on  all  vinegar,  of  whatso- 
ever kind,  which  he  manufiactures. 
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Court  will  pay  great  respect  to  an  analysis  coming  from 
a  Laboratory  under  such  a  system. 

If,  then,  any  system  be  devised  by  which  the  facts 
proved  by  the  Public  Analyst,  confirmed  by  the  Analyst  of 
Appeal,  are  taken  by  the  Court  as  proved  and  not  to  be 
rebutted,  and  this  is  in  many  respects  what  is  to  be  desired, 
there  still  remains  the  question  of  what  facts  shall  be 
considered  to  prove  adulteration.  In  England  the  most 
varying  decisions  are  given.  Thus,  at  one  place  20  per  cent, 
of  water  is  allowed  in  butter,  in  others  17  per  cent,  is  con- 
sidered as  adulteration.  In  some  the  minimum  percentage 
of  solids  in  real  milk  is  taken  as  much  lower  than  in  others. 
In  many  of  the  States  of  the  American  Union  and  in  some 
other  countries,  there  are  fixed  figures,  and  if  the  percentage 
of  water  in  butter  or  of  solids  in  milk  falls  below  these,  the 
vendor  is  punished.  It  is  urged  that  because  there  are  cows 
whose  milk  is  very  poor  in  solids,  these  standards  are  therefore 
unfair  on  the  vendor,  and  more  especially  where  he  is  a  small 
farmer  and  unable  to  mix  the  milks  of  many  cows.  But  this 
is  scarcely  an  argument,  for  why  should  the  consumer  be 
treated  differently  from  the  mass  of  producers,  who  supply 
the  milk  to  large  retail  firms  ?  In  nearly  all  of  these  cases  the 
wholesale  producer  has  to  warrant  a  very  much  larger  per- 
centage of  solids  than  any  law  would  ever  demand.  If  it  is 
impossible  to  graft  upon  our  Local  Government  a  complete 
system  of  District  and  aflBliated  Laboratories,  together  with 
a  Central  Laboratory  of  Appeal,  respectively  under  local 
expert  Committees  and  a  Central  Committee,  to  carry 
out  the  Customs,  Inland  Revenue,  and  Adulteration  Acts, 
perhaps  it  will  be  well  to  consider  the  transfer  to  the  Board 
of  Agriculture  of  the  working  of  the  Adulteration  Acts  in 
respect  to  milk,  butter,  and  cheese,  giving  the  Board  power 
to  issue  regulations,  and  revoke  them  and  issue  other  regu- 
lations from  time  to  time,  laying  down  the  standards  of 
pure  butter  and  pure  milk,  and  varying,  if  necessary,  these 
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Standards  with  the  season  of  the  year.  The  Board  might 
also  issue  regulations  as  to  the  methods  of  analysis  to  be 
adopted  and  the  form  of  certificate.  In  such  a  form  the 
most  minute  details  would  be  given  of  the  time  and  date  of 
taking  the  sample,  of  handing  over  the  sample  to  the 
Analyst,  and  the  same  details  as  to  when  the  analysis  was 
made.  The  certificate  would  state  accurately  the  methods 
adopted  (if  a  choice  of  method  was  given  by  the  Board),  and 
the  experimental  weighings,  from  which  the  percentages 
calculated  could  be  checked,  all  determinations  being  made 
in  duplicate.  Time  allowance  in  the  case  of  the  Appeal 
Analyst's  certificate  would  be  laid  down,  and  percentages 
actually  found  would  be  given  as  well  as  the  percentages  as 
modified  by  the  time  allowance. 

The  writer  has  endeavoured  to  bring  out  some  few  of  the 
questions  which  will  again  occupy  the  attention  of  the 
Select  Committee  in  1895.  The  more  easy  task  of  pointing 
out  the  evils  which  exist  falls  to  their  lot,  and  it  is  conse- 
quent upon  their  report  that  the  more  difficult  duty  arises 
of  drafting  a  Bill  at  once  preventive  and  repressive.  A 
system  of  prevention  must  always  mean  interference  by 
the  State  with  commerce,  the  unveiling  of  trade  secrets, 
and  unless  very  carefully  prepared  may  lead  to  the  dis- 
couragement of  our  own  trade  to  the  advantage  of  that  of 
the  foreigner.  Useless  laws  are  a  source  of  weakness  to 
those  which  are  necessary ;  those  which  allow  the  law- 
breaker to  escape  with  impunity,  bring  the  Legislature  into 
disrepute.  How  difficult  it  is  to  deal  by  a  law  with  any 
one  kind  of  fraud,  and  yet  to  bear  in  mind  the  words  of  the 
great  thinker,  Montesquieu  : — "  Lesloisne  doivent  pas  fetre 
**  subtiles :  elles  sont  faites  pour  les  gens  de  mediocre 
"  entendement ;  elles  ne  sont  point  un  art  de  logique,  mais 
"  la  raison  simple  d'un  p6re  de  famille." 

F,  H.  Cripps-Day. 
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Title  V. 

Average  Losses. 

Art.  634.  All  extraordinary  expenses  incurred  for  ship 
or  cargo,  jointly  or  separately,  and  all  injuries  sustained  by 
ship  or  cargo  during  the  time  they  are  exposed  to  sea 
perils,  are  deemed  to  be  Averages. 

§1.  But  ordinary  expenses  incurred  by  the  ship,  such  as 
are  customary  on  entering  and  leaving  port,  as  well  as 
the  payment  of  dues  and  other  navigation  charges, 
as  also  those  expenses  incurred  to  lighten  the  ship  to 
enable  her  to  pass  shallows  and  sandbanks  known  to 
exist  when  she  leaves  port,  are  not  considered  to  be 
Averages. 
§2.  Averages  are  regulated  by  the  agreements  of  the 
parties,  or,  failing  agreement,  by  the  provisions  of 
this  Code. 

B.  99.ZOI,  F.  397-399,  G.  702,  703,  H.  696-698,  I.  642,  R.  391,  S.  806-808. 
E.  235.237. 

635.  There  are  two  classes  of  Averages,  Great  or  General, 
and  Simple  or  Particular. 

^i.  All  extraordinary  expenses  incurred  and  voluntary 
sacrifices  made  by  the  Commander  or  by  his  orders, 
to  avoid  a  danger  and  for  the  common  safety  of  the 
ship  and  cargo  from  the  time  the  cargo  is  laden  and 
the  ship  has  sailed  until  she  has  returned  and 
discharged  her  cargo,  are.  Great  or  General 
Averages. 

§2.  Expenses  incurred  on  behalf  of  a  damage  sustained 
by  the  ship  alone,  or  the  goods  alone,  are  Simple  or 
Particular  Averages. 

B.  99-101,  F.  397-399.  G-  702,  703.  H.  696-698,  I.  642,  643,  646,  R.  391 
S.  806-808,  Sc.  187.    E.  235-237. 

12 
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636.  General  Averages  are  shared  in  proportion  between 
the  cargo  and  one-half  the  value  of  the  ship  and  freight. 

B.  104,  F.  401,  G.  702,  718,  H.  698,  704,  705,  I.  647,  S.  8ia,  Sc.  157. 

637.  Particular  Averages  are  borne  and  paid  either  by  the 
ship  or  by  the  thing  alone  which  has  sustained  the  injury 
or  caused  expense. 

B.  104,  105,  107,  no,  F.  401,  402,  417,  G.  718,  723,  H.  698,  727-729,  I.  647, 
R-  396.  398.  S.  810,  812,  854  (7,  8),  Sc.  218.    E.  237,  250,  251, 

638.  A  survey  and  assessment  of  Averages  sustained  by 
the  cargo,  when  visible  externally,  will  be  made  prior  to 
delivery ;  if  not  visible,  a  survey  may  be  made  afterwards, 
provided  it  is  completed  within  48  hours  of  the  delivery,  and 
this  without  prejudice  to  other  evidence. 

§1.  The  assessment  referred  to  in  this  Article  decides 
what  would  be  the  value  of  the  cargo  if  it  arrived 
undamaged,  and  what  is  its  actual  value  indepen- 
dent of  the  question  of  anticipated  profit,  but  in 
no  case  can  the  cargo  be  ordered  to  be  sold  for 
the  purpose  of  fixing  its  value  unless  the  owner 
requires  it. 
1. 658. 

639.  There  will  be  an  apportionment  of  General  Average 
for  the  purpose  of  contribution  whenever  the  ship  and 
cargo  are  preserved  in  whole  or  in  part. 

§1.  The  contributory  values  are  composed : — 

(i,)  Of  the  whole  value  that  the  things  sacrificed 

would    have  had  at  the  time    and    place    of 

discharge. 
(2.)  Of  the  whole  value  which  the  goods  that  are 

preserved  have  at  the  same  time  and  place,  with 

the  addition   of    the   amount  they  have  been 

depreciated  by  the  salvage. 
(3.)  Of  the  freight    to  be    carried,   deducting   the 

expenses  .which  would  not  have  been  incurred  if 

the  ship  and  cargo  had  been  lost  at  the  time  the 

Average  loss  arose. 
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§2.  Wearing  apparel  and  clothes,  seamen's  wages, 
passengers'  luggage,  ammunition  and  provisions  in 
the  amount  sufficient  for  the  voyage,  although  paid  for 
out  of  the  contribution,  do  not  themselves  contribute. 

B.  105-107,  F.  419,  Q.  725,  H.  731,  I.  648,  654,  655,  S.  8x6,  Sc.  208-212. 

640.  Cargo  for  which  there  is  no  Bill  of  Lading  or 
acknowledgment  from  the  Commander,  or  which  is  not 
entered  in  the  list  of  Cargo  or  Manifest  is  not  paid  for,  if 
jettisoned,  but  contributes  to  the  Average  fund,  if  saved. 

B.  109,  F.  420,  G.  710,  H.  733, 1.  649,  S.  816,  Sc.  190,  203. 

641.  Goods  carried  on  deck  contribute  to  General  Average, 
if  saved. 

§1.  When  they  are  jettisoned  or  injured  by  the  jettison, 
they  are  not  entitled  to  a  share  of  the  Average  fund, 
and  have  only  a  right  of  action  against  the 
Commander,  the  ship,  or  the  freight,  if  they  were 
carried  on  deck  without  the  owner's  consent,  but 
there  may  be  a  special  contribution  between  the 
ship,  the  freight  and  other  goods  carried  in  the  same 
place  without  prejudice  to  the  general  contribution 
to  General  Average  of  the  whole  of  the  cargo. 

F.  421,  G.  710,  H.  733, 1.  650,  S.  855,  Sc.  190. 

642.  If,  notwithstanding  a  jettison  or  cutting  away  of 
ship's  apparel,  the  ship  is  not  saved,  there  is  no  General 
Average  contribution,  and  the  goods  which  are  salved  are 
not  liable  for  any  payment  as  a  contribution  to  the  Average 
loss  of  goods  which  are  jettisoned,  damaged,  or  cut  away. 

§1.  If  the  ship  is  saved  by  the  jettison  or  cutting  away  of 
apparel,  and  whilst  proceeding  on  her  voyage  is  lost, 
goods  which  are  saved  only  contribute  to  the  jettison 
on  the  basis  of  their  value  as  salved,  deducting 
salvage  expenses. 

^2.  Goods  which  are  jettisoned  never  contribute  to 
Averages  sustained  subsequently  to  the  jettison  by 
goods  which  are  salved. 

12 — 2 
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§3.  Cargo  does  not  contribute  to  payment  for  a  ship 

which  is  lost,  or  condemned  as  unseaworthy. 
B.  111-113,  F-  423-425.  H.  734,  735, 1.  651,  S.  856,  860,  861. 

643.  The  provisions  in  respect  to  General  and  Particular 
Average  apply  equally  to  lighters,  and  goods  loaded  in  such 
of  them  as  are  employed  to  lighten  the  ship. 

^i.  If  goods  which  are  discharged  into  lighters  to  lighten 

the  ship  are  lost,  the  ship  and  the  whole  cargo  will 

share  in  the  loss. 
§2.  If  the  ship  and  the  rest  of  the  cargo  is  lost,  goods 

discharged    into    lighters   and    which    reach    their 

destination  do  not  contribute. 

F.  427,  H.  702-705,  I.  652. 

644.  Goods  which  are  still  on  shore  do  not  contribute  to 
losses  sustained  by  a  ship  of  which  they  were  intended  to 
be  cargo. 

H.706. 

645.  If,  between  the  shore  and  the  ship,  either  the  lighters 
or  the  goods  laden  in  them  sustain  an  injury  which  is 
deemed  to  be  General  Average,  such  damage  will  be  borne 
in  the  proportion  of  one-third  by  the  lighters  and  two-thirds 
by  the  goods  laden  in  them. 

646.  If,  subsequent  to  the  adjustment  of  Average,  goods 
which  have  been  jettisoned  are  recovered  by  their  owners, 
these  latter  must  return  to  the  Commander  and  those  con- 
cerned the  contribution  they  have  received,  deducting  loss 
sustained  by  the  jettison  and  salvage  expenses,  and  dividing 
it  amongst  those  concerned  in  proportion  to  the  amount 
which  each  contributed  to  the  sum  received. 

§1.  If  an  owner  of  jettisoned  goods  recovers  them  and 
does  not  claim  compensation,  such  goods  do  not 
contribute  to  Averages  sustained  by  the  remainder 
of  the  cargo  subsequent  to  the  jettison. 

B.  115,  F.  429,  G.  732,  H.  739,  740,  I.  653,  s.  863,  Sc.  215. 

647.  The  ship  contributes  on  her  value  at  the  place  of 
discharge,  or  on  the  price  for  which  she  is  sold,  deducting 
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the  sum  total  of  Particular  Averages,  even  such  as  have 
been  sustained  subsequently  to  the  General  Average. 

B.  no,  G.  719,  H.  727, 1.  654,  S.  854  (7,  8),  Sc.  207. 

648.  Goods  and  other  articles  which  contribute,  as  well 
as  articles  which  are  jettisoned  or  sacrificed,  are  assessed 
at  their  value,  deducting  freight,  entrance  and  other  expenses 
of  discharge,  taking  into  consideration  Bills  of  Lading  and 
invoices,  or,  failing  these,  any  other  means  of  proof. 

§1.  If  the  quality  or  value  of  the  goods  is  stated  in  the 
Bills  of  Lading  and  they  are  worth  more,  they  will 
contribute  upon,  and  be  paid  upon,  the  real  value,  if 
saved,  but  if  jettisoned  or  averaged,  their  value  will 
be  regulated  by  the  Bill  of  Lading. 

§2.  If  the  goods  are  worth  less,  they  will  contribute  on 
their  nominal  value,  if  saved,  but  will  get  only  their 
real  value  if  jettisoned  or  injured. 

B.  107, 108,  F.  415,  418,  G.  720,721,  H.727, 1.654,  655,  656,  S.  854,  Sc.  208. 

649.  Goods  which  are  loaded  will  be  assessed  at  their 
value  at  the  place  of  discharge,  after  deducting  freight, 
entrance  and  other  discharging  expenses. 

§1.  If  the  apportionment  is  made  in  the  same  country 
as  that  for  which  the  ship  sailed  or  was  to  sail,  the 
value  of  the  goods  loaded  will  be  determined  by 
purchase  price,  augmented  by  the  expense  of  getting 
the  goods  on  board,  but  not  including  the  premiums 
of  insurance. 

^2.  If  the  goods  are  put  on  board  in  a  damaged  condition, 
they  are  assessed  at  their  actual  value. 

§3.  If  the  voyage  is  given  up  or  the  goods  are  sold  in 
another  country,  and  the  Average  cannot  be  adjusted 
there,  the  value  of  the  goods  at  the  place  where  the 
voyage  is  abandoned,  or  the  net  proceeds  obtained 
by  the  sale  are  taken  as  the  contributory  value. 

S.  721,  H.  728, 1.  656,  S.  854. 

650.  Great  or   General  Averages  will  be  adjusted  and 
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apportioned  in  accordance  with  the  Law  in  force  at  the 
place  where  the  cargo  is  delivered. 

S.  731,  H.  722, 1.  658. 

651.  All  successive  General  Averages  are  adjusted  together 
at  the  end  of  the  voyage,  as  if  they  were  one  and  the  same 
Average. 

§1.  The  provision  of  this  Article  does  not  apply  to  goods 
received  or  discharged  at  a  port  of  call,  but  the 
exception  only  aflfects  those  goods. 

S.  850. 

652.  The  adjustment  and  apportionment  of  General 
Average  is  carried  out  at  the  Commander's  instigation,  and, 
if  he  neglects  it,  at  the  instigation  of  the  owners  of  the 
ship  or  cargo,  without  prejudice  to  the  responsibility  of 
the  first  named  person. 

§1.  The  Commander  must  produce  all  the  ship's  books 
and  other  papers  relating  to  the  disaster,  the  ship,  or 
the  cargo,  with  his  report  and  proper  protest. 

B.  n8,  F.  414,  G.  730,  H.  724,  726, 1.658,  S.  851,  852,  Sc.  2x4. 

653.  No  action  for  Average  can  be  sustained  against  a 
charterer  or  consignee  of  cargo  if  the  Commander  has 
received  the  freight  and  delivered  the  cargo  without  protest, 
even  if  the  freight  has  been  paid  in  advance. 

F-  435,  G.  733. 1.  659. 

Title  VI. 

Putting  into  a  Port  of  Refuge. 

Art.  654.  The  following  are  good  causes  for  putting 
into  a  port   of  refuge : — 

(i.)  Provisions,  water,  or  fuel  running  short. 
(2.)  A  well-founded  fear  of  enemies. 
(3.)  Any  accident  which  renders  the  ship  incapable  of 
continuing  her  voyage. 

S.  819. 

See,  however.  Art.  657,  post. 
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655.  In  any  of  the  cases  mentioned  in  the  preceding 
Article,  the  Commander  may,  after  consulting  the  principal 
members  of  the  crew,  and  entering  in  the  log  and  signing 
the  resolution  arrived  at,  put  into  port. 

§1.  Persons   interested   in   the   cargo    laden  on    board 

may  protest  against  the  decision  arrived  at  to  put 

into  a  port  of  refuge. 
§2.  The  Commander  must,  within  48  hours  of  his  arrival 

at  a  port  of  refuge,  make  his  report  before  the  proper 

Authority. 

1. 516-519,  S.  819. 

656.  The  expenses  incurred  by  putting  into  a  port  of 
refuge  are  on  account  of  the  shipowner  or  charterer. 

B.  103, 1.  646,  S.  821,  Sc.  188  (7). 

This  appears  to  mean  that  the  expenses  are  Particular  Average  on  the 
person  in  whose  interest  the  ship  put  into  port. 

657.  Any  putting  into  a  port  of  refuge  not  caused  by  the 
fraud,  neglect  or  default  of  the  owner,  commander  or  crew, 
is  deemed  to  be  legitimate. 

658.  When  the  putting  into  port  is  on  account  of  the 
following  reasons,  it  is  deemed  to  be  unlawful : — 

(I.)  If  the  deficiency  of  provisions,  water  or  fuel  arises 
from  an  insufficient  original  supply  of  them,  or  if 
they  have  been  lost  in  consequence  of  bad  stowage 
or  negligence. 

(2.)  If  the  alleged  fear  of  enemies  has  no  justification  in 
fact. 

(3.)  If  the  accident  which  disables  the  ship  from  pro- 
ceeding on  her  voyage  is  caused  by  want  of  proper 
repairs,  fittings  and  equipments,  or  by  bad  stowage, 
•  or  is  the  consequence  of  erroneous  arrangements  or 
imprudence  of  the  Commander. 

S.  820. 

659.  In  case  of  putting  into  a  port  of  refuge  for  a 
legitimate  reason,  neither  the  owner  nor  the  Commander  is 
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answerable    for  damages  which  may  accrue   from    it  to 
shippers  or  cargo-owners. 
§1.  If  there  is  no  lawful  cause,  the  Commander  and  owner 
will  be  jointly  answerable  up  to  the  value  of  the  ship 

and  freight, 
s.  821. 

660.  A  discharge  of  cargo  in  a  port  of  refuge  will  only  be 
permitted  when  necessary  for  repairing  the  vessel  or  making 
good  damage  to  the  cargo.  In  such  cases,  when  within  the 
realm  and  its  Colonial  possessions,  permission  must  be 
obtained  from  the  proper  Judge,  and,  when  abroad,  from 
the  Consular  officer,  if  there  is  one,  and  if  there  is  none, 
then  from  the  local  Authority. 

G.  504,  s.  822. 

661.  The  Commander  is  responsible  for  the  custody  and 
preservation  of  cargo  when  so  discharged,  unless  occasioned 
by  circumstances  which  are  beyond  control. 

S.  823. 

662.  Damaged  cargo  will  be  conditioned  or  sold  as  circum- 
stances may  point  out,  by  leave  of  the  authorities  named  in 
Art.  660.  The  Commander  is  bound  to  prove  to  the  shipper 
or  consignee  the  regularity  of  the  course  he  has  taken, 
under  pain  of  answering  for  the  value  of  the  property  in 
good  condition  at  its  place  of  destination. 

S.  824. 

663.  The  Commander  is  answerable  for  damages  caused 
by  any  unnecessary  delay  in  a  port  of  refuge,  but  if  he  is 
there  on  account  of  fear  of  enemy's  vessels,  his  departure 
will  be  decided  upon  in  council  with  the  principal  members 
of  the  crew  and  those  interested  in  the  cargo  on  board  in 
the  same  way  as  a  putting  into  port  is  decided  upon. 

L  646  (7),  s.  825. 

F.  W.  Raikes. 

[*j(t*  The  Portuguese  Code  will  be  concluded  in  our 
next  No.] 
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VI.— CURRENT  NOTES  ON  INTERNATIONAL 

LAW. 

Public  International  Law. 

The  Deolaration  of  Paris. 

The  fact  that  Japan  is  an  accessory  to  the  Declaration 

and  China  not,  served  as  the  basis  of  a  somewhat  alarmist 

correspondence  in  the  Times  during  October  of  last  year. 

The  matter  was  something  of  a  mare's  nest,  and  it  is  hardly 

necessary    to    deal  seriously    with    Mr.    Gibson   Bowles' 

excursion  into  the  "  pastures  new  "  of  International  Law. 

AH  that  need  be  said  is  that  the  anonymous  critic  who 

replied  to  him  in  a  series  of  very  able  letters,  was,  to  a  great 

extent,  fighting  the  air. 

Extradition  Treaties. 

There  were  several  new  Extradition  Treaties  entered  into 
by  Great  Britain  during  the  past  year.*  That  with  Liberia 
contained  a  list  of  32  extraditable  offences;  that  with 
Roumania  31,  and  that  with  Portugal  33.  The  last  named 
contains  a  noteworthy  proviso  in  Article  2  to  the  effect  that 
"  the  Portuguese  Government  will  not  deliver  up  any  person 
either  guilty  of  or  accused  of  any  crime  punishable  with 
death." 

* 
International  Arbitration. 

The  spirit  of  International  Arbitration  is  certainly  in  the 
air,  and  the  moral  effect  of  the  Behring  Sea  Reference  will 
long  be  felt.  Quite  recently  a  Treaty  has  been  entered  into 
between  our  own  country  and  Chili,  to  refer  to  arbitration 
all  claims  arising  ia  the  course  of  the  late  Civil  War,  for 

•  See  Parliamentary  Papers,  1894 :  Treaty  Series^  No.  2  (Argentina) ;  No.  6 
(Liberia) ;  No.  7  (Portugal) ;  and  No.  14  (Roumania). 


Digitized  by  VjOOQIC 


174     CURRENT  NOTES  ON  INTERNATIONAL  LAW. 

which  the  Chilian  Goveniment  might  be  held  responsible. 
The  arbitrators  are  to  be  three  in  number,  one  to  be 
appointed  by  the  heads  of  each  of  the  contracting  States, 
and  the  third  by  such  heads  jointly,  or  in  default  of  agree- 
ment, by  the  King  of  the  Belgians.* 

*  *  * 

Private  International  Law. 

Foreign  Wills  and  Administrations. 

In  Canterbury  v.  Wyburn  and  Others  and  the  Melbourne 
Hospital,  II  Rep.,  89  (Jan.),  the  Privy  Council  approved  of 
the  well-known  decision  in  Whicker  v.  Hume,  7  H.L.C.  124, 
and  held  that  the  Statutes  of  Mortmain  are  local  in  their 
application  and  do  not  affect  wills  of  persons  domiciled  in 
the  Colonies.  In  the  case  in  question,  a  bequest  by  a 
Testator,  domiciled  in  Victoria,  of  money  to  his  Trustees 
for  the  purchase  of  land  in  England  for  a  charitable  object, 
was  upheld.  At  the  same  time,  it  was  held  that  **  English 
**  Law  must  decide  whether  English  land  can  be  bought 
"  with  money  coming  from  such  a  source  as  a  foreign  will; 
*'  and  that,  if  it  decides  in  the  negative,  the  bequest  must 
*'  fail,  not  because  it  is  illegal,  but  because  it  is  impossible 
"  of  execution."  This  decision  of  the  Privy  Council 
distinguishes  the  case  of  Att.-Gen.  v.  Mill,  3  Russ.  328,  and 
practically  declares  the  inference  drawn  from  that  case  by 
Mr.  Westlake  {Priv.  Int.  Law,  §165)  and  Mr.  Justice  Story 
{Conflict  of  Laws,  §446)  to  be  unfounded  and  inaccurate.  As 
to  the  general  question  of  the  applicability  of  the  Mortmain 
Laws  to  Colonial  Dependencies,  reference  should  be  made 
to  the  case  of  J  ex  v.  McKinney,  14  App.  Cas.  77. 

In  another  recent  case.  In  re  the  Goods  of  Brown-Sequard, 
6  R.  31  (Dec,  1894),  a  British  subject  married  a  naturalised 
Frenchman,  and  died  having  made  a  will  in  English  form. 

*  See  Parliamintary  Papers :  Treaty  SerUs,  1894  (^o*  '^)* 
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Our  own  Court  granted  probate  of  the  document,  being 
satisfied  that  by  French  Law  (notwithstanding  sect.  lo, 
sub-sect.  I,  of  the  Naturalisation  Act,  1870)  the  deceased's 
domicile  did  not  necessarily  follow  that  of  her  husband,  but 
remained  British,  and  that  under  the  circumstances  the 
French  Courts  would  give  effect^  to  the  will,  so  far  as  it 
dealt  with  property  in  France. 

In  another  recent  case,  In  re  Goods  of  Migasso,  6  R.  37 
(Dec,  1894),  where  an  Italian  subject  died  in  this  country, 
leaving  an  infant  his  next-of-kin,  and  his  relatives  were 
abroad,  the  Court  made. a  grant  ad  colligenda  of  bis  property 
here,  under  sect.  73  of  the  Court  of  Probate  Act,  1857,  to 
the  Italian  Vice-Consul,  until  one  of  the  relatives  should 
obtain  administration. 

A  still  later  case.  In  re  the  Goods  of  Blanks  6  R,  29 
(Dec,  1894),  as  to  foreign  sureties  to  an  administration 
bond,  may  also  be  noted. 

•»* 

Foreign  Judgments. 

An  important  question  came  before  the  Privy  Council  in 
the  recent  case  of  Sirdar  Gwrdyal  Singh  v.  Rajah  of 
Faridkote,  L,*R.  [1894]  App.  Cas.  670.  The  action  was  one 
brought  in  his  own  Courts  by  the  Rajah  of  a  native  Indian 
State,  having  an  independent  civil,  criminal,  and  fiscal 
jurisdiction,  against  the  defendant,  who  was  formerly 
Treasurer  to  the  plaintiff.  The  claim  was  a  personal  one. 
At  the  time  of  the  action  the  defendant  was  out  of  the 
jurisdiction  of  the  State,  but  was  served  with  certain 
notices  of  the  proceedings,  which  he  disregarded,  and 
never  appeared  in  the  suits,  or  otherwise  submitted  to  the 
jurisdiction.  Two  ex  parte  judgments  were  obtained  against 
him  however,  but  the  Privy  Council  held  that  the  Rajah's 
Courts  had  no  lawful  jurisdiction  over  the  defendant,  and 
that  the  judgments  were  of  no  effect.     Lord  Selborne,  in  a 
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very  lucid  judgment,  distinguished  Becquet  v.  Macarthy^ 
2  B,  &  Ad.  591  {See  Westlake,  op.  cit.,  §321),  and  dis- 
approved of  the  meaning,  as  usually  understood,  of  the 
dictum  of  Blackburn,  J.,  in  Schibsley  v.  Westenholz^  L^R. 
6  Q.B.  161  (See  Westlake,  op.  cit.^  §322).  His  Lordship 
made  some  very  valuable  remarks  upon  the  legal  question  : 
"  Territorial  jurisdiction  attaches  (with  special  exceptions) 
"  upon  all  persons,  either  pennanently  or  temporarily, 
"  resident  in  the  territory  while  they  are  within  it ;  but  it 
"  does  not  follow  them  after  they  have  withdrawn  from  it, 
"  and  when  they  are  living  in  another  independent  country. 
"  It  exists  always  as  to  land  within  the  territory,  and  it  may 
"  be  exercised  over  moveables  within  the  territory ;  and  in 
"  questions  of  status  or  succession  governed  by  domicile,  it 
"  may  exist  as  to  persons  domiciled,  or  who,  when  living, 
"  were  domiciled  within  the  jurisdiction."  ,  ..."  In 
"  a  personal  action,  to  which  none  of  the  causes  of  jurisdic- 
"  tion  apply,  a  decree  pronounced  in  absentem  by  a  foreign 
"  Court,  to  the  jurisdiction  of  which  the  defendant  has  not 
"  in  any  way  submitted  himself,  is,  by  International  Law, 
"  an  absolute  nullity.  He  is  under  no  obligation  of  any 
"  kind  to  obey  it ;  and  it  must  be  regarded  as  a  mere  nullity 
"  by  the  Courts  of  every  nation  except  (when  authorized  by 
**  special  local  legislation)  in  the  country  of  the  forum  by 
**  which  it  was  pronounced." 

A  somewhat  similar  point  arose  in  the  recent  case  of 
Bouchet  V.  Tulledgey  XL  Times  L.R.,  p.  87,  which  also  on 
another  point  followed  the  decision  in  Nouvion  v.  Freeman, 
15  App.  Cas.  I,  as  to  the  finality  and  completeness  of  a 
foreign  judgment. 

*  ♦* 
Ownership  of  Moveables. 

A  rather  curious  point  arose  in  the  recent  case  of 
N.  W.  Bank  v.  Poynter^  Son,  and  Macdonald,  11  R.  73 
(Jan.,  1895).     The  facts  were  somewhat  compUcated,  and 
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need  not  be  considered  in  detail  here ;  but  in  applying  the 
principles  of  English  Law  to  the  matter,  Lord  Watson 
made  a  "  general  observation,"  apparently  with  the  approval 
of  Lord  Herschell,  L.H.C.,  and  Lord  Macnaughten,  to  this 
ftflfect :  "  When  a  moveable  fund,  situated  in  Scotland 
**  admittedly  belongs  to  one  or  other  of  two  domiciled 
"  Englishmen,  the  question  to  which  of  them  it  belongs  is 
^^  prima  facie  one  of  English  Law,  and  ought  to  be  so  treated 
"  by  the  Courts  of  Scotland."  The  principle  appears  to  be 
one  which  might  certainly  lead  to  some  startling  situations, 
were  not  its  effect  almost  entirely  nullified  by  the  intro- 
duction of  the  expression  ^^ primd  facie.'' 


Bankruptcy. 
The  case  of  In  re  Nordenfeldt,  14  R.  275  (Jan.,  1895), 
should  be  noted,  as  to  a  domiciled  foreigner  "  having  a 
"  dwelling-house  in  England  *'  under  sec.  6,  sub-sec.  i  (d) 
of  the  Bankruptcy  Act,  1883. 

International  Copyright. 
The  decision  of  the  Court  of  Appeal  in  Hanfstaengel  v. 
American  Tobacco  Co.y  14  R.  310  (Jan.,  1895),  is  important  as 
explaining  the    general  policy  and   construction    of   the 
International  Copyright  Act,  1886. 


Foreign  Immoveables. 
The  case  of  In  re  Pierc^,   Whitwham  v.  Piercey^  L.R. 
[1895]     I    Ch.   83,  raises  a  very  curious  question  as  to 
wills  of  foreign  lands,  which  we  hope  to  consider  in  greater 
detail  on  another  occasion. 

J.  M.  Cover. 


Digitized  by  VjOOQIC 


178 


VIL— NOTES  ON  RECENT  CASES  (ENGLISH). 
Analysis  under  the  Margarine  Act. 

rnHE  way  in  which  the  Margarine  Act,  1887,  is  dovetailed 
"*-  into  the  Sale  of  Food  and  Drugs  Act,  1875,  is  shewn  by 
the  case  of  Smart  &  Son  (appellants)  v.  Watts  (respondent), 
in  the  Queen's  Bench  Division,  where  it  was  decided  that 
an  Inspector  seeking  to  enforce  compliance  with  the 
requirements  of  the  Margarine  Act,  1887,  should,  as  a 
condition  precedent,  himself  carry  out  properly  the  pro- 
visions of  the  Food  and  Drugs  Act,  1875,  ^ts  to  the  analysis 
of  the  substance.  The  Margarine  Act,  1887,  after  enacting 
that  Margarine  packages  shall  be  duly  branded  or  durably 
marked,  provides  that  all  proceedings  under  it  shall,  save 
as  expressly  varied  by  the  Act,  be  the  same  as  those 
prescribed  by  the  Sale  of  Food  and  Drugs  Act,  1875,  and 
this  statute  enacts,  inter  alia,  that  an  Inspector  obtaining 
samples  of  food  or  drugs  should,  if  he  suspects  them  to 
have  been  sold  contrary  to  the  statutory  provisions,  submit 
them  to  be  analysed,  notify  the  seller  of  his  intention  to 
that  effect,  and  offer  to  divide  the  article  into  three  parts, 
having  each  part  marked  and  sealed,  delivering  one  of  the 
parts  to  the  seller  or  his  agent,  retaining  one  for  future 
comparison,  and  submitting  the  third  part,  if  deemed  suitable 
for  analysis,  to  the  Analyst.  An  Inspector,  the  respondent 
in  this  case,  who  had  not  carried  out  these  requirements, 
when  purchasing  from  the  appellants  a  substance  sold  as 
butter,  though  afterwards  admitted  to  be  margarine,  had 
sought  a  conviction  for  infringement  of  the  Act,  but  having 
failed  to  comply  with  the  statutory  requirements,  the  Court 
held  no  conviction  could  follow,  on  the  ground  that  it  was 
a  condition  precedent  for  the  Inspector  to  carry  out  the 
statutory  provisions  by  having  an  analysis.     This  is  a  case 
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to  be  noted  in  The  Adulteration  Acts  {Farmers^  Gazette  office, 
1894),  an  admirable  little  work  by  R.  J.  Kelley,  Barrister- 
at-Law,  and  Sir  Charles  Cameron,  M.D.,  F.R.C.S.I.,  just 
published,  in  which  a  review  of  the  Sale  of  Food  and  Drugs 
Act  with  all  the  leading  cases  under  it  up  to  date,  is  given. 
The  authors  state  that  the  Margarine  Act,  1887,  which  was 
intended  to  protect  the  sale  of  natural  butter,  has  been 
so  little  used  that  three  cases  are  the  only  recorded 
decisions  under  its  provisions.  They  add  some  useful 
recommendations  for  the  revision  of  the  Margarine  laws. 

*  ** 
Drains  and  Sewers. 
A  curious  complication  over  drains,  sewers,  and  nuisances 
lately  arose  in  the  case  of  Jones  v.  Banter,  in  the  Queen's 
Bench,  of  which  there  seems  to  be,  as  yet,  no  report  except 
in  the  Daily  Papers.  The  facts  of  the  case  shewed  that 
both  plaintiff  and  defendant  held  their  respective  premises 
on  leases  granted  by  the  same  ground  landlord,  and  by 
the  lease  plaintiff  was  entitled  to  a  free  passage  for  the 
water  and  soil  coming  from  her  houses  into  and  along  the 
drains  and  sewers  under  the  defendant's  premises.  A  short 
time  since  the  defendant  was  served  by  the  Vestry  of  St. 
Matthew,  London,  with  notices  pointing  out  that  the  system 
of  drainage  in  connection  with  her  houses  was  defective,  and 
calling  upon  her  to  relay  and  make  good  the  same.  Believing 
that  it  was  her  duty  to  comply  with  the  notices,  she  called  in 
a  builder,  who  relaid  the  drains  to  the  satisfaction  of  the 
Inspector  of  the  Vestry.  The  level  of  the  drain  of  No.  6  (one 
of  defendant's  houses)  was  altered,  with  the  result  that  the 
drainage  from  No.  4  (one  of  plaintiffs  houses)  could  not 
flow  into  it.  The  Vestry  subsequently  threatened  the 
plaintiff  with  proceedings  for  creating  a  nuisance,  and  she 
applied  to  Mr.  Justice  Day  for  an  Injunction  restraining 
the  defendant  from  continuing  to  obstruct  the  flow  of  the 
drainage  of  No.  4  into  the  drain  of  No.  6,  and  the  application 
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was  referred  to  this  Court.  The  plaintiflF  now  contended 
that  defendant  ought  not  to  have  paid  any  attention  to  the 
notices  of  the  Vestry,  because  the  pipe  through  which  the 
sewer  passed  was  not  a  drain,  but  a  sewer,  and,  therefore, 
repairable  by  the  Local  Authority.  She  further  asserted 
that  the  defendant,  by  carrying  out  the  work,  had  converted 
a  sewer  into  a  drain,  and  thereby  rendered  her  (plaintiff) 
liable  to  penalties  for  an  alleged  nuisance.  Mr.  Justice 
Collins,  after  hearing  the  evidence,  said  the  pipe  in  question 
was  admittedly  a  sewer  and  not  a  drain,  and,  therefore, 
the  Local  Authority  was  liable  to  remove  any  nuisance,  and 
not  the  defendant.  He  granted  an  Injunction  and  awarded 
plaintiff  40s.  costs.  In  a  manual  of  the  London  Health 
Laws  (Cassell  &  Co.,  Ltd.,  1894),  just  issued  by  the  Mansion 
House  Council  on  the  Dwellings  of  the  Poor,  the  law  as  to 
drains  and  nuisances  is  succinctly  stated  according  to  the 
provisions  of  the  Public  Health  Act  for  London  and  the 
Metropolis  Management  Acts,  and  property  owners  who 
get  into  similar  difficulties  to  those  detailed  in  the  foregoing 
case  will  find  much  assistance  in  solving  them. 

*** 

Common  Law  Trade  Marks. 

Two  cases  dealing  with  what  Mr.  Fulton  in  his  Practical 
Treatise  on  Patents,  Trade  Marks,  and  Designs  (Jordan  &  Sons, 
1894),  calls  "  Common  Law  Trade  Marks,"  though  he 
attributes  the  origin  of  the  expression  to  Lord  Justice 
Lindley,  are  those  of  Reddaway  v.  Banham  and  Reddaway 
V.  Bentham  Spinning  Company.  The  former  is  the  most 
recent  case,  and  there  the  question  was  as  to  the 
right  of  the  defendant  to  use  the  term  *' camel-hair "  as 
descriptive  of  certain  belting  which  he  manufactured. 
The  Court  of  Appeal  held  that  the  defendant  had 
such  a  right.  A  man  might  call  the  goods  he  was 
selling  by  the  name  by  which  anyone  wanting  the  goods 
would,    in    ordinary    course,    call   them    in   any  market 
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in  which  he  wanted  to  buy  or  sell  them,  although, 
in  so  doing,  he  called  them  by  the  name  by  which  the 
person  who  complained  had  called  his  goods  in  a  market, 
until,  in  that  market,  the  name  alone  was  taken  to  mean 
his  goods  alone.  The  goods  manufactured  by  the  person 
who  offends,  however,  must  be  correctly  described,  e.g.,  as 
of  "  camel-hair,"  as  was  the  case  here,  and  if  that  is  a 
correct  description,  an  Injunction  to  restrain  the  use  of  the 
term  "  camel-hair  "  will  not  issue.  On  the  other  hand,  if, 
as  in  the  case  of  Reddaway  v.  The  Bentham  Spinning  Company, 
the  belting  is  not  made,  even  principally,  of  camel's-hair, 
then  to  describe  it  as  camel-hair  belting  is  not  an  accurate 
description,  but  simply  a  fancy  name. 

*»• 

Excess  Fares  on  Tramways. 
In  this  practical  and  economising  age  a  curious  point  as 
to  the  right  to  save  a  halfpenny  lately  came  before 
Mr.  Horace  Smith,  at  Clerkenwell.  A  passenger  got  on  to 
a  tram  car  and  paid  a  penny,  which  carried  him  a  certain 
distance ;  afterwards  he  said  he  would  ride  a  further 
distance,  and  tendered  a  halfpenny,  the  fare  being  three- 
halfpence.  The  conductor,  however,  said  that,  though  the 
fare  was  three-halfpence  for  the  whole  distance,  the 
defendant  could  not  continue  his  ride  by  paying  a  half- 
penny, and  must  pay  a  penny  for  the  further  distance. 
The  three-halfpenny  fare  was  only  admissible  for  through 
passengers,  and  as  Mr.  Horace  Smith  considered  defendant 
was  wrong  in  law  but  right  in  common  sense,  he  merely 
imposed  a  fine  of  sixpence  and  costs.  This  decision  has  led 
to  some  correspondence  in  the  Daily  Papers,  the  defendant 
claiming  that  the  Tramway  Company  ought  to  issue  tickets 
for  the  excess  fare,  instancing  the  Railway  Companies.  This 
decision  and  subsequent  letters  have  led  to  an  interesting 
review  of  the  subject  of  excess  fares  on  Tramways.  It 
appears  that  all  the  bye-laws  of  the  London  Companies 
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are  contained   in  the  Abstract  of  Laws  relating  to  Hackney 
Carriages,  &c.,  published  by  Her  Majesty's  Stationery  Office, 
on  sale  at  the  Queen's  Printers,  and  presented  by  the  Police 
to  each  driver  and  conductor  on  the  occasion  of  his  taking 
out  a  license.     There  is  no  bye-law  relating  to  excess  fares, 
and    a    conviction   can   only  be   obtained   under  another 
(No.  9)  by  putting  a  forced  interpretation   thereon.     No 
bye-law  is  necessary,  as  the  case  is  fully  met  by  the  pro- 
visions   of   the   Tramways   Act,    1870.      The  bye-law,   as 
interpreted   by  the  Company's  solicitor  in   the   foregoing 
cases,   could,   it   was  said,   have   been   over-ruled   by   the 
Magistrate    as    being   unreasonable.      Section   51    of    the 
Tramways  Act,  1870,  inflicts  a  penalty  of  40s.  upon,  inter 
alios,  "  any  person  "  who,  **  having  paid  his  fare  for  a  certain 
distance,   knowingly   and   wilfully  proceeds    in    any   such 
carriage  beyond  such  distance,  and  does  not  pay  the  addi- 
tional fare  for  the  additional  distance,"  &c.     The  Act,  it 
will  be  observed,  does  not  say  the  "  fare  for  the  additional 
distance,"  but   the  "additional  fare,"  that  is  to  say,  the 
excess  fare.     In   the  Act  regulating   Railways,  there  is  a 
similar  provision.     Lord   Esher,  in  the  case  of  Rayson  v. 
South  London  Tramways  Company  (July  12th,  1893),  said  that 
this  enactment  was  an  exceedingly  strict  law  in  favour  of 
Tramway  Companies.     The  proceedings  in  that  case,  before 
the  Magistrates,  resulted  in  the  case  being  dismissed,  and 
subsequently  Miss  Rayson  recovered  ^f  150  damages  against 
the  Company,  and  though  the  Company  appealed,  it  was 
unsuccessful.     Section  45  of  the  Tramways  Act,  1870,  has 
also  to  be  considered,  providing  there  must  be  a  table  of 
fares   outside   the   car,  for  if  there   is  no  such  table,  the 
passenger  may  object  that  no  fare  can  be  legally  demanded, 
unless  the  provisions  of  the  section  have  been  complied 
with.     The  Metropolitan  Police  Guide  sets  out  these  sections 
of  the  Tramways  Act, 

T.  F.  Uttley. 
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The  Dutch   Gk>vemment,  and  Mahommedan    Law   in  the 
Dutch  East  Indies. 

Those  of  our  readers  who  are  interested  in  the  Laws 
which  pervade  the  vast  Eastern  dominions  of  the  Empress 
of  India  may  remember  our  recording  in  these  pages  a 
few  years  ago  the  publication  at  Batavia  of  a  great  work  on 
Mahommedan  Law,  the  Minhdd}  at'Tdlibin,  edited  and 
translated  into  French  by  M.  L.  W.  C.  Van  den  Berg, 
under  the  orders  of  the  Dutch  Colonial  Government. 
Since  that  time  the  Home  Government  of  the  Netherlands 
and  M.  Van  den  Berg  (now  Professor  of  Mahommedan  Law, 
at  the  Ecole  des  Indes,  Delft)  have  laboured  diligently  in  the 
same  field  ;  and  the  result  of  their  united  efforts  has  recently 
appeared  in  the  reproduction  of  another  fine  work  under 
the  same  auspices  and  in  a  similar  form,  the  Path  al-Qartb 
{La  Revelation  de  I* Omnipresent),  by  Ibn  Qdsim  al-Ghazzi,  of 
which  a  copy  has,  we  are  glad  to  state,  been  courteously 
presented  by  the  Netherlands  Colonial  Ministry  to  one  of 
our  valued  contributors,  the  Professor  of  Indian  Juris- 
prudence, King's  College,  London. 

The  Path  aUQanb  (Leyden  :  E.  J.  Brill.  1894),  like  the 
Minhddj  at-Tdlibin,  is  a  work  on  the  Shafeite  branch  of  the 
Sunni  Mahommedan  Law.  It  is  a  smaller  work  than  its 
predecessor,  coifsisting  of  one  volume  instead  of  three  ;  but 
as  this  one  volume  contains  about  750  pages,  it  will  be 
understood  that  its  preparation  must  have  cost  a  good  deal 
both  in  work  and  in  money.  The  Arabic  text  occupies  the 
left-hand  pages,  the  French  version  the  right,  so  that  the 
reader  has  the  two  languages  side  by  side,  and  can  compare 
their  phraseology  as  he  proceeds.  The  annotations  are 
numerous,  as  several  MSS.  of  the  original  have  been 
collated,  and  many  variants  are  recorded,  besides  which 
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there  are  explanatory  notes  here  and  there,  and  references 
to  other  parts  of  the  same  book,  and  to  the  Minhddj  at- 
Tdlibin,  the  Koran,  &c. 

To  those  who  are  familiar  with  the  Laws  of  Islam  it  will 
be  no  surprise  to  hear  that  a  great  part  of  this  book  deals 
with  matters  of  prayer,  cleanliness,  and  other  duties  of  a 
religious  and  personal  description,  which  Western  Jurists 
would  not  recognise  as  coming  within  the  category  of  Law. 
We  should  not  expect  to  find  in  a  French  or  English  legal 
treatise,  as  we  find  here,  a  set  of  rules  as  to  the  proper 
way  of  bathing  or  the  use  and  abuse  of  tooth-picks ! 
While,  however,  the  mere  lawyer  would  consider  a  large 
portion  of  the  book  quite  useless,  the  student  of  manners 
and  customs  might  possibly  deem  that  same  portion  to  be 
of  special  value.  It  might  interest  the  latter  to  follow  the 
Eastern  train  of  thought  and  to  see  the  exquisitely  minute 
elaboration  with  which  rules  are  formulated,  divided, 
and  sub-divided,  on  points  which  Western  civilisation 
either  ignores  altogether  or  leaves  to  private  training  and 
an  innate  sense  of  the  proprieties  of  life.  It  must  not  be 
supposed,  however,  that  there  is  no  law,  in  our  sense  of  the 
word,  in  the  book  of  Ibn  Qdsim  al-Ghazzi ;  the  subjects  of 
Sale  and  Gift,  Inheritance,  Testamentary  Disposition, 
Marriage,  Dower,  &c.,  are  treated,  each  at  some  length, 
though  not  so  fully  as  in  the  Minhddj  aUTdlibin. 

As  regards  Inheritance  {succession)  in  particular,  it  is 
to  be  regretted,  perhaps,  that  the  Arabian  Jurist  did  not 
think  so  important  a  subject  worthy  of  more  extensive 
treatment.  The  rules,  though  wonderfully  well  expressed 
considering  the  small  space  they  occupy,  are  so  intensely 
laconic  that  they  may  sometimes  mislead  a  careful  reader, 
and  would  surely  mislead  a  hasty  one.  One  curious  point 
is,  however,  quite  clearly  stated;  the  distant  kindred  {cognats 
who  are  not  heritiers  ISgitimaires,  i.e.,  females  and  relations 
through   them,  other  than   sharers  and    residuaries)   are 
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entirely  excluded,  the  property  going  to  the  Public  Treasury 
when  there  are  no  residuaries  (and,  it  must  be  understood, 
no  sharers),  see  p.  429.  This  is  a  very  remarkable  state- 
ment, for  in  the  Minhddj  at-Tdlibin  (Vol.  II.,  p.  226)  the 
distant  kindred  are  distinctly  recognised,  and  a  long 
classification  of  them  is  given.  Now  it  is  well  known  that 
according  to  the  Hanifite  Sunni  Law  the  distant  kindred 
come  in,  before  the  Public  Treasury,  in  the  absence  of 
sharers  and  residuaries,  but  according  to  the  Shafeite  Law, 
as  stated  in  the  Fath  al-Qarib,  they  do  not ;  it  may  be 
added  that  the  Sirdjiyyah^  a  Hanifite  Authority  (see 
Rumsey's  Al  Sirdjiyyah  Reprinted,  2nd  ed.,  p.  45)  distinctly 
states  that  "  Alshafii,  on  whom  be  God's  mercy,"  agrees 
with  those  who  give  preference  to  the  Public  Treasury.  A 
difference  between  Abu  Hanifa  and  Shafei  is  nothing 
extraordinary ;  but  it  is  a  singular  thing  that  two  highly 
esteemed  works,  both  on  the  Shafeite  branch  of  Law, 
should  contradict  one  another  directly  on  such  a  vital  point. 
If  it  be  borne  in  mind  that,  were  the  doctrine  of  the  Fatk 
al'Qarib  to  prevail,  the  State  would  succeed  in  preference 
to  a  man's  own  daughter's  son,  it  will  at  once  be  perceived 
what  an  apple  of  discord  is  thus  thrown  down  !  Prof.  Van 
den  Berg  has  done  good  service  in  bringing  this  discrepancy 
before  the  world  ;  and  Anglo-Indian  lawyers  should  prepare 
themselves  for  the  possibility  of  having  to  argue  the  question, 
for  we  are  told  by  Syed  Ameer  Ali  {Personal  Law  of  the 
Mahommedans,  p.  20)  that  there  are  Shafeites  in  the  Malayan 
Peninsula,  in  Ceylon,  and  in  the  Bombay  Presidency. 

Prof.  Van  den  Berg  would  add  much  to  the  practical 
usefulness  of  his  work  if  he  could  find  time  to  supplement 
it  with  a  good  alphabetical  Index. 

A  British  Society  of  Comparative  Legislation. 
The  foundation,  at  a  Conference  convened  by  the  Lord 
Chancellor  at  the  Imperial  Institute,  on  19th  December 
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last,  of  a  British  sister  Society  to  the  very  successful  and 
valuable  Society  of  Comparative  Legislation  established  in 
Paris  in  1869,  is  a  matter  which  calls  for  congratulatory 
comment  in  these  pages. 

Some  twenty  years  have  passed  since  we  made  our 
personal  acquaintance  with  the  French  Society,  and  were 
introduced  to  its  then  President,  M.  Aucoc,  now  President 
of  the  Comit6  de  Legislation  Etrang^re.  Since  that  date 
we  have  seen  volume  after  volume  of  Annuaires  both  of 
Foreign,  and  later,  of  French  Legislation,  and  ot  Bulletins, 
issue  from  the  Society's  Press.  During  the  latter  portion  of 
this  period  we  have  also  seen  something  of  the  very  valuable 
Translations  of  Foreign  Codes,  which,  by  an  arrangement 
with  the  Comity  de  Legislation  Etrangere,  a  most  useful 
adjunct  to  the  French  Ministry  of  Justice,  established  in 
1876,  which  has  no  parallel  in  this  country,  have  been 
issued  under  the  editorship  of  members  of  the  Society  of 
Comparative  Legislation,  though  Undertaken  at  the  expense 
of  the  Comitfe,  as  a  national  work.  We  have  sometimes 
wondered  that  similar  bodies  were  not  established  in  this 
country,  and  we  therefore  hailed  with  the  more  pleasure 
our  invitation  to  the  Conference  summoned  by  the  present 
distinguished  head  of  the  Legal  Profession  in  England,  and 
this  the  more  so  that  we  remembered  having  published  in 
our  pages  an  Address  on  Jurisprudence  and  the  Amendment 
of  the  Law  delivered  by  Farrer  Herschell,  Esq.,  Q.C.,  M.P,, 
as  President  of  the  Jurisprudence  Department  of  the  Social 
Science  Association,  at  its  Congress  held  at  Liverpool,  1876. 

Shortly  after  the  account  of  the  foundation  of  the  British 
follower  in  the  wake  of  the  Society  de  Legislation  Com- 
par^e  appeared  in  the  Times,  our  old  friend  and  contributor, 
Dr.  Thomas  Barclay,  of  Paris,  wrote  a  letter  (published 
in  the  Times  of  26th  December,  1894),  embodying  what  the 
Imperial  Institute  Journal  for  February  justly  calls  a  very  lucid 
and  succinct  account  of  the  work  of  the  Comit6  de  L^gis- 
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lation  Etrangdre  (of  which  we  understand  he  is  the  adviser 
on  English  Law),  as  it  appeared  to  him  that  less  was  known 
here  of  the  French  Committee  than  of  the  French  Society. 
Both,  in  fact,  are  labouring  for  similar  objects,  viz.,  the 
study  of  the  Legislation  of  Foreign  Countries,  though  they 
pursue  their  common  object  in  somewhat  different  modes, 
the  Society,  of  course,  holding  meetings,  and  reading  Papers, 
while  the  Committee  devotes  its  main  energies  to  collecting 
as  perfect  a  Library  of  Foreign  Legislation  as  it  can,  and 
to  publishing  translations  of  Select  Foreign  Codes.  In 
some  of  these  objects  we  may  flatter  ourselves  we  are 
fellow  workers  with  the  French  institutions,  through  the 
collection  of  Foreign  Maritime  Laws,  with  which  our 
valued  contributor,  Dr.  Raikes,  has  been  for  some  years 
past  enriching  our  pages.  The  close  connection  between 
the  work  of  the  Society  and  of  the  Committee  in 
Paris  was  perhaps  hardly  sufficiently  brought  out  in  Dr. 
Barclay's  Letter  to  the  Times,  the  fact  being,  as  mentioned 
by  the  then  President  of  the  Society  at  the  celebration  of 
its  twentieth  Anniversary  in  1889,  that  each  of  the  Codes 
published  by  the  Committee  of  Foreign  Legislation  bears 
upon  its  title-page  that  it  was  prepared  under  the  direction 
of  the  Society  of  Comparative  Legislation. 

We  hardly  expect  to  see  such  a  combination  of  State 
aided  and  private  enterprise  emerge  from  the  meeting  held 
under  Lord  Herschell's  presidency.  The  idea  of  State  aid, 
though  glanced  at  by  some  of  the  speakers,  was  practically 
put  on  one  side  as  improbable  of  realisation.  At  the  same 
time,  if  the  Treasury  could  hereafter  be  persuaded  of  the 
utility  of  the  work,  the  French  precedent  might  reckon  for 
at  least  a  grant  in  aid. 

We  were  glad  to  notice  the  personal  testimony  borne  by 
Sir  Raymond  West  to  the  value  of  the  Comparative  Study 
of  Legislation  as  he  had  himself  experienced  it  in  India, 
when  falling  back,  in  default  of  other  and  more  strictly 
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positive  basis  for  his  Decisions,  upon  Justice,  Equity,  and 
Good  Conscience.  Mr.  Ilbert,  to  whom  the  credit  is  due 
of  having  set  the  ball  rolling  by  his  valuable  Lecture  at 
the  Imperial  Institute  on  a  Comparative  Record  of  British 
and  American  Legislation,  on  8th  November,  1894,  in  the 
course  of  the  remarks  which  he  made  at  Lord  Herschell's 
Conference,  shewed  himself  also  cognisant  of  the  value  of 
the  work  of  the  French  Society.  We  are  sure  that  the 
President  and  Council  of  the  Soci6t6  de  Legislation  Com- 
par6e,  as  well  as  the  President  and  members  of  the  Comit6 
de  Legislation  Etrangere,  will  hail  with  a  pleasure  equal  to 
our  own,  the  formation  of  a  British  Society  of  Comparative 
Legislation,  under  such  distinguished  auspices  as  those  of 
the  Lord  High  Chancellor  of  Great  Britain,  the  Lord 
Chief  Justice  of  England,  Lord  Justice  Lindley,  Lord 
Hobhouse,  Lord  Thring,  Sir  Raymond  West,  Sir  Charles 
Turner,  Mr.  Cohen,  Q.C.,  and  others  quos  prescribere  longum. 


%tbitixiB. 


Le  Droit  des  Auteurs  en  Belgique.  Commcntaire  Historiqm  ct 
Doctrinal  de  la  loi  da  22  Mars^  1886.  Par  Paul  Wauwermans, 
Avocat  a  la  Cour  d'Appel,  Bruxelles.  (Brussels.  Soc.  Beige 
de  Librairie.     1894.) 

This  elaborate  volume  of  nearly  500  pages,  written  by  way  of 
a  Commentary  on  the  Belgian  Copyright  Law  of  1886,  con- 
stitutes, from  the  mass  of  information  which  it  contains 
respecting  Copyright  in  Belgium,  including  therein  the  rights 
of  Foreign  Authors  in  Belgium,  a  valuable  addition  to  the 
Literature  of  International  Copyright.  Its  author,  combining 
the  position  of  a  member  of  the  Bar  of  the  Court  of  Appeal  in 
Brussels  with  that  of  one  of  the  Secretaries  of  the  International 
Literary  and  Artistic  Association,  at  whose  foundation  we  were 
ourselves  present  in  Paris,  in  1878,  is  possessed  of  a  varied 
fund  of  knowledge  which  he  brings  ably  to  bear  upon  his 
subject.      As  a    practising    Advocate    he    pays    considerable 
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attention  to  the  Legal  forms  connected  with  the  enforcement 
of  Copyright,  and  describes  its  various  phases  in  a  portion  of 
his  work.  Book  VIII.,  which  is  entirely  devoted  to  Procedure. 
Many  curious  byways  of  History  are  trodden  by  M.  Wauwermans 
in  connection  with  the  printing  privileges  of  the  earlier  masters 
of  Typography,  John  and  Vindelin  of  Spires,  Christopher 
Plantin,  and  others,  which  he  shews  to  have  been  in  the  nature 
of  patents  rather  than  of  Copyright.  The  privilege  granted  to 
John  of  Spires  by  the  Senate  of  Venice  was  so  strictly  granted 
ad  personam,  M.  Wauwermans  notes,  that  even  his  brother 
Vindelin  did  not  succeed  to  it.  Aldus  got  his  patent,  or 
privilege,  on  the  strength  of  his  new  type,  that  celebrated 
Aldine,  which  a  notable  character  among  modern  English  printers, 
Pickering,  so  kept  before  him  as  his  ideal  as  to  deserve  the  title 
of  Aldi  discipulus  Anglus,  The  early  history  of  Copyright  in 
Belgium  affords  M.  Wauwermans  scope  for  giving  us  much 
curious  information.  His  descriptions  of  the  various  periods  of 
History  as  they  affect  his  subject  are  terse  and  often  epigram- 
matic. Thus  his  account  of  the  state  of  Literature  under  the 
first  Empire  is  dramatically  brief  and  pungent.  **  People  read 
but  little,"  says  M.  Wauwermans,  "  during  the  fevered  period  of 
the  Empire  :  the  newspaper  killed  the  book,  and  the  bulletins  of 
the  Grand  Army  took  the  place  of  the  most  exciting  novels." 
The  controversies  as  to  the  nature  of  Copyright  {Droit  d'Auteur) 
whether  it  be  more  properly  a  Real  or  a  Personal  right,  and  if 
a  Real  right,  whether  it  is  not  one  sui  generis,  are  passed  in 
review  by  our  author,  who  dismisses  the  Personal  right  view  as 
practically  extinct,  and  as  between  the  varying  and  indeed  con- 
flicting views  of  those  who  hold  it  to  be  a  Real  right  of  some 
sort,  M.  Wauwermans  appears  to  come  to  the  conclusion,  as 
did  some  distinguished  members  of  the  Belgian  Chambers,  in 
the  debates  on  the  Bill  which  became  the  Law  of  1886,  that  it 
is  a  mere  logomachy.  We  hope  to  take  up  on  a  future  occasion 
some  of  the  interesting  questions  raised  by  M.  Wauwermans  in 
his  valuable  book,  the  execution  of  which  does  the  Society 
Beige  de  Librairie  great  credit. 


The  Imperial  Institute  Journal^  Vol.  I.,  1895.  (Imperial  Institute, 
London.) 

We  are  pleased  to  be  able  to  call  the  attention  of  our  readers 
to  the  monthly  yournal  which  has  been  commenced  with  the 
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New  Year  as  a  medium  of  communication  of  matters  of  interest 
to  the  Fellows  primarily,  of  course,  but  also,  and  that  probably 
in  increasing  ratio  as  it  gets  more  widely  known,  to  the  man  of 
Science  and  of  Letters,  the  Commercial  man,  the  Colonist,  and 
the  Jurist,  generally,  whether  Fellows  or  not. 

Besides  cases  on  Commercial  Law,  a  feature  which  might 
well  be  extended,  the  first  two  numbers  of  the  Journal,  for 
January  and  February,  contain  notices  interesting  to  the  Jurist, 
and  the  student  of  Comparative  Legislation  and  of  History, 
in  the  accounts  of  the  Lectures  by  Mr.  C.  P.  Ilbert,  C.S.L,  on 
A  Comparative  Record  of  British  and  American  Legislation,  and  the 
subsequent  Conference  convened  by  Lord  Herschell,  at  which 
a  Society  of  Comparative  Legislation  was  founded,  and  other 
Lectures  bearing  on  Jurisprudence  and  History,  such  as  that 
by  Hon.  W.  Lee  Warner,  C.S.I.,  on  The  Roman  and  British  Indian 
Systems  of  Government,  And  the  recent  Address  by  Dr.  Jameson, 
C.B.,  Administrator  of  the  Chartered  Company's  Territories  in 
British  South  Africa,  at  which  the  Prince  of  Wales  took  the 
chair,  as  President  of  the  Imperial  Institute,  deserves  the 
attention  of  the  student  of  Colonial  History  and  Administration, 
while  the  still  more  recent  Lecture  on  Village  Communities  ut 
Southern  India,  by  C.  Khrishna  Menon,  Lecturer  at  the  Saidapet 
College,  Madras,  when  it  is  reported  in  the  March  number  of 
the  Jourml,  cannot  fail  to  attract  the  reader  of  that  in  many 
respects  peerless  work,  Maine's  Ancient  Law,  and  his  equally 
valuable,  though  less  widely  known,  Village  Communities  in  East 
and  West,  There  is  much  in  the  subject  of  Mr.  Menon's 
Lecture  which  requires  further  careful  investigation,  as  it  seems 
to  be  at  least  possible,  if  not  probable,  that  Sir  Henry  Maine 
was  led  unconsciously  to  overstate  the  case  for  the  Village 
Community  as  an  Aryan  institution.  Mr.  J.  H.  Nelson,  in  his 
valuable  Prospectus  of  a  Scientific  Study  of  Hindu  Law  (Kegan 
Paul,  1881),  has  given  what  appear  to  be  good  primd  facie 
grounds  for  the  belief  that  the  Village  Community  is  an  exotic 
in  Southern  India,  at  least,  if  not  also  in  other  parts  besides 
the  Madras  Presidency.  This  is  an  important  suggestion, 
which  ought  to  receive  careful  consideration. 


Tlie  History  of  the  Law  of  Prescription  in  England,  By  Thomas 
Arnold  Herbert,  B.  A.,  LL.B.,  of  the  Inner  Temple,  Barrister- 
at-Law;   late   Exhibitioner  and  Scholar,   St.  John's  College, 
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Cambridge  ;  Equity  Scholar  of  the  Inner  Temple,  1889.     1891. 
(London  :  Clay  &  Sons  ;  Cambridge  :  Deighton,  Bell  &  Co.) 

If  circumstances  have  prevented  an  earlier  notice  on  our  part 
of  the  interesting  Yorke  Prize  Essay  for  1890,  the  author  may 
be  assured  that  the  delay  has  not  arisen  from  any  want  of 
appreciation  of  the  result  of  his  labours.  The  subject  of  the 
Prize  for  1890  was  chosen  for  the  good  reason  that  there  was 
"  no  book  definitely  upon  Prescription  in  English  Law."  If 
we  could  have  wished  to  see  a  treatise  telling  us  definitely  the 
length,  breadth,  and  general  characteristics  of  Prescription  at 
the  actual  passing  moment,  we  may,  nevertheless,  rejoice  at  the 
appearance  of  a  book  which  summarises  the  materials  from 
which  such  a  book  may  yet  be  constructed.  It  should  be 
recorded  further,  in  the  author's  favour,  that  he  does  not 
slavishly  follow  the  opinions  of  others,  but  fearlessly  states  his 
own  view  when  it  differs  from  those  of  older  writers. 

That  a  book  of  this  kind  must  contain  a  large  amount  of 
obsolete  law  is  obvious  from  the  very  title,  and  for  this  the  author 
of  a  "  History  "  cannot  be  blamed ;  here  and  there,  however, 
we  feel  inclined  to  quarrel  a  little  with  Mr.  Herbert  for  not 
distinguishing  more  clearly  between  defunct  and  existing  law. 
We  by  no  means  wish  to  suggest  that  any  confusion  exists  in 
the  author's  own  mind,  but  he  is  not,  perhaps,  quite  indulgent 
enough  to  readers  who  have  not  studied  the  subject  as  he  has. 
Early  in  the  book  some  points  are  stated  about  a  **  fine  with 
proclamations,"  and  the  author  does  not  mention  the  fact  that 
fines  have  ceased  to  exist.  Occasionally,  too,  there  is  a  little 
want  of  preciseness  of  language,  as  where,  for  instance,  we 
are  told  that  imder  a  certain  Act,  it  was  **  necessary  to  give 
evidence  of  enjoyment  within  the  last  60  years  for  about  30 
years,"  and  where,  in  treating  of  a  later  Act,  we  read  several 
paragraphs  about  the  "  Prescription  Act,"  but  only  learn 
by  chance  that  the  Act  2  and  3  Will.  IV.,  c.  71,  is  the  statute 
so  designated.  In  reading  about  the  same  Act  we  find  in  a 
quotation  from  a  judgment  of  Malins,  V.C,  the  words  "  the 
period  is  fixed  at  twenty  years,"  and,  as  the  author  is  there 
treating  of  sect,  i,  under  which  the  periods  are  thirty  or 
sixty  years  according  to  circumstances  (sect.  2,  under  which 
the  period  is  really  twenty,  being  only  mentioned  later),  there 
is  an  apparent  contradiction  which  might  confuse  an  inexperi- 
enced reader.     Mr.  Herbert  has  to  mention   several  times  a 
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'*  Prescription  in  a  que  estate/'  and  it  cannot  be  said  that  he 
defines  it  very  clearly  (for  the  uninitiated)  by  adopting  the  old 
phrase  that  it  is  a  prescription  alleged  by  the  claimant  as 
having  been  enjoyed  by  himself,  **  and  those  whose  estate  he 
hath,*'  or  '*  ious  ccux  que  estate  il  ad.''  As  to  this,  Mr.  Herbert 
may  indeed  reply  that  he  did  not  write  for  the  uninitiated  ; 
but  we  scarcely  think  he  will  take  that  ground,  for  the  Essay, 
though  written  for  learned  examiners,  is  published  for  the  world 
in  general. 

The  historical  character  of  the  book,  if  it  detracts  something 
from  its  immediate  and  practical  usefulness,  necessarily  adds 
much  to  its  antiquarian  interest.  In  treating  of  the  diflFerence 
between  tithes  and  other  property,  the  author  cites  a  quaint 
passage  beginning  ''  but  now  note  a  strange  anomalum  in  this 
case,  Tythes  differing  from  all  other  cases  in  Law.**  In  another 
place  we  find  the  lord  of  a  manor  suing  for  £^  os.  gd.  **  for  pound 
breach,**  and  a  judgment — in  that  quaint  mediaeval  Law  French 
which  is  so  much  more  akin  to  the  school  of  Stratford-at-Bow 
than  to  that  of  Paris— laying  down  that  Prescription  for  such  a 
custom  cannot  be  against  ^^  chescun  estranger,**  but  that  **  si  le 
custome  fuit  que  chescun  tendt  q  tient  del  manoir  enfreint  U  pound  il 
payera  £i  os.  gd.  cest  ban  custome  p  c  ^  il  poit  av  loid  commencement.** 
Elsewhere  there  is  a  good  deal  about  sporting  franchises,  and,  in 
connection  with  these,  about  Acts  for  the  limiting  the  following  of 
game ;  and  it  is  curious  to  notice  that,  in  the  year  13  Richard  II., 
laymen  not  having  lands  to  the  value  of  40s.,  and  priests 
not  having  lands  to  the  value  of  ;f  10,  were  forbidden  to  keep 
dogs,  &c.,  for  hunting  deer,  hares,  conies,  or  other  "  gentlemen's 
game,**  partly  because  it  was  found  that  "divers  artificers,"  &c., 
were  wont  to  hunt  in  parks  and  warrens  •*ontheholy  days  when 
good  Christian  people  be  at  Church  hearing  divine  service,"  and 
partly  because  such  hunting  was  sometimes  used  as  a  mere 
pretence  for  "  conferences  and  conspiracies  for  to  rise  and  disobey 
their  allegiance."  Poor  Richard  II. !  Perhaps  at  that  time  he 
little  dreamed  of  conferences  and  conspiracies  far  more  serious 
than  a  Sunday  frolic,  which  were  destined  to  bring  destruction 
on  his  crown  and  life  I  Mr.  Herbert*s  book  is  provided  with  a 
good  Index ;  but  it  might  be  improved  in  a  future  edition  by 
placing  the  numerous  sub-heads  on  separate  lines  and  arranging 
them  alphabetically  among  themselves. 
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I.— THE  LATE  MR.  C.  H.  E.  CARMICHAEL. 

TT  is  nearly  thirteen  years  since  the  Law  Magazine  and 
"*■  Review  lost  through  the  death  of  the  late  Professor 
Taswell-Langmead  an  excellent  Editor ;  but 

Primo  avuUo  non  deficit  alter 
and  the  Editorship  of  the  periodical  has  since  then  been 
worthily  continued  by  the  college  friend  and  literary 
colleagae  of  Professor  Taswell-Langmead,  viz.,  by  Mn 
Charles  Henry  Edward  Carmichael,  the  subject  of  this 
Memoir. 

Mr.  Carmichael  was  born  on  January  9th,  1842.  He  was 
the  only  son  of  Charles  Montauban  Carmichael,  C.B.,  a 
General  in  the  Indian  Army,  and  a  Knight  of  the  Third 
Class  of  the  Dooranee  Empire  or  Kingdom  of  Cabul,  who, 
having  been  Colonel  of  the  20th  Hussars,  had  distinguished 
himself  by  his  military  services  during  the  first  Afghan  war. 
His  mother,  Mary  Eliot,  was  the  daughter  of  Captain  Allan 
Graham,  of  the  Bengal  Artillery. 

Mr.  Carmichael  entered  at  Trinity  College,  Oxford,  where 
he  matriculated  in  1861  (April  i6th),  then  aged  19,  taking 
his  B.A.  in  1865  and  his  M.A.  in  X869.  He  was  the 
Taylorian  University  Scholar  in  Modern  Languages  in  1862, 
and  took  a  second  class  in  Law  and  Modern  History  in  1863. 
It  had  been  intended  that  he  should  enter  the  Indian  Civil 
Service,  and  he  became  a  selected  candidate  in  1862  for 
that   department,  but  fearing  that  his  constitution  could 
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not  undergo  the  trying  climate  of  India,  and  acting  under 
medical  advice,  he  resolved  instead  to  dedicate  himself  to 
literary  work  in  this  country.  In  January,  1876,  he  became 
a  member  of  the  Inner  Temple,  and  so  continued  to  his 
death.  It  would  be  difficult  to  enumerate  the  prodigious 
amount  of  literary  work  which  he  accomplished.  Besides 
undertaking  the  editorship  of  this  Magazine  (in  which  he 
was  assisted  until  recently  by  Mr.  W.  P.  Eversley,  B.C.L., 
M.A.),  he  acted  as  Foreign  Secretary  to  the  Royal  Societ)' 
of  Literature,  was  one  of  the  International  Secretaries  of 
the  Association  for  the  Reform  and  Codification  of  the  Law 
of  Nations,  and  Foreign  Corresponding  Member  of  the 
Society  of  Comparative  Legislation  of  Paris.  He  also  edited, 
after  the  death  of  Professor  Taswell-Langmead,  the  third  and 
fourth  editions  of  his  friend's  well-known  work,  "  English 
Constitutional  History,"  successfully  maintaining  the  high 
standard  of  excellence  attained  by  the  author,  while  as  sub- 
editor of  Notes  and  Queries,  his  ample  store  of  knowledge  did 
much  to  elucidate  the  otherwise  searchings  in  the  dark  of 
its  readers. 

In  1890  (April  17th)  he  married  Harriet,  daughter  of 
Mr.  WilUam  Morley,  of  Castleacre,  near  Swaffham,  Norfolk, 
the  ceremony  being  performed  in  London,  at  St.  John's 
Church,  Walham  Green. 

Mr.  Carmichael  was  descended  from  a  long  roll  of 
ancestors.  The  name  Carmichael  is  territorial,  and  was 
assumed  by  his  family  as  Lords  of  the  Barony  of  Carmichael 
in  the  Upper  Ward  of  Lanarkshire.  They  claim  the 
dormant  titles  of  Earl  of  Hyndford,  Viscount  Inglisberry 
.and  Nemphar,  and  Lord  Carmichael,  of  Carmichael  (1647), 
with  the  Baronetcy  (Nova  Scotia)  of  1617.  James 
Carmichael,  M.D.,  F.R.S.,  Physician  Extraordinary  to  King 
George  III.,  assumed  the  name  of  Carmichael-Smyth, 
which  name  was  retained  by  the  family  until  1841,  when 
it  was  dropped  by   Royal  licence.      The  uncle  of   Mr. 
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Carmichael,  Major-General  Sir  James  Carmichael-Smyth, 
C.B.,  K.C.H.,  K.M.T.,  and  K.S.W.,  was  an  eminent  soldier, 
and  served  on  the  personal  staff  of  the  Duke  of  Wellington 
at  Quatre  Bras  and  Waterloo. 

Mr.  Carmichael's  name  may  be  added  as  one  more  victim 
to  the  baneful  scourge,  influenza.  Attacked  by  that 
insidious  malady,  he  succumbed  to  it  after  a  brief  week's 
illness  on  March  2nd  last,  notwithstanding  all  that  eminent 
medical  skill,  and  the  untiring  nursing  of  a  devoted  wife 
could  do  in  their  endeavours  to  save  him.  He  is  buried  in 
Fulham  Cemetery.  Peace  to  his  ashes !  A  kind  friend,  a 
good  husband,  a  genial  companion,  a  man  of  deep  religious 
conviction,  a  scholar  of  no  mean  attainments,  was  Mr. 
C.  H.  E.  Carmichael,  lost  to  this  world  at  the  comparatively 
early  age  of  fifty-three. 

Linquenda  tellus,  et  domus,  et  placens 
Uxor ;  neque  hanim,  quas  colis,  arborum 
Te,  prseter  invisas  cupressos, 
Ulla  breyem  dominum  sequetur. 


II.— THE  WATER  COURT    OF    SALTASH. 

Tl/TANY  of  our  readers  may  not  be  aware  that  the  Lord 
-^-^  High  Admiral  of  England,  now  represented  by  the 
Lords  Commissioners  of  the  Admiralty,  has  a  civil  as  well 
as  a  naval  character.  It  is  by  virtue  of  the  former 
character  that  he  appoints  those  magisterial  officers  termed 
Vice-Admirals  of  the  Coast,  who  have  power  to  hold 
Maritime  Courts  and  to  try  issues  between  merchants  and 
seamen,  and  to  keep  the  peace  on  the  coasts  of  all 
Maritime  counties  of  Great  Britain,  Ireland,  or  colonies 
where  they  may  be  appointed,  as  well  as  to  perform  other 
duties  of  an  executive  character,  such  as  the  impressment 
of  seamen  to  serve  in  the  Royal  Navy.     Formerly,  these 
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Vice-Admirals  of  the  Coast,  in  the  person  of  their  Vice- 
Admiralty  Judges,  held  the  Courts  on  the  sand  of  the 
seashore,  or  on  some  beach,  quay,  or  wharf  adjoining  tidal 
waters.  But  as  time  went  on,  discretion  required  that 
these  Courts  should  be  held  in  maritime  towns  for  the 
conveniency  of  suitors.  Although  the  13  Richard  II., 
St.  I,  c.  5,  passed  in  1389,  and  the  15  Richard  II.,  c.  3, 
passed  in  1391,  restrained  the  Admiralty  Courts  from 
holding  pleas  of  things  arising  in  the  body  of  counties, 
yet,  as  Sir  H.  Spelman  observes,  it  did  not  restrain  the 
Admiralty  from  making  execution  upon  the  land.  The 
body  of  the  Realm  and  of  every  county  are  places 
accidentally  subject  to  the  Admiralty ;  therefore  the  Admiral 
may  take  the  body  in  execution  upon  the  land,  and  so  by 
the  better  opinion  may  he  do  of  goods.  In  the  fourth  year 
of  Henry  IV.,  1402,  a  petition  of  the  Commons  to  the  King 
has  for  answer  that :  *'  The  Admiral  and  his  Lieutenants 
do,  sit  to  keep  their  Courts  in  no  liberty  or  town,  but  only 
upon  the  sea  coasts  or  arms  of  the  same,  and  that  every 
plea  before  them  may  be  determined  in  one  place  without 
adjournment  **  (Cotton's  Tower  Records,  p.  421).  The 
accustomed  place  in  Southwark  in  the  beginning  of  the 
15th  Century,  to  hold  the  Admiralty  Court,  was  a  quay  on 
the  Southwark  side  of  the  river  Thames.  But  Stow,  in  his 
Survey  a.d.  1598,  says :  '*  A  part  of  this  parish  church  of 
St.  Margaret  (St.  Margaret*s-on-Hill,  Southwark)  is  now  a 
Court  wherein  the  Assizes  and  Sessions  be  kept,  and  the 
Court  of  Admiralty  is  also  there  kept."  In  the  reign  of 
Henry  VII.,  Orton  quay,  near  London  Bridge,  is  mentioned 
in  the  records  of  the  Court  of  Admiralty  as  the  usual  place 
of  sitting. 

In  the  country  the  same  prevailed.  The  Admiralty  Court 
held  by  the  Judge  of  Vice-Admiralty  of  the  coast  or  county 
was  sometimes  in  a  church,  as  at  Dover,  or  on  a  quay,  or, 
as  we  have  said  before,  on  the  sand  of  the  seashore.     There 
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is  a  record  extant  (but  in  private  hands)  of  a  Court  of 
Admiralty,  otherwise  called  a  Water  Court,  being  held  in 
the  reign  of  King  John  on  the  Chesil  beach,  near  Weymouth. 
It  was  by  no  means  uncommon  for  the  Crown,  from  time 
to  time,  to  exempt  by  Charter  a  city  or  borough  from  the 
Admiralty  jurisdiction  of  the  Vice-Admiral  of  the  County, 
and  to  confer  a  special  jurisdiction  on  such  city  or  borough 
of  trying  its  own  Admiralty  cases.  Thus  a  Charter  of 
Henry  IV.  exempts  the  Mayor  and  Commonalty  of  Bristol 
from  the  jurisdiction  of  the  Admiralty  of  England,  in 
consideration  of  the  sum  of  ;f  200  given  to  the  King  "  in 
his  necessities.**  Again,  Queen  Elizabeth  conferred  an 
Admiralty  jurisdiction  on  Great  Yarmouth  by  Charter, 
and  the  bailiffs  of  the  Borough  were  ordered  to  hold  an 
Admiralty  Court  every  week,  power  being  bestowed  on 
them  similar  to  that  of  a  Vice-Admiral  of  the  Coast.  The 
last  Admiralty  Sessions  held  by  them  were  in  1833,  for  the 
trial  of  pirates,  i.e.,  two  seamen  who  technically  deserved 
that  name  for  stealing  some  goods  out  of  a  ship  upon  the 
high  seas  within  the  Yarmouth  jurisdiction.  The  juris- 
diction of  trying  its  own  Admiralty  cases  was  also  bestowed 
on  Dublin  by  Queen  Elizabeth,  and  she  bestowed  the  same 
power  on  Galway.  The  Prince  of  Wales  has  Admiralty 
rights  within  the  Duchy  of  Cornwall,  and  the  Mayor  of 
Southampton  is  Admiral  of  the  liberties  of  that  Borough 
from  South  Sea  Castle  to  Hurst  Castle.  Again,  by  Charter 
of  12  Henry  VIII.,  Poole  was  excepted  from  the  jurisdiction 
of  the  Admiralty  of  England,  and  the  Mayor  was  the 
Admiral  within  that  liberty.  The  exclusive  jurisdiction  of 
Boroughs  in  Admiralty  cases  was  abolished  in  1835  by 
section  108  of  the  Municipal  Corporations  Act. 

But  notwithstanding  the  abolition  of  Admiralty  rights 
in  Boroughs,  the  Borough  of  Saltash,  in  Cornwall, 
continued  to  hold  its  Water  Court  until  the  27th  July, 
1885,  although  the  Admiralty  Jurisdiction  in  Boroughs  had 
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been  abolished,  as  we  have  seen,  so  early  as  1835,  ^^  5^ 
years  before.*  The  important  Court  of  Admiralty  Juris- 
diction, or  Water  Court,  had  then,  as  we  can  well  imagine, 
dwindled  down  to  very  small  dimensions.  The  Western 
Morning  News,  on  the  following  day  (July  28th),  says :  "  After 
the  meeting  (of  the  Town  Council)  the  Mayor  (Mr.  W. 
Shaddock),  the  Justice  (Mr.  W.  Gilbert),  and  the  Town 
Clerk  (Mr.  F.  W.  Cleverton),  preceded  by  the  two  Town 
Serjeants,  bearing  the  antique  silver  maces  of  the  Borough 
of  Saltash  and  the  Liberty  of  the  Water  Thamer,  walked  in 
State  to  a  spot  on  the  beach,  almost  underneath  the 
suspension  bridge.  The  senior  town  serjeant  having  called 
for  silence  while  the  Court  was  being  held,  under  pain  of 
imprisonment,  the  Town  Clerk  read  the  Royal  Proclamation, 
the  officials  meanwhile  standing  bare-headed.  The  sum 
and  substance  of  it  was  that  all  those  who  had  anything  to 
do  with  the  Water  Court  *  must  draw  near  and  give  their 
suit  and  service.'  Forthwith,  some  fishwomen  advanced 
with  trays  bearing  salmon  peel,  bass,  whiting,  prawns,  &c., 
which  were  laid  at  the  feet  of  the  Mayor  as  the  gift  of  the 
loyal  inhabitants,  and  were  forthwith  accepted.  The 
senior  fishwoman  claimed  that  the  same  service  had  been 
rendered  by  members  of  her  family  for  the  past  127  years. 
At  the  conclusion  of  this  performance  cheers  were  given  and 
the  officials  returned  to  the  Town  Hall,  where  wine  and  light 
refreshments  were  provided  in  accordance  with  custom." 

Such  is  the  account  given  in  the  press  of  the  adjacent 
town  of  Plymouth.  But  it  may  be  interesting  to  the 
archaeologist  to  know  under  what  power  this  Court  has 
been  held.  It  is  said  to  have  dated  from  the  time  of  King 
John.  Queen  Elizabeth  granted  a  Charter  of  Incorporation 
to  Saltash,  on  the  19th  June,  in  the  27th  year  of  her  reign. 

*  Perhaps  the  Court  was  held  after  1835  with  regard  t3  matters  happening 
within  the  Liberty  of  the  Water  Thamer,  without  the  precincts  of  the  Borough. 
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By  this  Charter  the  Borough  was  incorporated  under  the 
name  of  "  The  Mayor  and  Free  Burgesses  of  the  Borough 
of  Saltash."  This  Charter  was  confirmed  on  the  nth 
February,  in  the  30th  year  of  Charles  II.  These  and  other 
Charters,  however,  were  surrendered  by  the  Borough  to  the 
King,  in  the  Court  of  Chancery,  in  order  that  a  new  Charter 
free  from  certain  omissions  and  ambiguities  should  be 
granted.  This  new  Charter  was  granted  on  the  27th 
November,  in  the  35th  year  of  Charles  11.  (1684).  This 
Charter  after  reciting  that  Saltash  is  a  seaport  town  on  the 
confines  of  the  County  of  Cornwall,  situated  near  the  main 
sea,  and  having  in  it  a  secure  and  sufficient  harbour  that 
many  ships  from  time  to  time  put  in  there  to  the  great 
advantage  of  the  adjacent  county,  that  it  is  requisite  to 
promote  and  take  care  of  the  strength  and  security  of  this 
ancient  harbour,  and  that  the  King's  peace  and  all  acts  of 
justice  may  without  any  further  delay  be  kept  and  accom- 
plished in  the  Borough,  grants  that  the  village  of  Saltash 
shall  be  for  ever  a  free  Borough,  and  that  the  Mayor, 
Aldermen,  and  Free  Burgesses  and  their  successors  shall 
be  a  body  incorporate  and  politic  by  the  name  of  "  The 
Mayor  and  Free  Burgesses  of  the  Borough  of  Saltash." 
The  Charter  further  grants  to  the  Mayor  and  Free 
Burgesses  and  their  successors  to  hold  for  ever  "The 
Village  and  Borough  of  Essa,  otherwise  Saltash,"  as  also 
"  The  passage  of  the  Saltash,"  and  all  Courts  within  the 
Borough  and  the  water  bounds  and  limits  of  the  same, 
with  the  profits  howsoever  arising  in  such  Courts ;  further 
the  toll  of  oysters  and  of  merchandise,  with  power  to  take 
from  every  barge  or  boat  carrying  sand  twelve  pence  a  year, 
and  from  every  boat  carrying  a  drag-net  twelve  pence  a 
year,  with  nlany  other  privileges,  among  which  should  not 
be  forgotten  that  of  claiming  from  the  heirs  of  Lord  Brooke 
twenty-two  pence  and  four  oars  belonging  to  the  boats  of 
*'  The  passage  of  the  Saltash." 
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In  return  for  these  privileges  the  Mayor  and  Free 
Burgesses  are  to  pay  to  the  Duchy  of  Cornwall,  into  the 
hands  of  the  Receiver-General  at  Lostwithiel,  the  sum  of 
£18  by  half-yearly  payments  at  Easter  and  at  Michaelmas. 

The  Charter  also  appoints  the  Mayor  for  the  time  being 
the  Clerk  of  the  Market  and  Coroner  as  well  within  the 
Borough  as  within  the  creeks  of  the  same.*  Further  there 
are  provisions  for  a  Court  of  Quarter  Sessions,  for  two 
weekly  markets,  for  two  yearly  fairs,  one  the  day  before  the 
Feast  of  St.  James  the  Apostle,  and  lasting  for  three  days, 
and  the  other  beginning  on  the  day  before  the  Feast  of  the 
Purification  of  the  Blessed  Virgin  Mary,  and  also  lasting  for 
three  days,  right  to  have  a  gaol,  and  to  return  two  Members 
of  Parliament.  Many  of  the  foregoing  privileges  and 
immunities  are  common  to  Charters  of  other  Boroughs  ; 
the  right,  however,  of  holding  an  Admiralty  or  Water 
Court  is  uncommon  and  worthy  of  a  special  record.  The 
grant  is  as  follows : — "  We  have  granted  also  and  by  these 
Presents  for  Us,  our  Heirs  and  Successors  do  grant  to  the 
said  Mayor  and  Free  Burgesses  of  the  said  Borough  of 
Saltash  that  they  and  their  Successors  for  ever  may  have 
and  hold  yearly  two  Water  Courts  or  Sessions  upon 
the  Water  there  called  Thamer,  with  its  appurtenances  on 
the  place  and  on  the  days  accustomed  (to  wit)  one  Court 
on  the  day  after  the  Feast  of  the  Blessed  Virgin  Mary,  and 
the  other  Court  the  day  after  the  Feast  of  St.  James  the 

*  The  Ust  instance  of  the  Mayor  (Mr.  W.  Shaddock)  exercising  the  duty  of 
coroner  was  on  the  22nd  July,  1885,  in  ^he  case  of  the  collision  off  the  Cornish 
coast  between  H.M.  ship  Hecla  and  the  steamship  Cheerful,  which  resulted  in 
the  loss  of  the  latter  vessel  with  eleven  of  her  passengers  and  crew,  during  a 
thick  fog,  at  4.10  a.m.,  when  25  miles  N.N.E.  of  the  Longships.  David  Jones, 
second  mate  of  the  Cheerful,  and  Mrs.  M.  Houlbrook,  one  of  the  passengers, 
were  picked  up  dead  by  the  Hecla.  The  mayor  held  the  inquest  on  board  the 
Hecla  when  that  ship  was  within  the  Liberty  of  the  Thamer ;  but  as  he  was 
without  jurymen  he  called  a  sufficient  number  of  officers  and  men  of  the  Hecla 
to  constitute  a  jury. 
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Apostle.  And  that  all  masters  and  owners  of  all  ships, 
barges  and  boats,  and  any  vessels  catching  and  having  fish, 
oysters,  or  any  other  profits  and  advantages  within  the 
Precincts,  Limits  and  Bounds  of  the  said  Water  shall  do 
suit  and  service  at  the  same  Courts.  And  that  the  said 
Mayor  and  Free  Burgesses  shall  then  and  there  be  able  to 
Elect,  Appoint  and  Swear  twenty-four  honest  and  lawful  men 
to  make  inquisition  for  Us,  our  Heirs  and  Successors  con- 
cerning all  Transgressions  and  Malefactors  within  the 
Bounds  and  Limits  of  the  said  Water,  and  them  to  present 
upon  their  Oath,  and  to  punish  and  correct  Malefactors 
and  Transgressors  as  from  time  to  time  out  of  mind  they 
have  been  accustomed." 

The  rota  of  proceedings  at  the  Water  Court  is  as 
follows  : — One  of  the  sergeants-at-mace  makes  proclamation 
thus :  "  Oyez,  Oyez,  Oyez,  Borough  of  Saltash  and  Liberty 
of  the  Water  Thamer ;  all  manner  of  persons  having  or 
who  have  anything  to  do  at  the  Water  Court  or  Sessions 
upon  and  for  the  Water  Thamer,  with  the  appurtenances 
and  the  liberty  and  bounds,  limits  and  precincts  thereof 
now  here  holden,  draw  near  and  give  your  attention, 
answer  to  your  names  when  called  on,  and  save  your  fines 
and  recognizances.  All  persons  are  required  to  keep 
silence  while  the  Court  is  proceeding  upon  pain  of 
imprisonment.  God  save  the  Queen."  The  jury  of 
twenty-four  men  were  then  sworn  to  make  presentments 
of  all  transgressions  and  malefactors  within  the  Water 
Thamer.  The  next  proclamation  was  as  follows  : — "  Oyez, 
Oyez,  Oyez.  All  masters  and  owners  of  all  ships,  barges 
and  boats,  and  any  vessel  catching  and  having  any  fish, 
oysters,  or  any  other  profits  and  advantages  within  the 
liberty,  precincts,  bounds  and  limits  of  the  Water  Thamer 
draw  near  and  do  your  suit  and  service  at  this  Court  as 
anciently  hath  been  accustomed."  At  this  point  the 
fishermen  did  their  suit  and  service  by  presenting  fish  to 
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the  Mayor  and  Corporation.  In  later  years,  this  offering, 
although  presented  as  usual,  appears  to  have  been  paid  for 
by  the  Corporation.  The  third  proclamation  was  as 
follows : — "  Oyez,  Oyez,  Oyez.  If  anyone  can  inform  the 
Mayor  of  this  Borough  or  this  Court  now  here  holden  of 
any  transgressions  committed  within  the  liberty  and  bounds, 
limits  and  precincts  of  the  Water  Thamer,  or  any  other 
matter  or  thing  to  be  enquired  into,  done,  or  performed  at 
this  Court  now  here  holden,  let  them  come  forth  and  they 
shall  be  heard." 

It  would  appear  that  the  proceedings  in  this  Admiralty 
Court  were  of  the  same  character  as  those  in  any  Court  of 
a  Vice-Admiral  of  the  Coast ;  *  that  is  that  the  proceedings 

*  The  following  is  an  extract  from  the  Protocols  of  a  Vice-Admiralty  Court 
held  at  Manningtree  in  Essex  in  1635.  They  are  written  in  Latin,  and  I 
translate  them  thus :  *'  A  Court  of  Admiralty  for  the  County  of  Essex  held  at 
Manningtree  on  Saturday,  the  gth  day  of  the  month  of  January,  a.d.  1635, 
before  Master  Richard  Pulley,  Deputy  of  the  Worshipful  Robert  Earl  of 
Warwick,  Vice- Admiral  for  the  said  County,  in  the  presence  of  George  Smith, 
Notary  Public.  (Then  follow  the  names  of  the  constables  of  every  parish 
within  the  County  who  attended  to  make  a  return  of  the  defaults  justiciable  by 
the  Court.)  On  which  day  and  place  the  precognition  having  been  made  as  is 
customary,  and  the  constables  having  been  called  to  produce  the  precept  and 
the  list  of  those  summoned  by  them.  From  among  all  and  singular  appearing 
these  following  were  chosen  as  jurors  and  were  sworn  by  the  Holy  Gospels  of 
God  as  is  customary.''  The  jury  made  no  presentments,  but  at  a  similar  Court 
held  the  following  year  at  the  same  place  on  Wednesday,  the  20th  day  of  April, 
1636,  the  jury  having  been  sworn  as  above,  presented  as  follows :  **  To  the 
fifth  article  we  present  certain  ship's  rigging  and  provision  found  and  taken  up 
in  the  sea  by  Roger  Coeman,  of  Harwich,  coming  from  Newcastle.  And  also 
we  present  certain  ship's  rigging  and  provision  found  and  taken  up  by  Edward 
Lee  and  William  Lee  of  the  same  place  coming  from  Newcastle.  Also  we 
present  a  fore-mast  taken  at  sea  by  Hugh  Paine,  of  St,  Oseth,  and  now  in  the 
possession  of  William  Lumley,  of  St.  Oseth,  carpenter,  worth  five  shillings." 
The  articles  on  which  the  jury  were  sworn  to  enquire  will  be  found  at  length  in 
*•  The  Office  of  Vice-Admiral  of  the  Coast,"  by  Sir  Sherston  Baker,  Bart. 
(London:  privately  printed  1884),  page  84;  also  a  full  account  of  a  Vice- 
Admiralty  Court  for  the  counties  of  Chester  and  Lancaster,  held  in  the  City  of 
Chester  in  1635,  ^^  P^S®  9^  0^  ^^^  ^^^^  work. 
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would  have  followed  the  rules  of  the  Civil  Law,  based  on 
the  Roman  Law,  not  of  the  Common  Law.     In  the  e«rly 
days  of  our  history  all  offences  and  matters  in  the  Admiralty 
Courts  followed  the  procedure  and  rules  of  the  Civil  Law, 
but  in  1536  a  great  change  was  made  by  28  Hen.  VI IL, 
c.  15,  which,  without  changing  the  nature  of  the  offences, 
directed  that  traitors,  pirates,  thieves,  robbers,  murderers, 
and  confederates  upon  the   sea  should  be  tried  by  the 
Common  Law  of  England.     Although  these  more  heinous 
crimes  were  directed  by  the  statute  to  be  tried,  and  were 
tried,  by  the  Common    Law,  a  considerable   number  of 
less  grievous  yet   serious  offences  remained  without    the 
scope  of  the  statute,  and  were  still  tried  (and  doubtless 
might  be  tried  to  this  day)  according  to  the  Civil  Law. 
Vice-Admirals  of  the  Coast  are  still  appointed,  and  in  the 
last  century  held  in  the  person  of  their  respective  judges, 
*'  Common    Courts  *'    and    *'  Courts  of   Enquiry."     The 
former  were  held  from  tide  to  tide,  or  from  time  to  time  as 
occasion   required.     In  such  Courts  they  gave  remedy — 
justice  commutative— between  (a)  merchants,  (6)  owners  of 
ships  and  merchants,   (c)   other  persons  and  owners    of 
ships,  (d)  any  persons  concerning  any  matter  done  or  to  be 
done  upon  the  sea  or  in  public  and  navigable  streams,  and 
in  parts  beyond  the  sea.    They  also  heard  and  determined 
all  causes,  offences,  and  maritime  business  arising  within 
their    respective   jurisdictions.      By    the    tenor    of   their 
commissions    they  were  directed    to  try   all  offences  or 
causes  which  came  within  their  jurisdiction,  according  to 
the   Civil   and   Maritime    Laws   and   Customs ;    and    this 
notwithstanding   that  offences   committed   in   creeks   and 
ports  within  the  body  of  a  County  were  always  cognisable 
by  the  Common  Law. 

It  was  also  given  by  the  above  Charters  to  the  Mayor 
and  Free  Burgesses  of  Saltash  to  make  perambulations  of 
the  precincts,  limits  and  bounds  of  their  Jurisdiction,  a 
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power  very  frequently  given  by  Charters  to  the  inhabitants 
of  Boroughs  without  a  water  Jurisdiction,  and  vulgarly 
called  to  "beat  the  bounds."  At  Saltash  this  duty 
occupied  two  days.  On  the  first  day  the  Mayor  and 
Corporation  assembled  in  the  Town  Hall,  and  from  thence 
proceeded  to  the  Town  Quay,  where,  after  swearing  in 
twenty-four  jurymen,  the  following  proclamation  was  read  : 
"  Oyez,  Oyez,  Oyez.  Borough  of  Saltash  and  Liberty  of 
the  Water  Thamer.  All  persons  are  required  to  keep 
silence  while  this  Court  is  proceeding  upon  pain  of 
imprisonment."  The  Mayor  and  Corporation  and  Jury 
then  went  from  the  Town  Quay  to  Coombe  boundary  stone 
where  the  following  proclamation  was  read  :  "  Oyez,  Oyez, 
Oyez.  Be  it  remembered  that  this  boundary,  known  as 
Coombe,  and  all  water  courses  adjoining  thereto,  belong 
to  the  Liberty  of  the  Water  Thamer.  God  save  the 
Queen."  They  then  followed  the  water  course  to  Cowders, 
where  a*  similar  proclamation,  substituting  Cowders  for 
Coombe,  was  read.  They  then  made  a  straight  line  to 
Longstone,  where  a  similar  proclamation,  with  the  requisite 
substitution  of  names,  was  read.  From  Longstone  they 
went  to  South  Pill  water  course,  where  a  similar 
proclamation  was  read.  From  South  Pill  they  went  to 
Salter  Mill  boundary  stone,  where  a  similar  proclamation 
was  read.  The  Corporation  then  walked  under  the  clifiFs 
back  to  Saltash. 

The  procedure  on  the  second  day  was  as  follows :  The 
Mayor,  Corporation,  and  Jury  assembled  in  the  Town 
Hall,  and  thence  rowed  up  the  river  Lynher  so  far  as  St. 
German's  Quay,  where  is  a  large  rock  with  a  hole  in  it, 
which  is  the  boundary  mark ;  here  a  similar  proclamation 
to  that  read  the  day  before,  mutatis  mutandis,  was  read. 
Thence  the  procession  returned  down  the  Lynher  and  went 
up  the  river  Notter  to  a  place  called  Driller's  Quarry,  where 
a  proclamation  as  before  was  read.     From  Driller's  Quarry 
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they  came  down  the  rivers  Lynherand  Thamerto  Bam  pool, 
where  a  proclamation  is  read  as  before.  From  there  they 
went  to  Cawsand  Bay,  where  at  the  Watery  Orchard  the 
proclamation  was  read.  Thence  they  went  across  the 
Plymouth  Sound  in  a  straight  line  to  the  Shagstone  or 
Shacklestone ;  thence  they  came  in  by  the  east  end  of  the 
Plymouth  breakwater  to  the  Cobler  Buoy ;  thence  up  the 
Cattewater  to  the  Bear's  Head ;  thence  to  Prince  Rock  ; 
thence  they  returned  to  the  Plymouth  Barbican ;  thence  to 
Millbay  Pier,  upon  which  they  landed.  Thence  they  went 
up  the  Stonehouse  Lake  as  far  as  Mill  Bridge ;  thence  to 
Mutton  Cove,  Devonport ;  thence  to  North  Corner,  Devon- 
port  ;  thence  to  John  Street,  Morice  Town ;  thence  up  the 
Thamer  to  Western  Mill  Lake;  thence  to  Saltash  Passage  on 
the  Devon  side ;  thence  up  the  river  Thamer  as  far  as  Weir 
Point;  thence  to  Cargreen ;  thence  to  Holeshole;  thence  to 
Lifter ;  thence  to  Alton  Quay ;  thence  to  Cothele  Quay ; 
thence  to  Calstock ;  thence  to  Okie  Tor,  near  Morwhellhan ; 
thence  they  returned  down  the  river  Thamer,  and  went  up 
the  Tavy  to  Warleigh ;  thence  to  Maristow,  opposite  to 
which  is  a  boundary  stone  known  as  Oldman's  Beard; 
thence  they  returned  down  the  rivers  Tavy  and  Thamer, 
and  went  up  the  Moditonham  Lake,  at  the  head  of  which, 
as  well  as  at  all  the  places  hereinbefore  mentioned,  similar 
proclamations  were  read  ;  after  this  they  returned  to 
Saltash.* 

In  the  reign  of  George  IIL  the  Corporation  of  Saltash 
was  dissolved  through  circumstances  which  are  not  of 
public  interest ;  thereupon  a  new  Charter  of  Incorpora- 
tion was  granted  to  Saltash  by  the  King  on  the  7th  day  of 
June,  in  the  fourteenth  year  of  his  reign  (1774).  This 
Charter  confirmed  and  re-granted  all  the  former  privileges 
and  immunities  of  Saltash  and  their  jurisdiction  over  the 

*  In  more  recent  years  the  party  proceeded  in  a  steamer  instead  of  by  boats. 
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Water  Thamer.  The  clause  relating  to  the  holding  of  the 
Water  Courts  is  in  precisely  the  same  language  as  the 
clause  in  the  earlier  Charter  of  1684,  which  we  have  already 
adverted  to. 

Sherston  Baker. 


III.— FOREIGN  MARITIME  LAWS:  V.  PORTUGAL. 

Title  VIL 

Collisions, 

Art.  664.  When  a  collision  is  purely  accidental  or  caused 
by  uncontrollable  circumstances  there  is  no  claim  for 
any  compensation. 

B.  228,  F.  407,  G.  737,  H.  536,  540,  I.  660,  S.  830,  832,  Sc.  221.  e.  242  (i). 
See  Art.  669,  post, 

665.  When  a  collision  is  caused  by  the  default  of  one  of 
the  ships,  the  damages  sustained  will  be  made  good  by  that 
ship. 

B.  221,  F.  407,  G.  736,  H.  534, 1.  661.    E.  242  (2),  S.  S26,  Sc.  220. 

666.  When  there  is  blame  attaching  to  both  vessels,  the 
whole  of  the  damages  sustained  are  added  together,  and 
payment  of  the  amount  apportioned  between  the  ships  in 
proportion  to  the  amount  of  blame  attaching  to  each. 

B.  229,  F.  407,  G.  737,  H.  535, 1.  662,  S.  827,  Sc.  220. 

667.  When  the  collision  is  caused  by  default  on  the 
part  of  a  third  ship  and  cannot  be  avoided,  such  [third]  ship 
is  liable. 

G.  741, 1.664,  S.  831. 

668.  When  it  is  doubtful  which  of  the  vessels  caused  the 
collision,  each  will  bear  its  own  loss,  but  both  are  liable 
jointly  and  severally  for  damage  sustained  by  the  cargoes 
and  for  compensation  payable  for  personal  injuries. 

F.  407,  G.  737,  H.  538, 1.  662,  S.  828,  Sc.  221. 
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669.  A  collision  is  presumed  to  be  accidental  except  when 
there  has  been  a  breach  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  or  of  special  Harbour  Regulations. 

Sc.  219. 

670.  If  a  ship  which  has  been  damaged  in  a  collision  is 
lost  on  her  way  to  a  port  of  refuge  for  repairs,  she  is 
presumed  to  have  been  lost  in  consequence  of  the  collision. 

G.  739.  H.  539,  s.  833. 

671.  The  liability  of  the  ships  provided  for  in  the  pre- 
ceding Articles  does  not  exempt  the  actual  wrong-doers 
from  their  liability  to  the  person  injured  and  to  the 
shipowners. 

G.  736,  I  663,  S.  829. 

672.  In  any  case  in  which  the  Commander  is  liable,  if  the 
ship  at  the  time  of  the  collision  and  in  observance  of 
regulations,  was  under  the  direction  of  a  harbour  or 
coasting  Pilot,  the  Commander  has  a  right  to  compensation 
from  the  Pilot  or  the  Pilotage  Corporation,  if  there  is  one. 

B.  228,  G.  740,  S.  834. 

Reading  Articles  671,  672  and  Art.  492  (4)  and  492,  §  3  together,  it  appears 
that  if  the  Pilot  is  compulsorily  employed,  he  is  directly  liable,  to  the  exclusion 
of  the  shipowner,  and  if  voluntarily,  or  in  pursuance  of  a  custom  or  regulation 
not  having  the  force  of  law,  he  or  the  Corporation  is  indirectly  liable  for  the 
results  of  his  want  of  skiU  or  negligence. 

The  previous  Articles  have  spoken  of  the  ship  as  liable,  but  having  regard  to 
this  Article  and  Art.  492,  ante^  and  the  fact  that  '*  collision  *'  is  not  one  of  the 
matters  giving  a  privileged  claim  on  the  ship  (Art.  57S,  mntc)^  it  would  appear 
that  in  this  Title  "  Ship  "  is  only  used,  as  it  frequently  is  in  Great  Britain,  to 
designate  the  liability  of  those  on  board  and  through  them  the  owner  except  in 
the  specially  excepted  cases  specified  in  Art.  492. 

673.  Claims  for  losses  and  damages  occasioned  by 
a  collision  between  ships  must  be  made  before  the  proper 
Local  Authority  of  the  place  where  it  happened,  or  of  the 
first  port  that  the  ship  reaches  after  it,  within  three  days, 
under  pain  of  being  barred. 

§1.  Default  in  making  a  claim  does  not,  so  far  as  personal 
injuries  and  damage  to  cargo  are  concerned,  prejudice 
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those  concerned  who  are  not    on   board  or    who 
are  prevented  from  expressing  their  wishes. 

B.  231,  F.  (1891)  436,  I.  665,  S.  835.  836,  Sc.  323,  325. 

674.  Questions  about  collisions  are  decided  as  follows: — 
(i.)  When  they  happen  in  harbours  or  territorial  waters, 

by  the  law  of  the  place. 
(2.)  When  on  the  high  seas,  and  between  vessels  of  the 

same  nationality,  by  the  law  of  that  nation. 
(3.)   When  on  the  high  seas,   and  between   vessels  of 

different  nationalities,  each  is  governed  by  the  law 

of  its  own  flag,  and  cannot  recover  more  than  that 

law  allows. 

675.  An  action  for  loss  and  damage  aiising  from  a 
collision  may  be  commenced  either  in  the  Court  of  the 
place  where  the  collision  happened,  or  in  that  of  the 
domicile  of  the  owner  of  the  vessel  proceeded  against, 
or  in  that  of  the  ship's  home  port,  or  in  that  of  the  place 
where  the  ship  may  be. 

B.  232, 1.  665,  Sc.  323, 325. 

Title  VIII. 
Salvage  and  Assistance.* 

Art.  676.  No  one  is  allowed  to  take  possession  of 
wrecked  vessels  or  of  wreckage,  or  of  cargo  or  any  goods, 
or  other  private  property  which  are  washed  ashore  by  the 
sea,  or  picked  up  on  the  high  seas. 

H.  546. 1.M.M.C.  125. 

677.  Anyone  who  salves  a  ship  or  goods  that  are  wrecked 
and  does  not  at  once  deliver  them  to  the  owner  or  his 

*  The  distinction  between  **  Salvage  '*  and  **  Maritime  Assistance  *'  runs 
with  more  or  less  clearness  through  most  of  the  Continental  Codes,  but  is 
nowhere  defined  as  clearly  as  in  Articles  681,682  of  this  Code,  and  Articles  561 
and  562  of  that  of  Holland,  from  which  latter  the  Portuguese  law  on  this  point 
appears  to  be  taken ;  the  distinction  is  unimportant  when  the  award  rests 
entirely  in  the  discretion  of  the  Court,  as  in  Portugal  and  England. 
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representative  on  demand  and  on  giving  bail  for  the  salvage 
expenses,  will  forfeit  all  claim  to  an  award  for  assistance  or 
salvage,  and  will  be  liable  fcr  damage  occasioned  by  his 
retention  of  them,  without  prejudice  to  Criminal  proceedings 
if  there  is  ground  for  them. 
H.548. 

678.  Anyone  who  salves  or  recovers  a  ship  or  goods  at 
sea  or  ashore  in  the  absence  of  its  owner  or  his  represen- 
tative, and  when  they  are  unknown,  must  at  once  remove 
and  deliver  the  property  to  the  Custom  House  Official  of 
the  nearest  place  to  that  at  which  the  property  was  salved, 
and  if  he  does  not  do  so,  will  forfeit  any  right  he  might 
have  to  any  salvage  or  assistance  award,  and  will  be  liable 
for  losses  and  damages,  without  prejudice  to  Criminal 
proceedings  if  there  is  ground  for  them. 

H.  550,  I.M.M.C.  125. 

679.  The  salvage  of  ships  aground,  in  peril,  or  wrecked, 
as  also  of  goods  cast  ashore,  whether  the  Commander  is 
present  or  absent,  must  be  carried  out  under  the  supervision 
of  the  proper  authority. 

§1.  The    following    are    the    duties   of   the    person    in 

authority : — 

(i.)  To  draw  up  an  inventory  of  the  salved  property 
and  take  proper  steps  for  its  preservation. 

(2.)  To  order  a  sale  of  such  articles  as  are  unclaimed 
and  liable  to  deteriorate,  or  the  preservation 
and  custody  of  which  is  clearly  contrary  to  the 
interests  of  the  owner. 

(3.)  To  advertise  within  eight  days  next  after  the 
salvage  in  a  local  newspaper,  or  in  one  published  in 
the  neighbourhood,  full  particulars  of  the  disaster, 
pointing  out  the  marks  and  numbers  on  the  goods 
and  inviting  those  concerned  to  claim  them. 

(4.)  To  report  to  his  superior  what  has  happened, 
and  what  steps  he  has  taken. 

15 
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(5.)  To  do  everything  else  that  special  regulations 
may  order. 

H.  55I-555*  I.M.M.C.  123. 

680.  When  the  owner  or  his  representative  appears  and 
claims  the  goods,  the  salved  property  or  their  proceeds 
will  be  delivered  to  him  when  he  proves  his  title  and  pays 
the  salvage  award  and  other  charges,  or  gives  sufficient 
security  for  them. 

§1.  If  the  claimant's  title  is  doubtful,  or  there  is  an 
intervention  of  third  parties,  or  a  dispute  as  to  the 
salvage  award,  the  parties  will  be  sent  before  a 
Judge. 

§2.  If  no  claimant  appears  in  answer  to  the  advertise- 
ments mentioned  in  clause  (3)  of  the  preceding 
Article,  the  salved  property  will  be  sold  by  public 
auction,  and  the  proceeds,  after  deducting  salvage 
charges,  will  be  placed  in  a  Public  Bank. 

H.  556. 

681.  Salvage  awards  are  due  : — 

(i.)  When  ships  or  goods  are  found  derelict  on  the  high 
seas  or  on  the  shore,  and  are  salved  or  recovered, 

(2.)  When  goods  are  salved  from  a  ship  which  is  ashore  or 
stranded  on  rocks,  and  in  such  danger  that  she  offers 
no  safety  to  her  cargo  or  refuge  to  her  crew. 

(3.)  When  goods  are  got  out  cf  a  vessel  practically 
broken  up. 

(4.)  When  a  ship  in  imminent  peril  and  offering  no  further 
security  is  abandoned  by  her  crew,  or  in  their  absence 
is  taken  possession  of  by  persons  who  endeavour  to 
salve  her  and  bring  her  into  port  with  the  whole  or  a 
part  of  her  cargo. 

(5.)  When  a  ship  and  cargo,  either  together  or  separately, 
are  got  afloat  or  brought  into  a  safe  port  by  the  aid 
of  third  parties. 

G.  742   H.  562,  Sc.  224. 
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682.  Assistance  awards  are  due : — 

(i.)  When  a  ship  which  is  stranded  or  ashore  is  got  ofif 
and  afloat  with  its  cargo  with  the  assistance  of  third 
parties. 

(2.)  When  a  ship  in  distress  at  sea  is  helped  and  brought 

into  a  safe  port  with  the  assistance  of  third  parties. 
G.  742,  749,  H.  561,  Sc.  224. 

683.  The  following  cannot  claim  salvage  or  assistance 
award : — 

(i.)  Members  of  the  crew. 

(2.)  Thoise  who  force  their  services. 

G.  752,  H.  545,  I.M.M.C.  120. 

684.  All  contracts  made  whilst  the  danger  exists  may  be 
repudiated  on  the  ground  of  being  excessive,  and  reduced 
by  the  Judge  who  has  jurisdiction. 

G.  743,  H.  568,  I.M.M.C.  127,  Sc.  227. 

685.  If  there  is  no  agreement,  salvage  and  assistance 
awards  are  made  by  the  Judge  who  has  jurisdiction,  having 
regard  to  the  rules  of  equity  and  taking  into  account 
especially  the  following  circumstances  :  — 

(i.)  The  nature  of  the  service. 

(2.)  The  zeal  displayed. - 

(3.)  The  time  occupied. 

(4.)  The  services  rendered  to  ship,  people  and  goods. 

(5.)  The  expenses  incurred. 

(6.)  The  injuries  sustained  by  the  salvors  or  helpers. 

(7.)  The  number  of  persons  actively  engaged. 

(8.)  The  peril  to  which  such  persons  were  exposed,  as 

also  their  ship  and  its  value. 
(9.)  The  peril  which  threatened  the  ship,  the  people, 

and  the  goods  that  were  salved. 
(10.)  The  actual  value  of  the  salved  property,  deducting 
expenses. 

G.  744,  746,  H.  561,  563,  I.M.M.C.  126,  121,  134,  Sc.  225. 

686.  An  award  of  salvage  or  for  assistance  includes  all 
expenses  incurred  by  the  salvors  or  helpers,  but  does  not 
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include  fees,  charges,  dues,  and  taxes,  or  chafges  for  the 
custody  and  preservation  of  the  salved  property,  or  for  the 
valuation  and  sale  of  it. 

§1.  An  award  for  assistance  is  made  at  a  lower  figure 

than  one  for  salvage. 
§2.  The  value  of  the   property  salved  only  exercises  a 
secondary  influence  on  the  amount  of  the  award. 

G.  745,  H.  561,  Sc.  226. 

687.  When  many  persons  take  part  in  rendering  services 
to  a  ship  or  her  cargo,  the  award  must  be  apportioned  in 
proportion  to  the  services  of  the  people  themselves  and  of 
the  things  employed  in  the  said  services. 

§1.  In  doubtful  cases,  the  award  will  be  apportioned  to 
each  individual. 

§2.  Those  who  have  exposed  themselves  to  danger   in 
rendering  life  salvage  are  admitted  to  a  share  in  the 
award  made  under  the  above-mentioned  conditions. 
G.  750,  Sc.  228. 

688.  When  the  salvage  service  or  assistance  is  rendered 
by  another  ship,  half  the  award  belongs  to  the  owner,  a 
quarter  to  the  Commander,  and  a  quarter  to  the  rest  of 
the  crew  in  proportion  to  their  respective  wages,  unless 
otherwise  agreed. 

G.  751.  Sc.  228. 

689.  The  owner  of  salved  property  is  not  personally 
liable  to  pay  salvage  or  assistance  awards. 

§1.  A   consignee   holding   a  Bill  of  Lading  is  personally 
liable   up   to    the    value    of    the   goods   which    are 
delivered  under  it. 
G.  755. 

690.  Salvage  or  assistance  in  harbours,  rivers  or  terri- 
torial waters,  will  be  rewarded  in  accordance  with  the  laws 
of  the  place  where  it  is  effected,  and  on  the  high  seas  in 
accordance  with  the  law  of  the  salving  or  assisting  ship. 

6qi.  Claims  for  salvage  awards  or  for  assistance  may  be 
brought  either  in  the  Court  within  the  territorial  jurisdiction 
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of  wliich  the  service  was  rendered,  or  before  the  Judge  of  the 
place  where  the  owner  of  the  salved  property  is  domiciled, 
or  before  the  Judge  of  the  ship's  home  port,  or  of  the  port 
where  she  may  be. 

G.  756,  H.  567, 1.M.M-C.  126. 

%*  It  may  be  remarked,  as  a  final  note  to  the  Portuguese 
Code,  that  by  a  Decree  of  29th  March,  1890,  Tribunals  of 
Commerce  were  established  in  all  places  where  there  was 
already  a  Court  of  First  Instance,  which  means  practically, 
so  far  as  the  Maritime  Jurisdiction  is  concerned,  in  any  port 
visited  by  foreign  vessels.  The  Court  is  composed  of  a 
Judge,  who  is  a  lawyer,  and  a  Jury  selected  or  elected 
by  the  traders  of  the  place. 

Following  the  example  of  France  and  Italy,  a  Decree 
of  September  15th,  1890,  grants  premiums  on  the  employ- 
ment of  vessels  under  the  Portuguese  flag. 

F.   W.   Raikes. 


IV.— THE   WARS  AND  THE   FINANCES  OF  THE 
INDIAN    GOVERNMENT. 

XN  an  article  recently  published  in  this  Magazine  the 
■  writer,  after  reviewing  the  critical  condition  of 
things  in  India — her  growing  financial  embarrassments,  the 
degradation  of  her  Law  Courts  presided  over  by 
Government  Servants  as  Judges,  her  Legislature  stripped 
of  the  Constitutional  privilege  of  free  deliberation,  and  the 
disastrous  line  of  action  pursued  by  her  Government  in  the 
matter  of  foreign  wars — submitted  the  following  remark 
regarding  the  question  as  to  how  India  is  to  be  extricated 
from  her  perilous  situation : — "  The  first  step  which  her 
history  suggests  is  that  the  arbitrary  power  wielded  by  the 
Indian  Secretary  of  State  should  be  checked  at  once,  and 
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his  legitimate  authority  be  strictly  defined;  that  the 
Minister  himself  should  be  made  practically  amenable  to  an 
independent  Court  of  Justice,  and  be  subject  to  a  personal 
prosecution  for  every  act  exceeding  the  limit  of  his 
authority." 

This  proposition,  the  principle  of  which  is  not  likely  to  be 
questioned,  may,  however,  in  view  of  the  difficulty  of 
carrying  it  into  effect,  be  looked  upon  as  a  truism 
possessing  little  practical  utility.  The  difficulty  of  the 
task  is  certainly  very  considerable,  seeing  that  Parliament 
is  the  only  Constitutional  authority  to  which  the  Indian 
Secretary  of  State  is  responsible,  and  that  his  responsibility 
to  that  body  is  virtually  neutralised  by  the  support  he  has 
acquired  in  the  British  Legislature  through  the  sacrifice  of 
Indian  interests  conceded  to  the  Constituencies  by  whom 
Parliament  itself  is  ruled.  On  the  other  hand  the  danger 
of  the  situation  in  India  is  great,  and  may  any  day  become 
overwhelming,  as  no  effort  is  made  to  arrest  the  evil,  and 
the  exercise  of  arbitrary  power  not  only  violates  the  British 
Constitution,  but  raises  an  unsurmountable  barrier  to  the 
introduction  of  reform.  Under  these  circumstances  it 
seems  of  little  avail  to  discuss  measures  of  economy  and 
adpiinistrative  improvements,  so  long  as  the  laws  are 
disregarded  by  the  Executive  and  the  resources  of  India 
are  wasted  in  unprofitable  wars  by  the  arbitrary  powers 
assumed  by  her  Government. 

The  straits  of  the  Indian  Exchequer,  the  interference  of 
the  Executive  with  the  decisions  of  the  Law  Courts,  the 
official  pressure  under  which  the  majority  of  the  Indian 
Legislature  are  made  to  vote  in  obedience  to  the  orders  of 
the  Secretary  of  State  and  regardless  of  their  conscience 
and  convictions — these  crying  evils  have  been  exposed  and 
widely  discussed  of  late,  both  in  this  country  and  in  India ; 
and  it  may  therefore  not  be  necessary  to  enlarge  on  them  in 
this  instance.     But  the  action  of  the  Government  in  the 
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matter  of  trans-frontier  wars  does  not  appear  to  have 
received  the  attention  which  it  loudly  claims.  The 
incidents  and  issues  of  those  wars  are  imperfectly  known  to 
the  public,  in  consequence  of  despatches  of  commanding 
officers  and  other  important  papers  on  the  subject 
being  sedulously  withheld  by  the  Government  of  India. 
The  following  statement  may,  therefore,  cause  surprise  to 
a  great  many  readers. 

During  the  last  seventeen  years,  no  less  than  twenty 
British  expeditions  invaded  the  borderlands  of  Afghanistan 
for  the  purpose  of  subjugating  their  inhabitants,  but  without 
having  accomplished  that  purpose  in  a  single  instance. 
Thousands  of  fanatical  tribesmen,  who  resisted  the  yoke, 
were  shot  down  by  our  superior  fire-arms;  numberless 
villages  were  burnt  or  blown  up ;  crops  were  destroyed ; 
cattle  captured,  and  the  inhabitants  of  those  villages  were 
left  to  perish  of  hunger  and  exposure ;  but  nowhere  was 
British  authority  accepted,  and  it  was  exercised  only  in  the 
limited  spaces  occupied  by  our  troops,  ceasing  immediately 
on  the  departure  of  our  soldiers. 

While  these  unprovoked  and  (politically  as  well  as 
morally)  unjustifiable  attacks  on  our  neighbours  have 
engendered  resentment  and  distrust  towards  the  British, 
the  heavy  cost  of  the  expeditions,  by  inordinately  increasing 
the  military  expenditure  of  the  Indian  Government,  has  led 
to  the  imposition  of  oppressive  taxes  and  the  illegal  pro- 
ceedings of  fiscal  officers  in  India — evils  resulting  directly 
from  the  aggressive  foreign  policy  of  the  Indian  Government. 
That  policy  manifestly  aims  at  conquest  and  territorial 
aggrandisement ;  but  its  supporters  allege  that  it  is 
based  on  the  apprehension  that  Russia  is  intent  on 
invading  India  through  Afghanistan,  and  that  the  best 
way  to  guard  against  the  danger  is  to  maintain  British 
garrisons  in  Afghanistan,  ready  to  meet  our  foe  in  that 
difficult  region,  although  far  from  our  reserves  and  in  the 
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midst  of  a  fanatical  population  intensely  hostile  to  our 
presence  in  their  territory.  This  policy  was  tried  in 
1838-42,  when  it  proved  appallingly  disastrous,  and  was 
thereupon  completely  abandoned  ;  but  in  1875  it  was 
revived  under  the  name  of  the  **  forward"  or  the  **  scientific 
frontier"  policy,  in  the  expectation  that  our  improved 
weapons  and  our  many  scientific  contrivances  would  enable 
us  to  compass  the  subjugation  of  Afghanistan,  an  enterprise 
in  which  we  had  so  grievously  failed  some  thirty  years 
before.  The  war  of  1878-80,  undertaken  in  that  expec- 
tation, proved  however  equally  disastrous  and  humiliating. 
Meanwhile  the  revival  of  the  policy  in  question  had  been 
strongly  condemned  by  every  military  authority,  including 
Lord  Napier  of  Magdala,  who  had  held  for  sixteen  years 
appointments  in  India  involving  direct  responsibility  for 
the  security  of  the  Indian  frontier,  and  Lord  Roberts,  who, 
with  the  experience  acquired  in  the  last  Afghan  war,  stated 
in  his  despatch  dated  May  29th,  1880 :  **  The  longer  and 
more  difficult  the  line  of  communication  is,  the  more 
numerous  and  greater  the  obstacles  which  Russia  would 
have  to  overcome ;  and  far  from  shortening  one  mile  of  the 
road,  I  would  let  the  web  of  difficulties  extend  to  the  very 
mouth  of  the  Khyber." 

Thus,  both  actual  result  and  military  authority  have  long 
exposed  the  utter  unsoundness  of  the  above-mentioned 
policy ;  and  that  the  Government  should  still  adhere  to  it 
seems  unaccountable,  unless  it  be  due  to  the  fact  that, 
while  the  abandonment  of  a  policy  that  has  proved  so 
disastrous  would  imply  the  avowal  of  a  very  grave  error, 
its  prosecution  entails  no  obligation  to  justify  it  in 
Parliament,  so  long  as  the  necessary  war  supplies  can  be 
drawn  from  the  Indian  treasury. 

The  latest  trans-frontier  operations  of  the  Indian  Govern- 
ment are  the  war  in  Waziristan  and  the  invasion  of  Chitral. 
The  former  undertaken  in  October  appears  to  have  come 
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to  an  end,  as  no  active  operations  seem  to  be  carried  on 
there  at  present,  although  the  object  of  the  war — the 
subjugation  of  the  country— remains  unaccomplished.  The 
Chitral  expedition,  organised  in  March  for  the  vindication 
of  an  alleged  right  of  Suzerainty,  is  now  in  active  operation, 
and  its  issue  is  in  the  womb  of  futurity.  The  one  thing 
certain  in  the  matter  is  that  a  war  in  which  twenty  thousand 
British  troops  are  engaged,  must  involve  very  considerable 
expenditure,  which  cannot  fail  seriously  to  aggravate  the 
existing  difficulties  of  the  Indian  Exchequer. 

In  order  to  apprehend,  however,  the  Constitutional 
bearing  of  the  action  of  the  Indian  Government  in  thus 
carrying  on  trans-frontier  wars,  it  should  be  remembered 
that  when  Parliament  intrusted  the  control  of  the  Indian 
administration  to  a  Principal  Secretary  of  State,  it  enacted 
provisions  for  maintaining  the  supremacy  of  the  law 
throughout  our  Indian  possessions,  for  ensuring  the  free 
discussion  of  all  legislative  projects  in  the  Council  of  the 
Viceroy,  and  for  restricting  the  application  of  the  Indian 
revenue  exclusively  to  the  wants  of  the  country.  One  of 
the  latter  provisions  is  embodied  in  Section  LV.  of  the 
2ist  and  22nd  Vict.,  c.  io6,  which  runs  as  follows: — 
"  Except  for  preventing  or  repelling  actual  invasion  of  Her 
**  Majesty's  Indian  possessions,  or  under  sudden  and  urgent 
"  necessity,  the  revenues  of  India  shall  not,  without  the 
•'  consent  of  both  Houses  of  Parliament,  be  applicable  to 
"  defray  the  expenses  of  any  military  operation  carried  on 
"  beyond  the  external  frontiers  of  such  possessions  by  Her 
**  Majesty's  forces  charged  upon  such  revenues." 

Now  it  is  evident  that  the  intention  of  Parliament, 
recorded  in  such  unmistakeable  language,  has  been  deliber- 
atejy  frustrated  by  the  Indian  Government  using  Indian 
revenue  in  ttans-frontier  wars,  while  no  sudden  or  actual 
danger  menaced  the  Indian  frontier.  The  object  of  those 
wars  has  simfly  been  to  extend  the  Indian  frontier  into  the 
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territories  of  our  neighbours — in  other  words,  conquest  and 
territorial  aggrandisement. 

If  the  Indian  Secretary  of  State  is  to  continue  spending 
the  revenues  of  India  in  carrying  on  transfrontier  wars,  in 
disregard  of  the  Statutes  which  define  his  legitimate  power 
and  his  obligations,  can  any  doubt  be  entertained  as  to  the 
financial  result  of  such  a  course  ?  The  resources  of  India, 
severely  strained  during  a  long  period  of  warfare,  are 
already  unequal  to  the  wants  of  her  Government,  and  loans 
have  to  be  raised  annually  for  covering  the  deficiency  and 
discharging  the  interest  on  the  public  debt.  A  similar 
condition  of  things  has,  in  every  State  where  it  obtained, 
been  the  forerunner  of  bankruptcy ;  and  is  there  any  ground 
for  expecting  a  different  result  from  it  in  India  ? 

On  the  other  hand,  the  wars  which  have  caused  this 
financial  breakdown  have  entirely  failed  to  accomplish  their 
object — namely,  the  submission  of  our  tribal  neighbours. 
This  disappointing  issue  is  certainly  not  due  to  any  short 
coming  on  the  part  of  our  troops,  for  their  valour  and 
endurance  have  justly  called  forth  the  admiration  of  their 
countrymen.  The  failure  must  be  ascribed  to  the  action 
of  those  who  initiated,  and  persisted  in,  those  wars,  in 
ignorance  of  the  character  of  the  Afghans  and  of  the 
peculiar  features  of  their  land.  The  history  of  Napoleon's 
disastrous  Spanish  campaigns  furnishes,  in  some  respects, 
a  parallel  instance — namely,  in  the  fanaticism  of  the 
inhabitants,  the  unfavourable  nature  of  the  ground,  the 
difficulty  of  transport  and  supply,  and  the  irrational 
persistence  in  the  enterprise  after  it  had  shown  itself  to  be 
practically  impossible. 

An  officer,  who  served  in  the  Afghan  Campaign  of  1879, 
described  the  impediments  which  a  British  Army  encounters 
in  that  country  in  the  following  clear  and  convincing 
terms : — "  The  enormous  difficulty  of  carrying  out  a 
successful  campaign  in  Afghanistan  is  due  to  two  causes ; 
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and  as  these  would  operate  as  effectually  to  check  the 
advance  of  an  invader  from  Central  Asia,  it  will  be 
worth  while  to  state  them  in  detail.  The  first  cause 
is  the  absence  of  any  combined  resistance.  Attacking 
the  Afghan  tribes  is  like  making  sword-thrusts  into  the 
water.  You  meet  with  no  resistance,  but  you  also  do 
no  injury.  The  tribes  harass  the  communications  of  an 
invading  army;  they  cut  off  straggHng  parties;  they  plunder 
baggage  ;  they  give  the  troops  no  rest ;  but  they  carefully 
avoid  a  decisive  action.  The  invading  force  moves  wherever 
it  pleases ;  but  it  never  holds  more  of  the  country  than  the 
ground  on  which  it  is  actually  encamped.  Each  separate 
tribe  is,  as  it  were,  an  independent  centre  of  life,  which 
requires  a  separate  and  special  operation  for  its  extinction. 
The  consequence  is  that  the  only  way  in  which  we  could 
hope  to  enforce  our  authority  throughout  Afghanistan  would 
be  by  a  simultaneous  occupation  of  the  entire  country ;  and 
seeing  that  the  country  is  as  large  as  France,  very  sparsely 
populated,  and  quite  incapable  of  feeding  a  large  army, 
such  an  occupation  is  simply  impossible.  The  other  great 
difficulty  is  that  there  is  hardly  any  forage  in  Afghanistan, 
and  consequently  the  transport  train  of  an  invading  army 
cannot  fail  to  be  crippled  after  a  few  weeks  of  active  service. 
The  moment  that  such  a  catastrophe  is  consummated,  an 
army  in  the  field  becomes  as  cumbersome  and  useless  as  a 
swan  on  a  turnpike  road.  This  latter  difficulty  it  was 
which  compelled  the  Government  to  make  the  treaty  of 
Gandamak/' 

Since  the  above  statement  was  published  in  1881,  neither 
the  configuration  of  the  land  in  Afghanistan  nor  the 
character  of  its  inhabitants  has  changed,  and  there  seems 
no  reasonable  ground,  therefore,  for  expecting  that  the 
present  war  in  Waziristan,  if  it  be  continued,  or  the  Chitral 
expedition,  or  any  further  operations  which  may  be  under- 
taken for  executing  the  *'  forward  frontier  *'  policy,  will  result 
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in  issues  more  successful  than  those  of  the  expeditions 
already  employed  for  the  promotion  of  that  policy.  It  is 
urgent,  therefore,  if  British  prestige  is  to  be  maintained  in 
the  East,  and  the  finances  of  India  are  to  be  retrieved,  that 
the  illegal  exercise  of  power  which  has  involved  the  nation 
in  such  inglorious  and  unprofitable  wars,  should  be  stopped 
as  speedily  as  possible.  The  situation  certainly  is  full  of 
dangers,  and  the  remedy  which  naturally  suggests  itself  is 
the  trial  and,  if  necessary,  the  punishment  of  those  whose 
errors  and  shortcomings  have  caused  the  mischief.  But 
impeachment  has  become  obsolete,  and  the  House  of 
Commons,  whose  supineness  has  condoned  and  encouraged 
illegal  and  arbitrary  power  in  the  administration  of  India, 
will  doubtless  decline  to  issue  the  necessary  indictment, 
except  under  the  pressure  of  strong  public  opinion  calling 
for  the  needed  reform.  Such  opinion  has  not  been  mani- 
fested as  yet.  In  this  critical  situation  we  can  only  hope 
that  British  statesmen  possessed  of  patriotism  and  ability 
to  cope  successfully  with  the  conjuncture,  will  come  forward 
before  things  have  drifted  much  further  in  their  present 
perilous  course,  and  a  serious  catastrophe  becomes 
inevitable. 

J.  Dacosta. 
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v.— MEMOIR  OF  THE  LATE  LORD  SELBORNE. 

npHE  Earl  of  Selborne,  better  known  as  Sir  Roundell 
-^  Palmer,  died  at  Blackmoor,  Petersfield,  on  the  4th  of 
May.  He  was  born  on  the  27th  November,  1812,  in  the 
Rectory  of  Mixbury  in  Oxfordshire,  being  the  second  son 
of  the  Rev.  WilHam  Jocelyn  Palmer.  He  was  educated  at 
Winchester,  passing  thence  to  Oxford,  where  he  achieved  a 
brilliant  University  career,  taking  the  Ireland  Scholarship 
in  1832  and  the  Eldon  Scholarship  in  1834,  ^s  well  as  the 
1st  Class  in  Classics.  In  November,  1834,  he  entered  the 
chambers  of  Mr.  Booth,  a  well-known  conveyancer  and 
parliamentary  draftsman,  and  in  1837  ^^  was  called  to  the 
Bar  at  Lincoln's  Inn.  He  quickly  came  to  the  front,  and 
by  the  year  1855  his  practice  had  become  enormous.  He 
was  first  returned  to  Parliament  for  Plymouth  in  1847, 
became  a  Queen's  Counsel  in  1849,  was  Solicitor-General 
in  1861,  Attorney-General  in  October,  1863.  On  the 
15th  October,  1872,  he  succeeded  Lord  Hatherley  as  Lord 
Chancellor,  retiring  from  that  office  in  1874,  but  again 
resuming  that  high  position  on  April  28th,  1880,  in  the  place 
of  Lord  Cairns.  He  resigned  in  1885.  The  New  Law 
Courts  were  opened  during  his  tenure  of  office,  and  he  was 
raised  to  an  Earldom  in  connection  with  this  event.  He  is 
responsible  for  the  change  effected  in  the  history  of  English 
Law  and  Procedure  by  the  operation  of  the  Judicature 
Acts,  a  well-designed  measure  intended  to  do  away  with  the 
great  waste  of  judicial  power,  and  to  put  an  end  to  the 
irrational  and  mischievous  dualism  which  had  for  centuries 
pervaded  the  administration  of  English  Law.  The  Lord 
Chancellor  (Lord  Herschell),  speaking  of  his  death  in  the 
House  of  Lords  on  May  7th,  said  :  **  My  Lords,  I  feel  sure 
that  I  shall  be  acting  in  accordance  with  the  feeling  of  your 
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Lordships  in  giving  expression  to  the  sense  which  this 
House  entertains  of  the  loss  it  has  sustained  owing  to  the 
death  of  Lord  Selbome.  (Hear,  hear.)  Just  ten  years  ago, 
when  an  illustrious  predecessor  of  his  on  the  Woolsack 
died — the  late  Lord  Cairns — Lord  Selborne,  who  was 
detained  from  being  present  by  a  severe  domestic  aiHiction, 
nevertheless  gave  expression  to  his  wish  to  offer  his 
testimony  to  the  remarkable  powers  and  great  worth  of  his 
illustrious  predecessor,  and  to  the  loss  this  House  and  the 
countrj-  had  sustained.  I  am  sure  we  all  feel  that  we  have 
lost  another  illustrious  lawyer,  who  may  worthily  be  ranked 
with  the  one  to  whom  I  have  just  alluded.  Lord  Selborne 
was  a  master  of  equity  jurisprudence,  but  although  having 
the  completest  mastery  of  the  technicalities  of  the  law,  he 
was  no  mere  technical  lawyer.  He  had  a  remarkable  grasp 
of  legal  principles,  and  capacity  for  applying  them  with  the 
utmost  intelligence  and  perspicacity  to  the  work  in  hand. 
His  industry  was  indefatigable ;  he  spared  himself  no  pains ; 
he  ever  gave  of  his  best ;  he  used  his  utmost  endeavours  to 
arrive  at  a  right  conclusion,  and  his  judgments  were  as 
remarkable  for  their  thoroughness  and  soUdity  as  for  the 
clearness  with  which  they  were  expressed.  But  it  is  not 
only  as  a  distinguished  advocate  and  Judge  that  he  will  be 
remembered.  He  took  a  foremost  part  in  the  changes  that 
were  made  now  some  twenty  years  ago,  which  led  to  the 
system  of  judicature  and  of  administration  of  the  law  that 
now  prevails  in  our  Courts.  He  was  one  of  the  most  active 
in  bringing  about  what  he  conceived  to  be  of  great  public 
value — the  concentration  in  one  building  of  the  various 
Courts  of  Justice.  My  Lords,  I  have  spoken  of  what  he 
was  as  a  lawyer  and  a  Judge.  I  need  not  remind  your 
Lordships  that  he  was  much  more  than  that.  The  power 
and  ability  with  which  he  took  part  in  the  discussion 
of  other  questions  in  your  Lordships'  House  must  be 
fresh    in  your  memory.      'l*he   echoes    of   the    speeches 


Digitized  by  VjOOQIC 


MEMOIR  OF  THE    LATE    LORD   SELBORNE.  223 

which  he  made  not  long  since  still  linger  in  these  walls, 

and  even  those  against  whom  his  arguments  were  directed, 

could  not  fail  to  appreciate  their  force  and    power,  and 

also   to   recognise   the   fact   that   these   splendid   abilities 

were   neither  dimmed  nor  diminished  by  growing  age  or 

increasing  infirmities.     My  Lords,  I  do  not  think  any  of  us 

can   forget   the   impression   he   made   of  earnestness   and 

sincerity  whenever  he  addressed  your  Lordships*   House. 

This  is  not  the  time,  nor  is  it  the  place,  to  dwell  upon  what 

he  was  as  a  man,  but  a  few  words  I  am  sure  your  Lordships 

will   pardon.      In   spite   of  the   absorbing  and  engrossing 

nature  of  his  duties  and  labours  in  connection  with  the  law, 

he  never  allowed  himself  to  be  entirely  occupied  by  them  ; 

but    his    energies    were    distinctly    distributed    in    many 

directions  of  fruitful  activity  with  a  view  to  the  benefit  of  his 

fellow  men.     He  attained  the  highest  rewards  of  the  career 

which  he  had  chosen,  but  I  believe  few  men  less  made  them 

their  ambition  or  their  aim.     I  have  met  few,  perhaps  none, 

who  were  more  completely  unworldly  in  spirit  than  he  was. 

On  his  lofty  sense  of  duty  I  am  sure  it  is  unnecessary  to 

dwell ;  all  must  have  recognised  it.     Where  his  duty,  as  he 

saw  it,  led  him  he  followed,  without  flinching  or  reserve, 

and   without   the   slightest  regard   to   consequences.     My 

Lords,  behind  a  somewhat  reserved  manner,  there  lay,  as 

all   who,   like  me,   had  the    honour  and   pleasure  of  his 

friendship,  knew,  a  kindly  heart  and  warm  affection,  and,  if 

there  were  some  who  thought  at  times  that  his  judgment  of 

those   who  differed  from  him  on  political   questions  was 

unduly  severe,  I  am  sure  they  were  all  ready  to  recognise 

that  this  resulted  solely  from  the  strength — I  may  almost 

say  passionate  strength — of  his  convictions,  and  was  in  no 

way  prompted  by  personal  ill-will  or  malice,  or  desire  to 

give  offence.     I  am  quite  sure  that  in  this  House  we  all, 

without  respect  to  Party,  feel  that  the  House  is  poorer  for 

his  loss,  that  the  blank  he  has  left  will  not  easily  be  filled, 
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and  will  long  be  felt ;  and  those  of  us  who  have  to  take 
part  in  the  discharge  of  the  judicial  duties  of  this  House, 
sitting  as  the  ultimate  Court  of  Appeal,  will  long  have 
reason  to  mourn  the  loss  of  a  valuable  colleague." 

Lord  Halsbury,  The  Duke  of  Devonsliire,  The  Marquis 
of  Salisbury,  and  The  Earl  of  Rosebery  also  referred  to 
the  loss  sustained  by  the  death  of  Lord  Selborne. 

The  funeral  took  place  on  May  8th,  in  the  Hampshire 
churchyard  of  Blackmoor,  where  the  body  of  the  late  Lady 
Selborne  was  already  buried,  was  attended  by  an  enormous 
concourse  of  people,  rich  and  poor  alike  assembling  to  testify 
their  regard  for  the  late  Earl.  The  body  was  met  at  the 
entrance  to  the  church  by  the  Archbishop  of  Canterburj', 
the  Bishop  of  Winchester,  and  the  Rev.  R.  A.  C.  Bevan, 
who,  with  the  choir,  preceded  it  up  the  aisle  into  the 
chancel,  singing  Lord  Selborne's  own  hymn,  "  Lord,  when 
my  soul  her  secrets  doth  reveal."  Following  as  mourners 
were  Lord  and  Lady  Wolmer,  the  Bishop  of  Southwell  and 
Lady  Laura  Ridding,  Earl  and  Countess  Waldegrave, 
Mr.  Tournay  and  Lady  Sarah  Biddulph,  Lady  Sophia 
Palmer,  Archdeacon  Palmer,  and  the  Marquess  of  Salisbury. 
The  Rev.  Dr.  Fearon  (head  master)  and  the  three  Senior 
Prefects  represented  Winchester  College,  and  Mr.  Marshall, 
of  Queen's  College,  the  University  of  Oxford.  General  Sir 
Michael  Biddulph  attended  on  behalf  of  the  Queen,  the 
Bishop  of  St.  Asaph  on  behalf  of  the  Church  in  Wales,  and 
Mr.  G.  A.  Spottiswoode  (vice-chairman)  for  the  House  of 
Laymen.  Among  others  present  were  Viscount  Cranbome, 
Lord  Edward  Cecil,  Lord  Robert  Cecil,  the  President  of 
Magdalen  College,  Oxford,  Mr.  Justice  Wright,  Mr.  Justice 
North,  Lord  Stanmore,  Sir  Stafford  Northcote,  Lord 
Northbook,  Mr.  J.  G.  Talbot,  M.P.,  and  Mr.  H.  T. 
Anstruther,  M.P.  "O,  rest  in  the  Lord"  was  played  as  a 
voluntary,  and  as  everyone  stood  around  the  grave  the 
*'  Te  Deum  '*  was  sung. 
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VI.— THE   ENGLISH   AND   AMERICAN    BAR 
ASSOCIATIONS. 

TT  will  be  remembered  that  at  a  General  Meeting  of  the 
"*"  Bar,  held  on  the  14th  of  July,  1894,  the  Report  of  a 
Committee  of  Barristers,  appointed  on  the  7th  April,  1894, 
at  the  instance  of  Sir  Henry  James,  to  consider  whether 
the  constitution,  organisation,  or  action  of  the  Bar  Com- 
mittee could  be  improved,  and,  if  so,  in  what  respect,  was 
adopted  unanimously. 
The  Report  was  as  follows : — 

"  Your  committee  are  of  opinion  that  it  is  desirable  in  the 
interest  of  the  profession,  and  especially  of  its  younger  members, 
that  a  consultative  body  should  exist,  representative  of  the  Bar, 
which  should  have  for  its  duty  the  consideration  of  all  matters 
affecting  the  profession,  including  the  maintenance  of  the  rights 
and  privileges  of  the  Bar,  the  enforcement  of  professional 
discipline  and  custom,  the  examination  of  proposed  legislation 
and  of  the  rules  of  practice  from  time  to  time  in  force,  and 
should  upon  all  such  subjects  be  able  to  communicate  with 
other  persons  or  bodies  in  the  name  and  with  the  authority  of 
the  whole  profession. 

"  These  functions  have  for  the  past  ten  years  been  in  some 
measure  performed  by  the  Bar  Committee,  and  your  committee 
desire  to  record  their  sense  of  the  diligent  and  valuable  service 
rendered  to  the  Bar  by  that  committee  and  by  its  able  and 
devoted  honorary  secretary,  Mr.  Lofthouse.  But  your  com- 
mittee are  of  opinion  that  the  Bar  Committee,  supported  as  it 
has  been  by  the  voluntary  subscriptions  of  but  a  small  number 
of  the  members  of  the  Bar,  has  lacked  the  authority  needed  for 
the  full  usefulness  of  its  work,  and  has  necessarily  been  unable 
effectually  to  claim  to  represent  the  opinion  and  wishes  of  the 
whole  profession. 

"  Your  committee  consider  that  it  is  essential  that  this  repre- 
sentative body  should  have  the  means  of  establishing  permanent 
offices,  and  employing  the  necessary  paid  staff,  and  that  the 
moneys  required  for  these  purposes  should  not  be  sought  from 

16 
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casual  and  voluntary  subscriptions,  but  should  be  obtained  from 
the  funds  now  administered  by  the  Benchers  of  the  four  Inns 
of  Court.  And  your  committee  are  of  opinion  that  a  sum  of 
not  less  than  /"ijooo  per  annum  will  be  required  to  enable  the 
work  to  be  satisfactorily  performed. 

**  Your  committee  recommend  that,  with  the  view  of  strengthen- 
ing the  representative  body  of  the  Bar  and  bringing  it  into  direct 
relation  with  the  governing  bodies  of  the  Inns  of  Court,  its 
constitution  should  provide  for  the  appointment  by  each  Bench 
of  a  certain  number  of  barristers  of  their  Inn,  who  should  be 
nominated  members  of  what  your  committee  suggest  should  in 
future  be  called  the  General  Council  of  the  Bar. 

"  Your  committee  have  held  seven  meetings,  and  have  carefully 
considered  all  suggestions  laid  before  them,  and  now  present  a 
proposed  set  of  regulations  for  the  General  Council  of  the  Bar, 
which  have  been  drafted  by  Mr.  Wolstenholme  in  accordance 
with  resolutions  passed  by  your  committee — resolutions  which 
your  committee  are  glad  to  be  able  to  report  were  in  all  cases 
adopted  without  a  division. 

"  Your  committee  are  unanimously  of  opinion  that  if  a  council 
should  be  constituted  according  to  these  regulations,  and 
provided  with  the  needful  funds,  as  above  suggested,  it  will  be 
able  to  exercise  valuable  and  much-needed  influence  in  gathermg 
and  represtnting  the  opinion  of  the  profession,  and  in  upholding 
the  discipline  and  safeguarding  the  interests  of  the  Bar. 

**  It  has  been  strongly  urged  upon  your  committee  by  some  of 
its  members  that  the  full  value  of  any  central  organisation  of 
the  Bar  will  not  be  realised  unless  provision  be  made  by  means 
of  some  building  adequate  for  the  purpose,  for  the  establishment 
of  a  centre  for  the  corporate  life  of  the  Bar  in  its  social  as  well 
as  its  professional  aspects.  Your  committee  do  not  consider 
that  this  comes  so  clearly  within  the  terms  of  the  resolutions  by 
which  they  were  appointed  as  to  entitle  or  call  upon  them  to 
make  any  specific  recommendation  on  the  subject,  but  they 
desire  to  express  their  sympathy  with  the  proposal,  and  their 
opinion  that  the  creation  of  some  such  organisation  would  be 
of  much  value  to  the  profession  in  bringing  together  the  different 
ranks  and  sections  of  its  members. 

"  Signed  on  behalf  of  the  committee, 

**  Edward  Clarke,  Chairman. 
"June  25th,  1894." 
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PROPOSED   REGULATIONS    FOR    THE    GENERAL    COUNCIL    OF 

THE  BAR. 

Constitution. 

1.  **  The  General  Council  of  the  Bar  "  as  constituted  by  these 
regulations  is  hereinafter  referred  to  as  **  the  Council.*' 

2.  The  Council  shall  be  the  accredited  representative  of  the 
Bar,  and  its  duty  shall  be  to  deal  with  all  matters  affecting  the 
profession  and  to  take  such  action  thereon  as  may  be  deemed 
expedient. 

3.  The  Council  shall  consist  of — 

(i.)  The  Attorney-General  and  Solicitor-General  for  the 
time  being,  and  every  former  Attorney-General 
or  Solicitor-General,  whilst  remaining  in  actual 
practice  at  the  Bar  (hereinafter  referred  to  as  the 
official  members). 

(ii.)  Sixteen  practising  barristers,  of  whom  four  are  to  be 
nominated  by  the  masters  of  the  Bench  of  each  of 
the  four  Inns  of  Court  (hereinafter  referred  to  as  the 
nominated  members). 

(iii.)  Forty-eight  practising  barristers  to  be  elected  by  the 
whole  Bar  (hereinafter  referred  to  as  the  elected 
members). 

4.  The  Council  shall  have  power  to  appoint  as  additional 
members  such  barristers  in  actual  practice,  not  exceeding  six  in 
number,  as  the  Council  may  consider  it  desirable  to  appoint  by 
reason  of  their  Parliamentary  or  professional  position,  or  by 
reason  of  their  representing  any  circuit  or  section  of  the  Bar  not 
adequately  represented.  The  members  so  appointed  shall  go 
out  of  office  at  the  time  appointed  for  the  close  of  the  election 
next  following  their  appointment. 

5.  The  Council  shall  be  deemed  duly  constituted,  notwith- 
standing any  vacancy  in  the  number  of  nominated  or  elected 
members. 

6.  Of  the  elected  members  not  less  than  twelve  shall  be  of  the 
Inner  Bar,  and  not  less  than  twenty-four  of  the  Outer  Bar,  at 
the  time  appointed  for  the  close  of  the  election,  and  such  pro- 
portion shall  be  maintained  in  filling  up  vacancies. 

7.  Of  the  elected  members,  six  at  least  shall  be  of  less  than  ten 
years*  standing  at  the  Bar  at  the  time  of  their  election,  and  this 
proportion  shall  be  maintained  in  filling  up  vacancies. 

16^2 
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8.  One  half  of  the  elected  members  shall  go  out  of  office  at 
the  time  appointed  for  the  close  of  the  election  in  1896,  and  in 
each  subsequent  year.  The  Council  shall  decide  who  are  to  be 
the  elected  members  to  go  out  of  office  in  1896.  In  each  subse- 
quent year  the  elected  members  to  go  out  of  office  shall  be  those 
who  have  been  longest  in  office  since  their  last  election.  Elected 
members  going  out  of  office  shall  be  eligible  for  re-election.  . 

Elections. 

9.  The  time  of  the  annual  election  shall  be  fixed  by  the 
Council,  and  shall  be  held  as  soon  as  possible  after  the  annual 
general  meeting  of  the  Bar. 

10.  Every  candidate  for  election  shall  be  proposed  in  writing, 
signed  by  at  least  ten  barristers,  and  sent  to  the  secretary  within 
one  week  after  the  annual  general  meeting  of  the  Bar  shall  have 
been  held  under  these  regulations. 

11.  After  the  expiration  of  one  week  from  the  day  when  the 
annual  general  meeting  of  the  Bar  shall  have  been  held,  the 
Council  shall  meet,  and  it  shall  be  its  duty  to  nominate  for 
election  additional  candidates  from  any  section  of  the  Bar  not 
in  the  opinion  of  the  Council  adequately  represented  on  the 
Council,  and  by  the  candidates  proposed. 

12.  A  resolution  of  the  Council  shall  be  a  sufficient  nomination 
of  such  additional  candidates. 

13.  If  more  candidates  be  proposed  than  there  are  vacancies 
on  the  Council,  the  election  shall  be  by  voting-papers  to  be 
personally  filled  up  and  signed  by  the  electors. 

14.  Every  barrister  shall  be  entitled  to  vote,  and  voting- papers 
shall  be  sent  to  every  barrister  whose  professional  address 
within  the  United  Kingdom  is  given  in  the  "  Law  List." 

15.  Every  voter  shall  have  one  vote  for  each  complete  number 
of  two  to  be  elected,  and  the  votes  maybe  divided  in  any  manner 
between  two  or  more  candidates,  but  so  that  not  more  than  four 
votes  shall  be  given  for  any  one  candidate. 

16.  Voting-papers  not  filled  up  in  accordance  with  these 
regulations  shall  be  void. 

17.  The  Council  shall  make  regulations  for  the  conduct  of 
the  election,  and  in  case  of  an  equality  of  votes  shall  determine 
which  of  the  candidates  shall  be  deemed  to  be  elected. 

18.  If  the  full  number  of  the  Council  to  be  elected  be  not 
proposed  in  manner  required,  those  candidates  who  are  duly 
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proposed  shall  be  elected,  and  the  Council,  as  elected,  shall 
have  power  to  fill  up  vacancies. 

19.  Casual  vacancies  which  may  occur  among  the  elected 
members  may  be  filled  up  by  the  Council,  and  the  person  filling 
a  vacancy  shall  go  out  of  o£5:ce  as  if  he  had  been  elected  instead 
of,  and  at  the  same  time  as,  the  person  whose  place  he  fills. 

Powers  of  the  Council. 

20.  The  Council  shall  carry  into  effect  the  purposes  for  which 
it  is  constituted  as  before  mentioned  in  such  manner  as  it  may 
determine.  The  Council  shall  appoint  a  chairman  and  vice- 
chairman,  and  may  appoint  an  executive  committee  and  such 
standing  committees  and  sub-committees  as  it  may  think  fit, 
and  may  from  time  to  time  delegate  to  any  such  committee  or 
sub-committee  any  of  the  powers  or  duties  of  the  Council  as  to 
the  Council  may  seem  desirable. 

21.  The  Council  shall  have  power  to  appoint  a  secretary, 
treasurer,  and  such  assistants,  officers,  and  servants  as  may  be 
necessary,  with  or  without  salaries. 

22.  The  funds  received  by  the  Council  shall  be  at  its  disposal 
for  the  payment  of  such  salaries  and  other  expenses  as  the 
Council  may  incur  in  promoting  the  objects  for  which  it  is 
constituted. 

23.  The  quorum  of  the  Council  shall  be  eight. 

24.  The  Council  shall  have  power  to  make  bye-laws  regulating 
the  elections  and  the  proceedings  at  their  meetings,  and 
generally  for  the  purpose  of  carrying  these  regulations  into 
efiect,  and  from  time  to  time  to  alter  such  bye-laws. 

25.  The  decision  of  the  Council  as  to  the  mode  in  which 
efiect  is  to  be  given  to  these  regulations,  or  on  any  question  of 
construction  or  fact  arising  under  these  regulations,  to  be 
conclusive. 

Annual  General  Meeting  of  the  Bar*. 

26.  The  iinnual  general  meeting  of  the  Bar  shall  be  held 
(subject  to  the  permission  of  the  masters  of  the  Bench)  in  the  Old 
X)ining  Hall  of  Lincoln's  Inn,  at  a  quarter-past  four  o'clock  p.m., 
on  the  second  Tuesday  in  the  Easter  sittings  ;  but  the  Council 
shall  have  power,  with  the  concurrence  of  the  Attorney-General, 
to  alter  the  date,  time,  and  place  of  the  annual  general 
meeting. 
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27.  The  Council  shall  submit  its  accounts  to  the  annual 
general  meeting,  with  a  statement  of  the  proceedings  of  the 
past  year,  and  a  record  of  the  attendances  of  the  elected 
members  of  the  Council  at  its  meetings. 

28.  Notice  of  any  resolution  to  be  proposed  at  the  annual 
general  meeting  shall  be  given  in  writing  to  the  secretary  of  the 
Council  not  less  than  seven  clear  days  before  the  day  of  meeting. 

Temporary. 

29.  The  first  election  shall  be  held  in  1895. 

30.  The  present  elected  members  of  the  Bar  Committee  for 
the  current  year  shall  be  the  elected  members  of  the  Council, 
and,  together  with  the  official  members  and  the  nominated 
members,  shall  constitute  the  Council  until  the  election,  shall  be 
held  in  1895,  but  all  the  elected  members  shall  retire  from  office 
at  the  time  appointed  for  the  close  of  that  election. 

After  the  adoption  of  the  above  report  and  regulations, 
it  was  moved  by  Mr.  Marten,  Q.C.,  and  seconded  by 
Mr.  Crump,  Q.C.,  "  That  the  Attorney-General  (Sir  John 
Rigby,  Q.C.,  M.P.),  be  requested  to  send  a  copy  of  the 
report  and  regulations  to  the  Masters  of  the  Bench  of  each 
of  the  four  Inns  of  Court,  and  to  apply  to  the  Masters  of 
the  Bench  of  each  Inn  to  nominate  four  practising  Barristers 
to  serve  on  the  General  Council  of  the  Bar,  and  to  submit 
to  the  Masters  of  the  Bench  the  suggestion  of  the  com- 
mittee, confirmed  by  this  meeting,  that  they  should  provide 
the  necessary  funds  for  carrying  on  the  work  of  the 
Council."     This  motion  was  unanimously  agreed  to. 

The  forthcoming  election  of  the  General  Council  of  the 
Bar  will  be  a  matter  of  considerable  interest  to  the  pro- 
fession ;  and  it  is  particularly  incumbent  on  members  of 
the  Junior  Bar  to  consider  well  the  claims  of  members  of 
the  Inner  Bar,  whose  interests  it  may  be  observed  are  not 
always  identical  with  those  of  the  Junior  Bar.  At  the 
present  time  it  may  not  be  without  advantage  to  the 
profession  to  know  something  of  the  manner  in  which  the 
Bar  Association  is  carried  on  in  the  United  States,  and  we 
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therefore  publish  the  Constitution  and  the  By-Laws  of  the 
American  Bar  Association.     They  are  as  follows  : — 

CONSTITUTION. 
Name  and  Object. 

Article  L — This  Association  shall  be  known  as  **  The  American 
Bar  Association.'*  Its  object  shall  be  to  advance  the  science 
of  jurisprudence,  promote  the  administration  of  justice  and 
uniformity  of  legislation .  throughout  the  Union,  uphold  the 
honour  of  the  profession  of  the  law,  and  encourage  cordial 
intercourse  among  the  members  of  the  American  Bar. 

Qualifications  for  Membership. 

Article  II, — Any  person  shall  be  eligible  to  membership  in  this 
Association  who  shall  be,  and  shall,  for  five  years  next  precedmg, 
have  been  a  member  in  good  standing  of  the  Bar  of  any 
State,  and  who  shall  also  be  nominated  as  hereinafter  provided . 

Officers  and  Committees. 

Article  III. — ^The  following  officers  shall  be  elected  at  each 
Annual  Meeting  for  the  year  ensuing  : — A  President  (the  same 
person  shall  not  be  elected  President  two  years  in  succession) ; 
one  Vice-President  from  each  State ;  a  Secretary ;  a  Treasurer ; 
a  Council,  consisting  of  one  member  from  each  State  (the 
Council  shall  be  a  standing  committee  on  nominations  for 
office) ;  an  Executive  Committee,  which  shall  consist  of  the 
President,  the  last  ex-President,  the  Secretary,  and  the 
Treasurer,  all  of  whom  shall  be  ex-officio  members,  together  with 
three  other  members,  to  be  chosen  by  the  Association  ;  and  the 
President,  and  in  his  absence  the  ex-President,  shall  be  the 
Chairman  of  the  Committee. 

The  following  committees  shall  be  annually  appointed  by  the 
President  for  the  year  ensuing,  and  shall  consist  of  five  members 
each : — 

On  Jurisprudence  and  Law  Reform ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law ; 

On  International  Law ; 

On  Publications ; 

On  Grievances. 
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A  majority  of  those  members  of  any  committee,  including  the 
Council,  who  may  be  present  at  any  meeting  of  the  Association, 
shall  constitute  a  quorum  of  such  committee  for  the  purpose  of 
such  meeting. 

The  Vice-President  for  each  State,  and  not  less  than  two 
other  members  from  such  State,  to  be  annually  elected,  shaU 
constitute  a  Local  Council  for  such  State,  to  which  shall  be 
referred  all  applications  for  membership  from  such  State.  The 
Vice-President  shall  be,  ex-officio,  Chairman  of  such  Council. 

A  committee  of  three,  of  whom  the  Secretary  shall  alwa3rs 
be  one,  shall  be  appointed  by  the  President  at  each  Annual 
Meeting  of  the  Association,  whose  duty  it  shall  be  to  report  to 
the  next  meeting  the  names  of  all  members  who  shall,  in  the 
interval,  have  died,  with  such  notices  of  them  as  shall,  in  the 
discretion  of  the  committee,  be  proper. 

It  shall  be  the  duty  of  the  Vice-President  from  each  State 
and  Territory  to  report  the  deaths  of  members  within  the  same 
to  the  said  committee. 

Election  of  Members. 

AriicU  IV. — All  nominations  for  membership  shall  be  made 
by  the  Local  Council  of  the  State  to  the  Bar  of  which  the 
persons  nominated  belong.  Such  nominations  must  be  trans- 
mitted in  writing  to  the  Chairman  of  the  General  Council,  and 
approved  by  the  Council,  on  vote  by  ballot. 

The  General  Council  may  also  nominate  members  from 
States  having  no  Local  Council,  and  at  the  Annual  Meeting  of 
the  Association,  in  the  absence  of  all  members  of  the  Local 
Coimcil  of  any  State ;  Provided,  That  no  nomination  shall  be 
considered  by  the  General  Council,  unless  accompanied  by  a 
statement  in  writing  by  at  least  three  members  of  the  Association 
from  the  same  State  with  the  person  nominated,  or,  in  their 
absence,  by  members  from  a  neighbouring  State  or  States,  to 
the  effect  that  the  person  nominated  has  the  qualifications 
required  by  the  Constitution  and  desires  to  become  a  member 
of  the  Association,  and  recommending  his  admission  as  a 
member. 

All  nominations  thus  made  or  approved  shall  be  reported  by 
the  Council  to  the  Association,  and  all  whose  names  are 
reported  shall  thereupon  become  members  of  the  Association ; 
Provided,  That  if  any  member  demand  a  vote  upon  any  name 
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thus  reported,  the  Association  shall  thereupon  vote  thereon 
by  ballot. 

Several  nominees,  if  from  the  same  State,  may  be  voted  for 
upon  the  same  ballot ;  and  in  such  case  placing  the  word  **  No" 
against  any  name  or  names  upon  the  ticket  shall  be  deemed  a 
negative  vote  against  such  name  or  names,  and  against  those 
only.     Five  negative  votes  shall  suffice  to  defeat  an  election. 

During  the  period  between  the  Annual  Meetings,  members 
may  be  elected  by  the  Executive  Committee  upon  the  written 
nomination  of  a  majority  of  the  Vice-President  and  members 
of  the  Local  Council  of  any  State. 

Ariicle  V. — All  members  of  the  Conference  adopting  the 
Constitution,  and  ail  persons  elected  by  them  upon  the  recom- 
mendation of  the  committee  of  five  appointed  by  such  Conference, 
shall  become  members  of  the  Association  upon  payment  of  the 
annual  dues  for  the  current  year  herein  provided  for. 

By-Laws. 

Article  VL — By-Laws  may  be  adopted  at  any  Annual  Meeting 
of  the  Association  by  a  majority  of  the  members  present.  It 
shall  be  the  duly  of  the  Executive  Committee,  without  delay, 
to  adopt  suitable  By-Laws,  which  shall  be  in  force  until 
rescinded  by  the  Association. 

Dues. 

Article  VII. — Each  member  shall  pay  five  dollars  to  the 
Treasurer  as  annual  dues,  and  no  person  shall  be  qualified  to 
exercise  any  privilege  of  membership  who  is  in  default.  Such 
dues  shall  be  payable,  and  the  payment  thereof  enforced,  as 
may  be  provided  by  the  By-Laws.  Members  shall  be  entitled 
to  receive  all  publications  of  the  Association  free  of  charge. 

Annual  Address. 

Article  VIII. — The  President  shall  open  each  Annual  Meeting 
of  the  Association  with  an  address,  in  which  he  shall  communi- 
cate the  most  noteworthy  changes  in  statute  law  on  points  of 
general  interest  made  in  the  several  States  and  by  Congress 
during  the  preceding  year.  It  shall  be  the  duty  of  the  member 
of  the  General  Council  from  each  State  to  report  to  the 
President,  on  or  before  the  first  day  of  May,  annually,  any 
such  legislation  in  his  State. 
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Annual  Meetings. 

Article  IX. — This  Association  shall  meet  annually,  at  such 
time  and  place  as  the  Executive  Committee  may  select,  and 
those  present  at  such  meeting  shall  constitute  a  quorum. 

Amendments. 

Article  X. — This  Constitution  may  be  altered  or  amended  by 
a  vote  of  three-fourths  of  the  members  present  at  any  Annual 
Meeting,  but  no  such  change  shall  be  made  at  any  meeting  at 
which  less  than  thirty  members  are  present. 

Construction. 

Article  XL — The  word  **  State,'*  whenever  used  in  this  Con- 
stitution, shall  be  deemed  to  be  equivalent  to  State,  Territory, 
and  the  District  of  Columbia. 

BY-LAWS 
Meeting  of  the  Association. 

I. — The  Executive  Committee,  at  its  first  meeting  after  each 
Annual  Meeting,  shall  select  some  person  to  make  an  address 
at  the  next  Annual  Meeting,  and  not  exceeding  six  members  of 
the  Association  to  read  papers. 

II. — The  order  of  exercises  at  the  Annual  Meeting  shall  be 
as  follows : — 

{a)    Opening  Address  of  the  President. 

(b)  Nominations  and  Election  of  Members. 

(c)  Election  of  the  General  Council. 

(d)  Reports  of  Secretary  and  Treasurer. 

(e)  Report  of  Executive  Committee. 
(/)  Reports  of  Standing  Committees. 

On  Jurisprudence  and  Law  Reform  ; 

On  Judicial  Administration  and  Remedial  Procedure ; 

On  Legal  Education  and  Admissions  to  the  Bar ; 

On  Commercial  Law; 

On  International  Law ; 

On  Publications; 

On  Grievances. 
(g)    Reports  of  Special  Committees. 
{h)   The  Nomination  of  Officers, 
(i)     Miscellaneous  Business. 
Ij)  The  Election  of  Officers. 
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The  address,  to  be  delivered  by  a  person  invited  by  the 
Executive  Committee,  shall  be  made  at  the  morning  session  of 
the  second  day  of  the  Annual  Meeting. 

The  reading  and  delivering  of  essays  and  papers  shaU  be  on 
the  same  day,  or  at  such  other  time  as  the  Executive  Com- 
mittee may  determine. 

III. — No  person  shall  speak  more  than  ten  minutes  at  a  time 
or  more  than  twice  on  one  subject. 

A  stenographer  shall  be  employed  at  each  Annual 
Meeting. 

IV. — Each  State  Bar  Association  may  annually  appoint 
delegates,  not  exceeding  three  in  number,  to  the  next  meeting 
of  the  Association.  In  States  where  no  State  Bar  Association 
exists,  any  City  or  Country  Bar  Association  may  appoint  such 
delegates  not  exceeding  two  in  number.  Such  delegates  shall 
be  entitled  to  all  the  privileges  of  membership  at  and  during 
the  said  meeting. 

V. — At  any  of  the  meetings  of  the  Association,  members  of 
the  Bar  of  any  foreign  country  or  of  any  State  who  are  not 
members  of  the  Association  may  be  admitted  to  the  privileges 
of  the  floor  during  such  meeting. 

VI. — All  papers  read  before  the  Association  shall  be  lodged 
with  the  Secretary.  The  Annual  Address  of  the  President, 
the  reports  of  committees,  and  all  proceedings  at  the  Annual 
Meeting  shall  be  printed ;  but  no  other  address  made  or  paper 
read  or  presented  shall  be  printed,  except  by  order  of  the 
Committee  on  Publications. 

Extra  copies  of  reports,  addresses,  and  papers  read  before  the 
Association  may  be  printed  by  the  Committee  on  Publications 
for  the  use  of  their  authors,  not  exceeding  two  hundred  copies 
for  each  of  such  authors. 

The  Secretary  and  the  Chairman  of  the  Executive  Committee 
shall  endeavour  to  arrange  with  the  Smithsonian  Institution,  or 
otherwise,  a  system  of  exchanges  by  which  the  Transactiotts 
can  be  annually  exchanged  with  those  of  other  associations  in 
foreign  countries  interested  in  jurisprudence  or  governmental 
affairs ;  and  the  Secretary  shall  exchange  the  Transactions  with 
those  of  the  State  and  Local  Bar  Associations ;  and  all  books 
thus  acquired  shall  be  bound  and  deposited  in  the  charge  of  the 
New  York  City  Bar  Association,  subject  to  the  call  of  this 
Association,  if  it  ever  desires  to  withdraw  or  consult  them,  if  the 
former  Association  agrees  to  such  deposit. 
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The  Secretary  shall  send  one  copy  of  the  Report  of  the 
proceedings  of  this  Association  to  the  President  of  the  United 
States,  and  to  each  of  the  Judges  of  the  Supreme  Court  thereof, 
and  to  the  Library  of  the  State  Department,  and  of  the  Depart- 
ment of  Justice  thereof,  and  to  the  Library  of  Congress,  and  the 
Library  of  the  Supreme  Court  thereof,  and  to  the  Governor, 
and  to  the  Chief  Judge  of  the  Court  of  last  resort  of  each  State, 
and  to  the  State  Librarian  thereof,  and  to  all  public  law  libraries, 
and  other  principal  public  and  college  libraries  in  the  United 
States,  and  to  such  other  persons  or  bodies  as  the  Executive 
Committee  may  direct. 

No  resolution  complimentary  to  an  officer  or  member  for  any 
service  performed,  paper  read,  or  address  delivered  shall  be 
considered  by  the  Association. 

Officers  and  Committees. 

Vn. — The  terms  of  office  of  all  officers  elected  at  any  Annual 
Meeting  shall  commence  at  the  adjournment  of  such  meeting, 
except  the  Council,  whose  term  of  office  shall  commence 
immediately  upon  their  election. 

VIIL — The  President  shall  appoint  all  committees,  except 
the  Committee  on  Publications,  within  thirty  days  after  the 
Annual  Meeting,  and  shall  announce  them  to  the  Secretary, 
and  the  Secretary  shall  promptly  give  notice  to  the  persons 
appointed.  The  Committee  on  Publications  shall  be  appointed 
on  the  first  day  of  each  meeting. 

IX. — The  Treasurer's  Report  shall  be  examined  and  audited 
annually,  before  its  presentation  to  the  Association,  by  two 
men.bers  to  be  appointed  by  the  Chairman  of  the  Executive 
Committee. 

X. — The  Council  and  all  standing  committees  shall  meet  on 
the  day  preceding  each  Annual  Meeting,  at  the  place  where  the 
same  is  to  be  held,  at  such  hour  as  their  respective  Chairmen 
shall  appoint.  If  at  any  Annual  Meeting  of  the  Association  any 
member  of  any  committee  shall  be  absent,  the  vacancy  may  be 
filled  by  the  members  of  the  committee  present. 

The  Secretary  of  the  Association  shall  be  the  Secretary  of 
the  Council. 

XI. — The  Committee  on  Publications  shall  also  meet  within 
one  month  after  each  Annual  Meeting,  at  such  time  and  place 
as  the  Chairman  shall  appoint. 
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XII. — Special  meetings  of  any  committee  shall  be  held  at 
such  times  and  places  as  the  Chairman  thereof  may  appoint. 
Reasonable  notice  shall  be  given  by  him  to  each  member  by 
mail. 

The  travelling  and  other  necessary  expenses  incurred  by  any 
committee,  standing  or  special,  for  meetings  of  such  committee, 
during  the  interval  between  the  Annual  Meetings  of  the 
Association,  shall  be  paid  by  the  Treasurer,  on  the  approval 
and  by  the  order  of  the  Executive  Committee,  out  of  such  appro- 
priation, as  to  the  Executive  Committee  may  seem  necessary  in 
each  case,  on  previous  application  in  advance  of  its  expenditure. 

All  committees  may  have  their  reports  printed  by  the  Secretary 
before  the  Annual  Meeting  of  the  Association ;  and  any  such 
report,  containing  any  recommendation  for  action  on  the  part 
of  the  Association,  shall  be  printed  and  shall  be  distributed 
by  mail  by  the  Secretary  to  all  the  members  of  the  Association 
at  least  fifteen  days  before  the  Annual  Meeting  at  which  such 
report  is  proposed  to  be  submitted.* 

It  shall  be  the  duty  of  each  Vice-President  and  member  of 
the  General  Council  of  this  Association  to  endeavour  to  procure 
the  enactment  by  the  legislature  of  their  State  of  each  and 
every  law  recommended  by  the  Association,  and  the  Secretary 
shall  furnish  them  with  copies  of  each  and  every  recommenda- 
tion and  draft  of  bill,  when  there  shall  be  such  draft;  and 
whenever  this  Association  shall  by  resolution  recommend  the 
enactment  of  any  law  or  laws,  the  Secretary  shall,  as  soon  as 
possible,  furnish  a  copy  of  the  resolution  to  the  President  of 
each  State  Bar  Association,  with  the  request  of  this  Association 
that  such  State  Bar  Association  shall  co-operate  with  the  local 
Vice-President  and  member  of  the  General  Council  of  this 
Association  in  having  a  bill  introduced  in  the  legislature  of  its 
State  containing  the  subject-matter  recommended  by  such 
resolution,  and  use  proper  means  to  procure  the  enactment  of 
the  same  into  law.  In  every  State  where  there  is  no  State  Bar 
Association,  a  copy  of  such  resolution  with  a  similar  request, 
shall  be  sent  to  the  President  of  the  Bar  Association  of  the 
principal  city  in  such  State ;  and  in  every  instance  where  the 

*  The  following  resolution  was  adopted  on  August  30th,  1889 : 

**  Resolved,  That  any  standing  or  special  committee    hereafter  reporting 

necessary  legislation,  shall  prepare  a  bill  embodying  their   views,  for  the 

approval  of  the  Association*" 
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form  of  bill  has  been  recommended  with  the  resolution,  a  copy 
of  such  form  of  bill  shall  also  be  sent  with  the  resolution. 

Annual  Dues. 

XIII. — The  Annual  Dues  shall  be  payable  at  the  Annual 
Meeting  in  advance.  If  any  member  neglects  to  pay  them  for 
any  year  at  or  before  the  next  Annual  Meeting,  he  shall  cease  to 
be  a  member.  The  Treasurer  shall  give  notice  of  this  By-Law, 
within  sixty  days  after  each  meeting,  to  all  members  in  default. 

A  member  who  has  been  dropped  from  the  roll  for  non- 
payment of  dues  may  be  restored  to  membership  by  the 
Executive  Committee  upon  the  payment  of  all  back  dues. 
Provided,  such  restoration  shall  be  recommended  by  a  member 
of  the  Local  Council  of  his  State,  or  in  their  absence,  at  an 
Annual  Meeting,  by  any  two  members  of  the  Association. 

XIV. — (i.)  A  Section  of  the  Association,  to  be  known  as  the 
Section  of  Legal  Education,  is  hereby  established,  which  shall 
meet  annually  in  connection  with  the  Meeting  of  the  Association, 
but  not  during  such  hours  as  the  Association  is  in  session. 

(2.)  Its  object  shall  be  the  discussion  of  methods  of  Legal 
Education,  and  it  may  make  recommendations  to  the  Associa- 
tion, which  shall  be  referred  by  the  Association  to  the 
Committee  on  Legal  Education. 

(3.)  The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee, 
and  on  the  recommendation  of  the  Committee  on  Publications. 

(4.)  All  members  of  the  Association,  who  desire,  may  enrol 
themselves  as  members  of  the  Section,  and  persons  not  eligible 
for  membership  in  the  Association,  but  who  are  engaged  in 
teaching  law,  may  be  admitted  to  the  privilege  of  the  floor  at 
any  meeting  of  the  Section,  by  vote  of  the  Section. 

(5.)  The  Section  shall  be  organised  by  the  appointment  of  a 
Chairman  and  Secretary,  at  its  first  session ;  and  a  Chairman 
and  Secretary  shall  thereafter  be  elected  annually  by  the 
Section. 

(6.)  A  Section  of  the  Association,  to  be  known  as  the  Section 
of  Patent  Law,  is  hereby  established,  which  shall  meet  annually 
in  connection  with  the  meeting  of  the  Association,  but  not 
during  such  hours  as  the  Association  is  in  session. 

(7.)  Its  object  shall  be  to  discuss  the  subject  of  the  law  and 
practice  relating  to  patents.     It  may  report  to  the  Association 
and  matters  relatinjj  to  patents  may  be  referred  to  it. 
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(8.)  The  proceedings  of  the  Section  may  be  published  from 
time  to  time,  at  the  discretion  of  the  Executive  Committee,  and 
on  the  recommendation  of  the  Committee  on  Publications. 

(9.)  All  meml)ers  of  the  Association  who  desire,  may  enrol 
themselves  as  members  of  the  Section. 

(10.)  The  Section  shall  be  organised  by  the  appointment  of  a 
Chairman  and  Secretary  by  the  Section,  and  a  Chairman  and 
Secretary  shall  be  thereafter  annually  elected  by  the  Section  for 
the  year  commencing  upon  the  final  adjournment  of  its  meeting. 


VII.— CURRENT  NOTES  ON  INTERNATIONAL 

LAW. 

Public  International  Law, 

Intervention. 

There  have  been,  during  the  past  few  months,  several 
very  striking  illustrations  of  the  much  abused  principle  of 
Intervention.  All  of  them  merit  the  attention  of  the 
International  Lawyer  as  well  as  of  the  practical  politician. 
In  China,  in  Armenia,  in  Madagascar  and  in  Nicaragua 
there  have  been  instances  of  that  species  of  foreign  inter- 
ference, of  which  "Historicus"  has  said:  **  Its  essence  is 
illegality  and  its  justification  is  its  success." 

Perhaps  the  most  serious  and  significant  case  is  the 
famous  protest  against  the  territorial  provisions  of  the 
Chino-Japanese  Treaty  of  Simonoseki  signed  on  the 
i6th  of  April.  This  convention  appears  to  have  stipulated 
for: — I.  The  Independence  of  Korea.  2.  The  permanent 
retention  by  Japan  of  the  conquered  territory  in  Manchuria, 
East  of  the  Liao  River.  3.  The  Cession  of  Formosa. 
4.  An  indemnity  and,  according  to  some  reports,  probably 
without  foundation,  an  offensive  and  defensive  alliance 
between  the  contracting  Powers.* 

•  Timest  i6th  April,  1895, 
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On  the  23r(i  of  April,  after  much  irresponsible  and 
hysterical  declamation  on  the  part  of  the  Continental  Press, 
the  Governments  of  Russia,  France  and  Germany  lodged  a 
formal  protest  against  the  proposed  annexation  by  Japan  of 
the  Liao-Tung  Peninsula.* 

The  interesting  problem  as  to  how  far  moral  suasion 
would  be  supplemented  by  practical  coercion  was  fortunately 
solved  early  in  May  by  the  Japanese  Government  returning 
a  favourable  answer  to  the  protest.  '*  Deferring  to  the 
friendly  counsels  of  France,  Russia,  and  Germany,  Japan 
renounces  the  definitive  possession  of  the  Feng  Tien  (Liao- 
Tung)  Peninsula,  including  Port  Arthur.*'t  It  would 
appear  that  the  consideration  for  this  surrender  by  Japan 
will  be  an  increase  of  the  indemnity.  Ratifications  of  the 
Treaty  as  originally  framed,  were  however  exchanged  about 
the  loth  of  May,  so  that  the  modifications  suggested  by 
the  three  European  Powers  must  be  the  subject  of  future 
negotiations  between  the  Treaty  States.  No  more  typical 
case  of  "  Intervention  "  has  occurred  in  recent  years,  the 
most  noteworthy  feature  about  it  being  the  fact  that  it 
was  not  an  act  of  the  European  Concert,  but  of  a  strangely 
assorted  selection  of  Continental  Powers.  It  seems  clear 
that  Japan  has  not  undertaken  to  evacuate  the  conquered 
territory  until  the  Indemnity  has  been  paid,  so  that  it  is 
more  than  probable  that  there  is  yet  a  second  act  to  be 
played  in  this  interesting  drama. 

As  regards  the  Intervention  of  the  Powers  in  Armenia, 
there  was  undoubtedly  a  very  solid  basis  for  it,  whatever 
may  be  its  results.  Unless  a  statute  of  limitations 
is  to  be  recognised  as  nullifying  International  Treaties 
after  the  lapse  of  a  few  years  from  their  execution, 
there  was  certainly  ground  for  the  European  joint 
Note  to  the  Porte  on  the  subject  of  the  alleged  Armenian 

•  Times,  25th  April.  f  Titius,  7th  May. 
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barbarites.  The  Commission  appears  to  have  investi- 
gated the  matters  thoroughly  in  the  light  of  Articles  61 
and  62  of  the  Treaty  of  Berlin,  as  well  as  of  the  general 
interests  of  civilisation.  Information  is  at  present  meagre, 
and  we  must  await  the  final  Report  of  the  Com- 
mission, but  there  is  no  doubt  that  a  joint  scheme  of 
Reforms  has  been  drawn  up  by  the  intervening  Govern- 
ments and  presented  to  the  Sultan  for  serious  consideration.* 
That  a  recrudescence  of  the  eternal  Eastern  Question  in  its 
acute  phase  may  be  thus  avoided  is  a  consummation 
devoutly  to  be  wished. 

The  French  war  (or  is  it,  as  in  the  case  of  China  in  1884, 
merely  an  etat  dc  reprisaillcs  ? )  in  Madagascar  involves 
too  far  reaching  questions  to  be  discussed  here  at  length. 
We  await  with  great  interest  the  publication  of  the 
diplomatic  correspondence  between  our  own  and  the  French 
Government  as -to  the  non-recognition  of  the  Hovas  as 
belligerents. 

The  recent  Nicaraguan  episode  is  an  instance  not  so 
much  of  ordinary  Intervention  as  of  Reprisals  or  Retorsion. 
The  facts  are  very  clear.  In  the  course  of  last  summer  the 
Nicaraguan  Government  unlawfully  and  unwarrantably 
seized  the  British  Vice-Consul  at  Bluefields  and  about 
twenty  other  British  subjects,  and  after  detaining  or 
imprisoning  them,  expelled  them  from  the  country. 

Nemesis  rapidly  overtook  the  Republic  in  the  shape  of 
a  demand  by  the  British  Government  for  the  payment  of  an 
indemnity  of  ^'iSjSOO.  After  repeated  delays  by  Nicaragua, 
in  the  vain  hope  that  the  United  States  would  invoke  the 
Monroe  Doctrine  in  its  favour,  Admiral  Stephenson,  with 
several  vessels  of  the  Pacific  Squadron,  appeared  at  the 
port  of  Corinto  and  delivered  an  ultimatum  in  these  terms : 
**  I  have  received  orders  from  Her  Majesty's  Government 

*  See  Timest  13th  and  14th  May. 
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**  to  occupy  Corinto  and  to  seize  all  vessels  flying  the 
**  Nicaraguan  Flag,  and  to  hold  the  same  until  such  time 
''  as  the  Nicaraguan  Government  has  complied  with  the 

*'  demands  of  the  British  Government I  have 

"  constituted  Captain  Trent,  of  the  Royal  Arthur,  governor 
*•  of  the  port."* 

On  the  27th  April,  Corinto  was  accordingly  occupied  by 
a  force  of  blue-jackets,  and  the  British  Flag  was  hoisted 
over  the  Custom  House.t 

The  Republican  Government  protested  against  this  step 
as  **  highly  offensive  to  its  dignity  and  independence,  and 
"  persisted  in  proposing  Arbitration,  or  any  other  means 
"  recognised  by  the  Law  of  Nations,  for  the  settlement  of 
"  questions  in  dispute.'* 

Finally,  however,  being  convinced  that  there  would  be 
no  active  protest  on  its  behalf  by  the  United  States  Govern- 
ment, it  agreed  to  pay  the  indemnity  demanded  in  London 
within  a  fortnight,  and  the  undertaking  was  guaranteed  by 
the  neighbouring  Republic  of  Salvador.  The  British  Fleet 
thereupon  left  Corinto  on  the  5th  May,  after  gravely  saluting 
the  Nicaraguan  Flag.^ 

There  are  many  precedents  in  the  history  of  International 
Law  for  the  general  principle  involved  in  this  case  of 
Reprisals.  Coercive  Intervention  has  long  been  looked 
upon  as  justifiable  in  cases  where  one  State  has  been  guilty 
of  what  Mr.  Secretary  of  State  Webster  once  aptly  called 
"  Summary,  sanguine,  or  undue  punishment  of  citizens  "  of 
another  State  (see  Wharton's  Digest,  I.,  §  546),  or  of  any 
arbitrary  or  capricious  interference  with  such  citizens. 
The  present  case  was  aggravated  by  the  fact  of  one  of  the 
molested  British  subjects  being  a  diplomatic  representative. 

The  well-known  Don  Pacifico  Case,  in  1849,  was  some- 
what analagous  to    the    present    one,  but    the    coercive 

•  Times,  26th  April,  1895.         f  Times,  29lh  April.         }  Times,  7th  May. 
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measures  then  took  the  shape  of  an  Embargo.  Many  of 
the  cases  of  Pacific  Blockade  were  also  very  similar, 
but  none  of  them  involved  the  landing  of  an  armed 
force  or  the  actual  assumption  of  organised  control 
over  territory  of  the  offending  State,  as  in  the  recent 
Corinto  affair  (see  generally  Law  Magazine  and  Review^ 
Vol.  XIV.,  p.  109 :  "  Soinc  recent  Incidents  on  International 
Law,'*  and  all  the  standard  text-books  under  the  head  of 
Pacific  Blockade). 

The  armed  intervention  of  France  in  Mexico,  in  1861,  is 
perhaps  a  closer  precedent.  France,  Spain,  and  Great 
Britain  had  on  the  question  of  the  non-payment  of  Mexican 
Bonds  notified  to  Mexico  that  "  it  was  necessary  to  resort 
"  to  positive  measures  to  demand  a  more  efficacious  pro- 
"  tection  of  the  persons  and  goods  of  the  subjects,  as  well 
"  as  for  the  fulfilment  of  the  obligations  contracted  by 
"  Mexico  to  such  subjects." 

Great  Britain  and  Spain  did  not  however  see  fit  to 
actively  assist  France  in  her  armed  interposition,  and  the 
French  Government  actuated,  as  it  undoubtedly  was,  by 
other  motives  than  those  indicated  in  the  declaration, 
somewhat  justified  a  deprecatory  resolution  passed  by  the 
U.S.  House  of  Representatives  on  the  subject  (see  Calvo : 
Droit  Int.,  3rd  edition.  Vol.  III.,  50;  and  Wharton's 
Digest,  §  318 ;  also  compare  the  case  cited  by  Wharton, 
at  §  321). 

The  most  remarkable  precedent,  however,  is  one  which 
occurred  in  1854,  curiously  enough  also  in  connection  with 
Nicaragua.  The  people  of  San  Juan  or  Greytown,  in  the 
Mosquito  territory  of  Nicaragua,  had  refusen  to  apologise 
and  give  satisfaction  to  the  United  States  for  "gross 
**  indignities  to  a  United  States  diplomatic  representative," 
and  damage  done  to  the  property  of  United  States  citizens. 
Thereupon  the  commander  of  the  United  States  man-of-war 
Cyane,  acting  under  Government  orders,  gave  notice  that 

17— a 
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unless  the    necessary  reparations   were    made    within    a 
specified  time,  he  would  bombard  the  town. 

Eventually  this  was  actually  done,  and  resulted  in  an 
**  almost  total  destruction  of  the  buildings,  though  no  lives 
were  lost."  The  whole  affair  was  justified  by  the  Secretary 
of  State,  Mr.  Marcy,  as  "  sustainable  by  International 
Law"  (see  Wharton's  Digest,  §  224A,  especially  p.  596). 
The  coincidence  between  this  and  the  present  case,  amply 
accounts  for  the  policy  of  laissez-faire  adopted  towards  our 
Government  by  the  United  States  in  the  Corinto  affair. 
It  should  be  observed  that  the  British  Government  has 
never  pretended  to  claim  any  territorial  rights  in  the 
Mosquito  Territory,  which  is  **  part  of  the  political 
administration  and  organisation  "  of  Nicaragua  (see  U.S. 
Correspondence,  Times,  4th  January,  1895). 

»« • 

Arbitration. 
Mr.  Cremer's  memorial  in  favour  of  general  arbitration 
in  disputes  between  the  United  States  and  Great  Britain, 
signed  by  354  members  of  Parliament,  has  been  presented 
to  the  President  and  Congress  of  the  United  States,  and 
has  been  ordered  to  be  printed  in  the  Congressional  Record 
(see  Times,  7th  March,  1895). 

* » * 

Private  International  Law. 
Domicile. 
An  interesting  instance  of  the  value  of  testamentary 
dispositions  as  evidence  of  the  Intention  necessary  to  effect 
a  change  of  Domicile,  was  afforded  by  the  recent  case  of 
In  re  Garden,  deceased,  which  appears  to  be  reported  only 
in  the  Times  L.R.,  Vol.  XL,  p.  167.  The  deceased  testatrix 
left  England  in  1874,  ^^^  travelled  on  the  Continent  with  her 
sister,  till  the  latter's  death  in  Paris  in  1883.  The  testatrix 
subsequently  made  her  will   and  two  codicils  in  English 
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form,  as  prepared  in  England  by  an  English  solicitor.  In 
her  second  codicil,  which  was  made  at  Florence,  she 
described  herself  as  a  "  British  subject  at  present 
residing  at  Florence.*'  Chitty,  J.,  held  that  her  domicile 
remained  English  at  the  time  of  her  death  in  Florence  in  1893, 
and  appears  to  have  made  some  very  instructive  remarks 
on  the  great  weight  which  should  be  attached  in  such  cases 
to  the  solemn  testamentary  dispositions  of  a  testator.  He 
laid  stress  upon  the  contents  of  the  will  and  codicils  as 
indicating  an  intention  on  the  part  of  the  deceased  to  retain 
her  English  domicile  and  to  have  the  succession  to  her 
property  regulated  by  English  Law. 

Compare  on  this  point  the  well  known  case  of  Doncet  v. 
Geoghan,  9  Ch.  D.  441 ;  and  see  also  Wilson  v.  Wilson, 
L.R.  2  P.  and  M.  436. 

Foreign  Immovables. 
The  curious  case  of  In  Arc  Piercey,  Whitwham  v.  Pierc^y 
1895,  I  Cb.  83,  was  briefly  alluded  to  in  our  last  issue,  but 
merits  a  more  detailed  examination.  The  material  facts 
were  these.  The  testator  gave  all  his  real  and  personal 
estate  to  trustees  upon  trust  for  sale  and  conversion,  and  to 
hold  the  proceeds  after  a  life  estate  to  his  widow  {inter  alia) 
for  his  children  for  their  respective  lives  with  remainder  to 
their  respective  issue.  A  large  part  of  the  real  property 
was  land  in  Sardinia.  The  trustees  sold  part  of  this.  By 
the  Italian  Code,  the  **  trust  substitutions'*  in  remainder 
were  illegal,  and  it  was  contended  that  the  will  was  so  far 
inoperative.  The  Court  held  :  {a)  that  the  direction  to  sell 
was  good,  even  by  Italian  Law ;  (6)  when  once  the  sale 
was  effected,  the  property  became  movable,  and  English 
Law  would  govern  the  validity  of  subsequent  trusts  of  the 
proceeds  of  sale  ;  and  (c)  that  until  sale  of  any  part  of  the 
land,  the  Italian  Law  would  apply,  and  the  claim  of  the 
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person  entitled  to  the  income  under  the  will  would  semble 
have  to  conform  to  the  requirements  of  Italian  Law. 
Hence  as  regards  the  gift  for  life  to  the  widow  she  would 
validly  take  as  "  usufructuary "  by  Italian  Law ;  but  as 
regards  the  validity  of  the  trust  remainders,  after  the  life 
interests  given  to  testator's  children,  this  would  possibly 
depend  upon  whether  the  sale  was  carried  out  before  the 
death  of  the  parents.  At  any  rate,  prima  facie  by  Italian 
Law,  so  long  as  the  property  remained  land,  the  remainders 
were  void  as  "trust  substitutions.*'  On  this  question, 
however,  some  of  the  tenants  for  life  under  the  will  elected 
to  stand  by  the  will  in  any  case ;  and  as  regards  the  only 
one  who  raised  any  question,  the  Court  held  that  there  was 
no  need  at  present  to  decide  as  to  any  conflict  between 
himself  and  his  children. 

The  facts  are  not  reported  as  fully  as  could  be  desired. 
It  does  not,  for  instance,  clearly  appear  whether  the 
Testator  was  a  British  subject  and  domiciled  in  England, 
though  this  was  presumably  the  case. 

The  case  is,  on  the  whole,  a  very  remarkable  one,  and  is  in 
some  respects  a  new  authority  without  previous  precedent. 

Other  Oases. 

The  case  of  N.  W.  Bank  v.  Poynter,  Son,  and  Macdonaldy 
referred  to  in  our  last  issue,  is  now  reported  in  L.R.  1895, 
Ap.  Cas.  56.  The  case  of  Canterbury  v.  Wyburn  and  Others 
is  reported  fully  in  L.R.  1895,  Ap.  Cas.  89. 

A  decision  of  some  interest  on  International  Copyright 
is  to  be  found  in  The  "  Morocco  Bound  "  Syndicate  v.  Harris, 
in  1895,  I  Ch.  534. 

J.   M.  GOVER. 
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VIII.— NOTES    ON    RECENT    CASES    (ENGLISH). 
The  Law  Oourts  and  Bival  Commercial  Produotions. 

A  N  action  would  lie  for  falsely  disparaging  another's 
^^^  goods  where  special  damage  resulted.  In  the  case 
of  Heavens  v.  Harlow,  5  Q.B.  633,  Lord  Denman  in  the 
Queen's  Bench  Division,  in  1844,  said  that  if  such  actions 
would  lie,  where  special  damage  was  not  alleged  and 
proved,  a  wide  door  would  be  open  to  litigation,  and  the 
Courts  would  be  constantly  occupied  in  trying  the  superior 
merits  of  rival  productions.  In  this  way  the  Court  would 
be  turned  into  a  machinery  for  advertisements  of  rival 
productions,  by  pronouncing  judicial  decisions  on  their 
merits.  These  remarks  arose  out  of  the  recent  case  of 
White  V.  Mellin  on  Appeal  to  the  House  of  Lords.  The 
Respondent  was  the  proprietor  and  manufacturer  of  a  food 
for  infants,  known  as  **  Mellin's  Infants'  Food,",  and  the 
Appellant,  a  chemist,  at  Portsmouth,  who  sold,  among 
other  things.  Respondent's  food.  The  Appellant  was 
likewise  the  proprietor,  though  not  the  manufacturer,  of  a 
food  known  as  "  Dr.  Vance's  Food  for  Infants  and  Invalids." 
In  order  to  promote  the  sale  of  this  food  the  Appellant 
affixed  to,  amongst  various  other  articles  in  his  shop,  a 
label  on  the  Respondent's  food,  stating  that  the  public 
were  recommended  to  try  Vance's  Food  **  as  being  far  more 
nutritious  and  healthful  than  any  other  preparation  yet 
offered."  The  Respondent  objected  to  this,  and  claimed 
an  injunction  to  restrain  the  Appellant  from  selling  his 
(Mellin's)  food  otherwise  than  under  the  original  labels  or 
wrappers,  and  damages  were  likewise  asked  for.  The 
Divisional  Court  dismissed  the  case,  Mr.  Justice  Romer 
being  of   opinion   that    the    advertisement   or    label  was 
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a  mere  puflf  by  the  Appellant  of  his  particular  goods 
and  did  not  give  any  legal  claim  to  the  Respondent 
for  an  injunction  or  damages.  This  decision  was  come 
to  on  Respondent's  evidence,  and  the  case  was  there- 
upon taken  to  the  Court  of  Appeal,  when  a  new 
trial  was  ordered  in  order  that  the  Appellant's  evidence 
should  be  heard.  The  Appellant  (White)  took  the  case  to 
the  House  of  Lords,  and  there  the  Lord  Chancellor  pointed 
out  that  the  question  was,  had  the  Appellant  disparaged  the 
Respondent's  goods,  and  had  such  disparagement  caused 
and  resulted  in  damages  ?  The  statement  that  the  food 
was  more  nutritious  and  healthful  than  any  other  article 
offered  to  the  public  was  a  general  statement  applying  not 
only  to  the  Respondent's  food,  but  to  all  other  goods. 
There  was  no  evidence  as  to  whether  the  alleged  dis- 
paraging statement  of  the  Appellant  had  injured  or  was 
calculated  to  injure  the  Respondent.  It  was  impossible  to 
say  whether  damage  was  a  necessary  consequence  of  the 
label.  He  (the  Lord  Chancellor)  doubted  it  very  much. 
The  judgment  of  Mr.  Justice  Romer  was  accordingly 
restored  and  that  of  the  Court  of  Appeal  reversed.  The 
decision  in  Heavens  v.  Harlow  {supra)  and  many  other  cases 
dealing  with  these  questions  of  disparagement  and  state- 
ments concerning  tradesmen  and  professional  men,  are 
given  in  Addison  on  Torts,  where  it  is  stated  that  if  one 
tradesman  will  pretend  to  be  a  greater  artist  than  others, 
it  is  lawful  for  them  to  support  their  own  credit  in  the  same 
way,  and  consequently  it  is  not  actionable  for  one  tradesman 
to  depreciate  the  wares  and  merchandise  of  another  in 
comparison  with  his  own.  So  long  as  it  is  a  mere  puff  by 
one  of  two  rival  tradesmen,  recommending  his  own  articles 
in  preference  to  those  of  another,  it  is  defensible  on  account 
of  the  interest  the  defendant  has  in  the  matter ;  but  to  say 
generally  of  a  tradesman  that  he  is  in  the  habit  of  selling 
goods  which  he  knows  to  be  bad  is  actionable. 
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Income  Tax  and  Debentures  Issue  Expenses. 
One  of  the  trust  companies  once  unsuccessfully  contended 
that  the  expense  of  issuing  debentures,  whereby  they  raised 
money  for  the  purpose  of  carrying  on  their  business  of 
financing  other  concerns,  ought  to  be  allowed  in  deduction 
from  the  amount  of  their  assessment,  under  Schedule  D,  as 
being  an  expense  legitimately  connected  with,  and  arising 
out  of,  their  trade  as  financiers.  The  case  was  that  of  The 
Texas  Land  and  Mortgage  Company ^  Limited  (Appellants)  v. 
Hotham,  Surveyor  of  Taxes  (Respondent),  x.  T.L.R.  337. 
The  question  was  as  to  deduction  of  expenses  in  estimating 
income.  A  Company  had  been  formed  for  the  purpose  of 
investments  in  Texas,  and  their  business  consisted  in 
lending  out  money  on  the  security  of  land  in  Texas  or 
elsewhere,  and  they  raised  money  partly  by  the  issue  of 
debentures,  in  issuing  which  they  incurred  expenses  to 
brokers  and  in  other  ways.  The  Company  claimed  to 
deduct  these  expenses  as  part  of  the  expense  of  carrying 
on  their  business,  as  before  they  could  lend  money  they  had 
to  raise  it.  This  claim  to  deduction  was  rejected  by  the 
Commissioners,  as  they  deemed  the  expenses  to  be  rather 
expenses  of  raising  capital.  The  Court  held  that  the 
Company  raised  money  by  shares  to  lend  it,  and  to  increase 
their  capital  raised  further  money  by  debentures.  The 
expenses  of  thus  increasing  their  capital  could  not,  there- 
fore, be  deducted.  Such  expenses  were  simply  the  expense 
of  borrowing  money  for  the  purposes  of  the  Company.  If 
their  claim  was  allowed,  they  might  as  well  claim  to  deduct 
the  expense  of  floating  the  Company  or  of  **  underwriting  " 
shares.  A  Scotch  case  seems  also  to  bear  on  the  same 
topic,  Arizona  Copper  Co.  v.  Smiles,  29  Sco.  L.  Rep.,  134. 
There  it  was  held  that  where  a  Company  borrows  money  to 
be  employed  in  its  business,  and  covenants  to  pay  interest 
and  to  repay  the  capital  with  a  bonus,  the  bonus  cannot  be 
allowed  as  a  deduction. 
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Liabilities  of  Direotora  and  Auditors. 
Proceedings  were  recently  taken  against  the  estate  of  the 
late  Mr.  Coleridge  Kennard  for  the  return  of  money 
received  by  him  as  director  and  shareholder  in  one  of  the 
Bottomley  companies.  The  Company  was  in  liquidation, 
and  the  liquidator  contended  that  dividends  had  been  paid 
out  of  capital,  and  that  remuneration  had  been  paid  to  the 
directors  when  none  was  properly  due.  The  estate  of  the 
deceased  Kennard  was  ordered  by  the  Court  to  be  charged 
with  the  re-payment  of  such  sums  of  money  as  had  been 
received  by  the  deceased,  but  the  estate  was  exonerated 
from  liability  to  make  good  monies  improperly  distributed 
and  not  having  reached  the  hands  of  the  deceased.  It  was 
assumed  in  this  case  that  Kennard  had  not  been  one  of  the 
directors  actually  present  when  the  improper  dividend  was 
determined  on,  nor  a  party  to  it.  Therefore,  a  director 
who  allows  funds  to  be  distributed  which  should  have  been 
retained  would  appear  to  have  been  guilty  of  breach  of 
trust.  A  director  must  act  fairly  and  honestly  and  will 
then  be  safe.  Though  directors  are  liable  for  misuse  of 
powers  they  are  not  for  losses  caused  by  mistake,  nor  for 
bond  fide  belief  on  distribution  of  dividends  that  profits 
permit  it.  Unless  there  has  been  connivance  a  director 
would  not  be  responsible  for  acts  of  co-directors  whereof 
he  has  no  knowledge.  In  the  case  of  Re  the  London  and 
General  Bank  the  auditors  and  directors  were  held  liable  for 
dividends  said  to  have  been  wrongly  distributed.  When  an 
auditor's  certificate  enables  dividends  to  be  wrongfully 
distributed  he  is  guilty  of  negligence,  and  the  damages  he 
pays  will  be  those  resulting  from  his  breach  of  duty.  In 
order  to  avoid  damages  an  auditor  must  fulfil  the  high 
standard  which  ordinary  skilled  auditors  reach.  Those 
who  are  interested  in  these  points  will  find  further  cases  in 
Carriage  Co-operative  Association  (27  Ch.  D.  322) ;  Oxford 
Building  Society  Case  {35  Ch.  D.  502);  and  Leeds  Estate  Build- 
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ing  and  Investment  v.  Shepheard  (30  Cli.  D.  787).  This  case 
of  The  London  and  General  Bank,  Limited^  was  taken  to  the 
Court  of  Appeal  on  April  30th,  and  there  it  was  held  that 
an  auditor  of  a  bank  registered  under  the  Companies  Acts 
as  a  limited  company  is  an  officer  of  the  Company  within 
the  meaning  of  the  Companies  (Winding  Up)  Act,  1890, 
and  he  is,  therefore,  subject  to  the  jurisdiction  of  the  Court. 
The  accountants,  however,  dispute  this  decision,  and 
contend  that  the  provisions  of  sects.  8  and  10  of  the 
1890  Act  do  not  extend  to  auditors,  for  they  profess  to  be 
fully  covered  by  the  existing  common  law. 

*  *  * 
The  Factory  Acts  and  Dangerous  Machinery. 
In  mercantile  circles  much  interest  has  been  aroused  by 
the  decision  in  the  case  of  Redgrave  v.  Lloyd  and  Sons, 
Limited.    The  dispute  was  chiefly  as  to  whether  industrial 
machinery  came  within  the  Factory  and  Workshop  Act, 
1878,  as  well  as  the  Act  of  1891.    The  dangerous  parts  of 
machinery  are  enumerated  in  sect.  5  of  the  Act  of  1878, 
which  is  amended  by  sect.  6  of  the  Act  of  1891,  and  state 
what  is  required  to  be  fenced ;   sect.  96  of  the  1878  Act 
and  sect.  37  of  the  1891  Act  have  also  some  bearing  on 
the  subject.     The  Divisional  Court  has  now  decided  in  the 
foregoing   case    that    operative    or    industrial  machinery 
requires  to  be  fenced  as  well  as  that  which  transmits  the 
motion  from  the  prime  force.     The  power  of  determining 
what    constitutes    dangerous    machinery    which   formerly 
might  be  settled  by  arbitration  is  now  transferred  to  the 
magistrate,  from  whose  decision  there  is  now  an  appeal  on 
questions  of  fact  to  quarter  sessions,  and  on  questions  of 
law  to  the  Queen's   Bench  Division.     The  effect  of  the 
statutory  sections  as  amended    is   general   and  not    con- 
fined   to  a  particular   class   of   machinery.      When    this 
case     was    heard    in    the    Divisional    Court    an    appeal 
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was  refused  as  being  a  case  for  a  penalty  it  was 
a  criminal  matter,  but,  of  course  under  the  Judicature 
Act,  1894  (57  and  58  Vict.,  c.  16,  sect,  i),  the  Court 
of  Appeal  can  give  leave  to  appeal  if  it  thinks  fit  to.  The 
present  Home  Secretary  has  just  now  a  bill  dealing  with 
factories  and  workshops  before  a  House  of  Commons 
Committee,  and  in  connection  with  this  question  of 
dangerous  machinery  he  proposes  to  leave  it  to  inspectors 
to  declare  what  is  dangerous  machinery,  but  an  inspector 
must  give  notice  to  an  employer  before  declaring  machinery 
dangerous.  It  is  professed  to  give  employers  a  right  to 
appeal  to  arbitration  against  any  notification  by  an  inspector 
that  parts  of  his  machinery  are  dangerous,  but  this  right  of 
appeal  to  arbitration  ought  to  be  expressly  stated  in  the 
Bill  and  not  left  subject  to  the  provisions  of  the  existing 
Acts.  The  female  factory  inspectors'  advocate  (Miss 
Abrahams),  who  practises  in  the  London  Police  Courts,  has 
all  her  prosecutions  and  results  reported  in  a  female 
quarterly  periodical. 

m 
Penalties  under  the  Margarine  Act. 

The  penalties  recoverable  under  the  Margarine  Act  of  1887 
must  go  to  the  inspector  of  the  local  vestry  who  prosecutes 
and  not  to  the  receiver  of  the  Metropolitan  Police  district. 
That  was  the  decision  in  the  Queen  v.  Titterton  in  the 
Queen's  Bench  Division  recently.  The  Court  considered 
that  this  was  the  proper  decision  to  make,  under  the  first 
part  of  sect.  26  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
incorporated  by  sect.  12  of  the  Margarine  Act,  1887,  and 
therefore  the  penalty  was  payable  to  the  inspector  notwith- 
standing sect.  47  of  the  Metropolitan  Police  Court  Act, 
1839.  This  decision  will  apply  to  cases  other  than  those  in 
the  Metropolitan  Courts,  and  have  a  far  reaching  result. 

T.  F.  Uttlev. 
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r  1 1HE  fruits  of  the  Judicature  Act  are  now  becoming  ripe. 
-*-  The  total  of  causes  for  hearing  during  these  sittings 
in  the  Queen's  Bench  Division  being  only  363,  and  in  the 
Chancery  Division  404.  No  wonder  that  the  Bar  is 
grumbling.     The  Judicature  Act  has  ruined  the  Profession. 


The  fact  is,  as  pointed  out  by  Mr.  Justice  Manisty  some 
years  ago,  merchants  and  traders  will  not  go  for  justice  to 
the  Queen's  Courts,  on  account  of  the  terrible  expense  and 
procrastination  caused,  firstly,  by  multifarious  interlocutory 
proceedings  permitted  before  a  case  is  ripe  for  trial,  and 
secondly,  by  the  power  of  the  Judge,  at  his  own  sweet 
pleasure,  to  disregard  the  verdict  of  the  jury,  and  to  enter 
judgment  for  the  other  party. 


Merchants  and  traders  g<3  to  arbitrators  instead  of  to 
Courts.  Some  wise  heads  restored  the  Guildhall  Sittings 
in  the  City,  hoping  thereby  to  avert  the  loss.  But  **  once 
caught,  twice  shy,"  merchants  preferred  to  continue  to 
trust  to  arbitration,  and  despised  the  forensic  tinsel.  So 
the  poor  Judge  sat  in  solitary  grandeur  in  the  Guildhall 
with  no  cases  to  try. 


Next  move  was  to  institute  a  "  Commercial  Court,"  within 
the  Courts  in  the  Strand.  But  curiously  there  is  no  official 
definition  of  what  is  a  "  Commercial  Case."  So  the  Judge 
may  cause  vast  expense  by  declining  to  consider  "  Com- 
mercial "  what  a  reasonable  merchant  justly  deems  to  be  so. 
Result,  very  few  litigants  before  such  an  uncertain  tribunal. 


Mr.  Justice  Mathew  diligently  tried  to  advertise  the 
beauties  of  the  '*  Commercial  Court "  a  few  days  ago  by 
describing  how  in  one  '*  Commercial  Case  "  the  writ  was  issued 
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on  the  i8th  April,  and  the  case  tried  on  the  7th  May.     Doubt- 
less I  but  one  swallow,  my  Lord,  does  not  make  a  Summer. 


It  should  not  be  forgotten,  however,  that  Mr.  Justice 
Mathew  is  a  man  of  no  common  attainments.  He  is  a 
first  rate  commercial  lawyer,  and  (barring  Royal  Com- 
missions) if  the  fortunes  of  the  Bar  are  to  be  mended,  and 
the  confidence  of  merchants  in  our  Courts  to  be  restored, 
it  will  be  due  to  the  master  mind  of  Mr.  Justice  Mathew. 
Nil  desperandum  Teucro  duce,  et  auspice  Teucro. 


Continental  Governments  now  send  their  lunatics  to 
England.  The  cost  falling  on  the  maritime  county  on 
which  the  poor  sufferer  is  landed.  Of  course  it  is  mani- 
festly  unfair  that  England  should  have  to  bear  the  burden  of 
alien  paupers  and  lunatics.  The  annual  cost  of  lunatics  is 
enormous.  Foreign  countries  must  think  that  we  are  a 
nation  of  lunatics  to  submit  tamely  to  their  impositions. 


Our  American  cousins  refuse  to  admit  all  aliens  who  are 
likely  in  any  way  to  become  a  public  nuisance.  The 
American  Immigration  Act  of  1892  prevents  the  landing  of 
"  all  idiots  and  insane  persons,"  and  compels  the  Steamship 
Companies  to  return  them  to  the  ports  whence  they  first 
received  them.    What  are  we  about  ? 


The  marriage  of  Mr.  Brinckman,  a  divorced  man,  with 
Miss  Linton,  has  caused  the  further  ventilation  of  the  old 
question  whether  a  Chancellor  of  a  Diocese  has  power  to 
grant  marriage  licences  and  other  Canonical  dispensations 
against  the  will  of  his  Bishop.  Here  the  Bishop  of  London 
ordered  the  Chancellor  not  to  issue  licences  for  the 
re-marriages  of  persons  whose  former  marriages  had  been 
dissolved  by  the  English  Law.  To  discuss  the  subject  is 
merely  flogging  a  dead  horse.    It  has  again  and  again  been 
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decided  that  in  all  such  matters  the  Chancellor  is  a  free 
lance.     The  poor  Bishops  must  grin  and  bear  it. 


The  question  of  re-marriage  of  divorced  parties  has 
found  a  place  in  the  discussions  of  Convocation,  and  may 
produce  a  split  in  the  Established  Church.  The  present 
law  is  a  blunder.  The  '*  Act  to  amend  the  law  relating  to 
Divorce  and  Matrimonial  Causes  in  England"  (20  &  21  Vict., 
c.  85)  went  too  far.  It  should  have  modified  its  sect.  58  and 
allowed  re-marriage  in  a  Church  or  Chapel  to  the  innocent 
party  only. 


The  enquiry  of  the  Board  of  Trade  into  the  complaint 
of  the  inhabitants  of  the  South  of  London  as  to  the  alleged 
lack  of  water  during  the  month  of  March  has  just  been 
completed.  The  enquiry  was  held  under  15  &  16  Vict.,  c.  84, 
which  enacts  that  **  If  at  any  time  complaint  as  to  the 
quantity  or  quality  of  the  water  supplied  by  any  Company 
for  domestic  use  be  made  to  the  Board  of  Trade  by  memorial 
in  writing,  signed  by  not  less  than  twenty  inhabitant  house- 
holders paying  rents  for  and  supplied  with  water  by  the 
Company,  it  shall  be  lawful  for  the  Board  of  Trade,  at  any 
time  within  one  month  after  the  receipt  of  such  complaint, 
to  appoint  a  competent  person  to  enquire  into  and  con- 
cerning the  ground  of  such  complaint,  and  to  report  to 
the  Board  of  Trade  thereon." 


Considering  the  manner  in  which  the  Public  Acts  and  the 
Private  Acts  relating  to  the  various  Water  Companies 
supplying  the  Metropolis  are  drawn,  it  is  by  the  merest 
chance  of  good  fortune  that  the  Board  of  Trade  were  able 
to  discover  clause  9  in  the  above-mentioned  Public  Act 
enabling  them  to  enquire  into  the  grievances  of  the  long- 
suffering  ratepayers.  It  is  unfortunate,  however,  that  there 
should  be  no  power  vested   in  the  person  holding  such 
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enquiry  to  administer  an  oath  to  the  witnesses  who  come 
before  him.  Allegations,  moreover,  seem  to  have  been 
made  that  officials  of  one  of  the  Water  Companies  visited 
the  district  whence  the  memorial  emanated  and  frightened 
the  various  signatories  from  appearing  as  witnesses. 


If  such  be  true,  it  places  the  Water  Company  in  question 
in  a  still  more  equivocal  position.  There  can  be  no  doubt 
that  during  the  past  winter  the  supply  of  water  was 
lamentably  short,  and  the  Companies  do  not  appear  to  have 
bestirred  themselves  to  remedy  the  existing  evil,  save  by 
putting  up  a  few  standpipes  in  some  of  the  streets.  They 
did  not,  however,  forget  to  apply  for  payment  of  their 
water  rate  when  it  was  due,  and  most  persons  paid  the 
demand.  Here  is  an  extraordinary  state  of  things  which 
could  happen  nowhere  but  in  England.  Contract  is  made 
between  A.  and  B.  that  A.  shall  supply  B.  with  water  in 
consideration  of  B.  paying  A.  so  much  money.  No  water 
is  supplied,  yet  A.  still  claims  the  money  from  B.,  and  poor, 
long-suffering,  law-ridden  B.  pays  the  money.  Is  not  this 
an  inducement  to  A.  never  to  supply  water  ? 


If  our  legislators  would  leave  the  Welsh  Church  to 
slumber  in  peace,  and  bestir  themselves  to  remedy  some 
actual  grievances  we  should  all  be  the  better  for  it,  and  the 
long-suffering  ratepayer  would  no  longer  be  defrauded  by  a 
troupe  of  speculators  called  a  Water  Company. 


The  recent  case  of  Rooke  v.  Dawson  [1895]  i  Ch.  480, 
is  interesting  to  those  who  conduct,  and  those  who 
pass  (or  fail  to  pass)  examinations.  It  seems  to  Shew 
that,  in  the  absence  of  any  express  stipulation  to 
that  effect,  there  is  no  contract  to  give  a  scholarship 
to  the  candidate  who  obtains  the  highest  marks  in 
the  scholarship  examination.  The  case  carries  Reg.  v. 
Hertford  College,  3  Q.B.D.  693  (1878),  a  little  further.     The 
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drift  of  that  case  was  that  examiners  might  reject  a  can- 
didate  for  examination,  if  he  was  not  qualified  for  election  ; 
Rooke  V.  Dawson  would  go  to  shew  that  in  such  a  case,  even 
if  he  were  examined  and  gained  the  highest  marks,  the 
electors  need  not  elect  him.  The  question  is  germane  to 
one  which  appears  to  have  arisen  in  America,  but  not  in 
England.  The  Supreme  Court  of  New  York  held  that  a 
college  had  no  right  arbitrarily  to  refuse  to  examine  a 
student  for  a  degree,  as  there  was  an  implied  contract  to 
grant  the  degree  on  the  conditions  being  fulfilled.  The 
Court  would  not  review  a  definite  reason  alleged,  but  in 
the  particular  case  it  was  an  arbitrary  refusal  (Law  Journal, 
27th  June,  1891,  p.  439).  The  nearest  case  in  England  is 
a  very  old  one  in  1312,  in  which  a  mandamus  issued  to  the 
University  of  Cambridge  to  allow  Roger  Baketon  to  take 
his  degree  (Sir  T.  Raym.,  109). 


THE  FINANCES  OF  COSTA  RICA. 

To  the  Editor  of  "  The  Law  Magazine." 

Sir, — The  Republic  of  Costa  Rica  has  not  yet  paid  its 
interest  on  the  **  A  "  or  "  B  "  bonds,  due  last  January,  nor 
have  we  yet  any  advices  that  the  dividends  due  in  July 
next  are  forthcoming.  May  I  ask  are  those  Governments 
of  Europe,  or  of  America,  who  honestly  meet  their  own 
just  obligations,  going  to  allow  any  repudiation  on  the 
part  of  a  third-rate  Power  ? 

It  has  frequently  been  laid  down  that  a  State  is  bound  to 
support  the  claims  of  her  subjects  who  are  unsatisfied 
creditors,  or  bond-holders,  of  other  States.  Yet  it  is  a  fact 
that  Governments,  as  a  rule,  object  to  assist  their  subjects  in 
obtaining  redress  from  foreign  States  in  the  matter  of  loans ; 
although  they  frequently  support  the  complaints  of  subjects 
who  have  suffered  from  foreign  Governments  in  other  ways. 
In  principle  there  is  no  difference  between  the  two  classes  of 
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wrongs,  and,  as  Sir  Robert  Phillimore  expresses  it,  in  his 
book  on  International  Law,  "  The  right  of  interference  on 
the  part  of  a  State,  for  the  purpose  of  enforcing  the  perform- 
ance of  justice  to  its  citizens  from  a  foreign  State,  stands 
upon  an  unquestionable  foundation  when  the  foreign  State 
has  become  itself  the  debtor  of  these  citizens."  The  only 
question  for  the  consideration  of  a  Government  is  whether 
it  will  enforce  this  right  or  not.  The  late  Lord  Palmerston 
distinctly  laid  it  down  in  1848  in  a  circular  letter  to  British 
representatives  abroad,  that  "  There  can  be  no  doubt  what- 
ever of  the  perfect  right  which  the  Government  of  every 
country  possess  to  take  up  as  a  matter  of  diplomatic 
negotiation  any  well-founded  complaints  which  any  of  its 
subjects  may  prefer  against  the  Government  of  another 
country,  or  any  wrong  which,  from  such  foreign  Govern- 
ment, those  subjects  may  have  sustained  ....  the 
British  Government  has  considered  that  the  losses  of 
imprudent  men,  who  have  placed  mistaken  confidence  in 
the  good  faith  of  foreign  Governments,  would  prove  a 
salutary  warning  to  others,  and  would  prevent  any  other 
foreign  loans  from  being  raised  in  Great  Britain,  except  by 
Governments  of  known  good  faith  and  of  ascertained 
solvency.  But  nevertheless,  it  might  happen  that  the 
loss  occasioned  to  British  subjects  by  the  non-payment 
of  interest  upon  loans,  made  by  them  to  foreign  Govern- 
ments, might  become  so  great  that  it  would  be  too 
high  a  price  for  the  nation  to  pay  for  such  a  warning 
as  to  the  future,  and  in  such  a  state  of  things  it  might  become 
the  duty  of  the  British  Government  to  make  these  matters  the 
subject  of  diplomatic  negotiation."  The  right,  therefore,  of 
a  Government  to  protect  its  subjects  In  all  cases  of  dis- 
honesty or  insolvency  of  foreign  Governments  is  well 
recognised  by  Great  Britain  ;  but  it  is  to  be  regretted  that 
her  internal  policy  has  prevented  her  from  exercising  it 
often.     Certainly  there  never  was  a  time  in  the  history  of 
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this  country  when  more  default  has  been  found  among  its 
foreign  debtors.  The  mere  allegation  on  the  part  of  a 
foreign  State  that  she  is  unable  to  meet  her  liabilities  should 
not  be  too  freely  accepted  by  her  creditors,  especially 
when  there  are  vast  natural  resources,  as  in  the  case  of 
Costa  Rica,  which  might  be  conceded  to  European  trustees 
on  behalf  of  such  creditors,  or  otherwise  dealt  with. 

I  am,  Sir,  your  obedient  servant, 

A  Barrister. 
Lincoln's  Inn,  May  ist,  1895. 
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Contempt  ofCoutt,  Committed  and  Attachment,  with  the  Practice  and 
Forms.  By  James  Francis  Oswald,  Q.C,  a  Bencher  of  Gray's 
Inn,  a  Member  of  the  Middle  Temple  and  the  Northern  Circuit. 
Second  edition.     London  :  Clowes  &  Sons,  Limited.     1895. 

We  are  not  surprised  that  Mr.  Oswald's  treatise  on  the  Law 
of  Contempt  has  reached  a  second  edition,  for  it  is  not  only  the 
first  book  published  dealing  separately  with  the  subject,  but  it 
is  at  once  exhaustive  in  its  treatment  and  agreeable  in  its  style. 
It  is  a  commonplace  that  what  is  easy  reading  is  often  very 
difficult  writing,  and  under  the  author's  lucidity  and  charm 
there  lies  a  vast  amount  of  labour  and  research.  The  power  of 
the  Courts  to  vindicate  their  own  authority,  the  author  observes, 
is  coeval  with  their  first  Foundation  and  Institution,  and  conse- 
quently these  pages  traverse  the  whole  long  period  of  our  legal 
history.  They  possess,  therefore,  an  interest  for  the  antiquary 
and  historian,  as  well  as  for  the  practitioner.  The  severest 
student  will  think  it  no  demerit  that  the  serious  matter  in  the 
book  is  enlivened  with  many  a  good  story,  and  spiced  with  the 
author's  wonted  humour.  For  the  authenticity  of  some  of  the 
old  favourites  high  authority  is  cited,  as  that  of  the  late  Lord 
Selbome  in  iVatt  v.  Ligertwood  (L.R.  2  H.L.  Sc.  361),  for  the 
story  of  Prince  Henry  and  Chief  Justice  Gascoigne,  and  of  a 
reference  verified  in  the  British  Museum  of  the  case  cited  by 
Lord  Justice  Lindley  in  his  book  on  Partnership  of  the  partner- 
ship action  instituted  by  one  highwayman  against  another  in 
the  Exchequer.  The  savage  character  of  our  early  jurispru- 
dence is  strikingly  illustrated  by  the  reprint  of  the  33rd 
Henry  VIII.,  c.  12  (1541),  for  the  execution  of  judgment  to 
"  have  the  right  hand  stricken  off  "  for  the  oflfence  of  striking  in 
the  king's  palace  ;  and  several  instances  are  given  in  which  this 
cruel  punishment  was  actually  suffered.  As  a  picture  of 
manners  varying  from  age  to  age,  of  the  discipline  of  the  Courts, 
the  relation  of  Bench  to  Bar,  the  growing  independence  of  the 
Bar,  and  of  the  attitude  of  the  Bench  towards  public  criticism, 
the  book  is  full  of  interest. 

In  its  own  practical  aspect  the  book  will  be  found  to  supply 
all  that  can  be  required.    Every  mcdern  authority  appears  to 
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have  been  cited,  both  from  the  professional  reports  and  from 
those  which  appear  in  the  Times  and  other  newspapers.  Among 
the  latest  of  these  is  the  singular  case  on  Ambassadorial 
privilege  of  Musurus  Bey  v.  Gadban  (1894,  ^  Q.B.  352).  The 
subject  is  clearly  arranged  under  chapters  on  Contempts 
Direct;  Contempts  Indirect  or  Consequential;  Special  Contempts 
and  Imprisonment  for  Offences  within  the  exceptions  to  the 
Debtors'  Act,  1869.  The  procedure  and  practice  are  also 
exhaustively  discussed,  and  the  interesting  question  of  privilege 
from  arrest  upon  Civil  Process  has  a  chapter  to  itself.  A 
memorandum,  with  two  forms,  by  Mr.  Registrar  Lavie  as  to 
Practice,  and  a  list  of  General  Forms,  add  to  the  completeness 
of  the  volume.  Mr.  Oswald's  well-known  opinion  that  an 
appeal  should  be  given  in  all  cases  of  Contempt  will  not, 
perhaps,  be  shared  by  all ;  but  there  will  be  general  agreement 
as  to  the  desirability  of  some  statutory  liinitation  to  the 
arbitrary  jurisdictiori  now  exercised.  Mr.  Oswald  expresses 
himself  strongly  on  this  point,  and  records  the  ineffectual 
attempts  which  have  been  made  in  this  direction,  beginning 
with  the  Bill  introduced  by  Lord  Chancellor  Selborne  in  1883. 
To  the  general  reader,  and  especially  to  the  journalist,  the  book 
will  be  as  interesting  as  to  counsel  or  solicitor. 


The  Law  and  Practice  of  Rating.  By  Edward  Jambs  Castlb, 
Esq.,  Q.C.  Third  edition.  London:  Stevens  and  Sons, 
Limited.     1895. 

The  Principles  of  Rating  Practically  Considered,  with  a  complete 
digest  of  all  the  important  cases.  By  Edward  Boylb,  of  the  Inner 
Temple,  Barrister-at-Law,  and  G.  HuMPHREYS-DAViBS,a  Fellow 
of  the  Surveyor's  Institution,  and  an  arbitrator  under  appoint- 
ment of  the  Board  of  Trade.  Second  edition.  Clowes  and 
Sons,  Limited.     1895. 

Both  these  books  are  new  editions  of  standard  authorities  on 
the  important  subjects  with  which  they  deal,  and  have  just  been 
published  in  anticipation  of  the  near  advent  of  the  sixth  quin- 
quennial Metropolitan  valuation  under  the  Metropolis  Valuation 
Act  of  1869.  Mr.  Castle  limits  himself  to  the  Law  and  Practice 
of  Rating,  whereas  Messrs.  Boyle  and  Humphreys- Da  vies  write 
on  a  wider  subject,i;viz.,  the  Principles  of  Rating.  The  respective 
authors  are  great   authorities   on  such   highly  technical   and 
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intricate  subjects  as  Rating  and  Assessment,  not  only  in  so  far 
as  those  matters  apply  to  the  Metropolis  itself,  but  also  with 
regard  to  their  bearing  on  the  vast  interests  of  Railway,  Canal, 
Gas,  Water  and  other  great  Companies.  Mr.  Castle  (who 
courteously  acknowledges  aid  from  Mr.  Robert  Frost,  Barrister- 
at-Law,  in  preparing  his  new  edition)  in  his  preface  states  that 
since  April,  1879,  several  undecided  points  on  the  Law  and 
Practice  of  Rating  have  been  settled,  more  particularly  by  the 
recent  decision  in  the  House  of  Lords,  when  the  Lord  Chancellor 
laid  down  rules  for  assessing  property  occupied  by  public  bodies 
for  public  purposes.  This  settlement  has  enabled  Mr.  Castle  to 
reduce  the  bulk  of  his  new  edition  by  virtually  omitting  the  old 
references  to  the  disputed  points ;  while  this  is  so,  he  has 
added  references  to  the  mode  of  rating  railways,  canals,  &c., 
and  has  minimised  necessary  repetition  by  a  system  of  cross 
references.  He  has  also  introduced  for  the  first  time  several 
useful  chapters  upon  Procedure.  The  plan  of  Mr.  Castle's 
well  digested  and  excellent  work  from  its  first  inception 
has  ever  been  to  set  out  the  ipsissima  verba  of  important 
judgments.  As  a  guide  to  Courts  of  Quarter  Sessions 
and  Assessment  Committees,  for  whose  aid  legal  reports 
are  not  always  accessible,  on  pages  607  to  616  will  be 
found  a  useful  appendix  of  recent  decisions  given  while  Mr. 
Castle's  third  edition  was  in  the  press — notably  the  judgment 
in  the  case  of  Hull  Docks  Co.  v.  Sculcoates  Union.  About  two- 
sixths  of  his  book  describe  the  General  Principles  of  Rating, 
three-sixths  of  the  book  relate  to  Rating  of  Different  Properties, 
and  the  remaining  sixth  contains  the  new  and  useful  chapter  on 
Procedure.  It  is  a  sure  and  safe  guide,  avoiding  all  specula- 
tion as  to  what  the  law  might  be. 

Messrs.  Boyle  and  Humphreys-Davies,  in  their  truly  monu- 
mental re-issue,  cover,  not  only  the  same  ground  as  Mr.  Castle's 
book,  but  go  beyond  it.  They  introduce  not  only  all  the 
important  cases  decided  during  the  five  years  that  have  passed 
since  their  first  edition  appeared,  but  they  also  add  reports  of 
a  few  cases  which,  though  obsolete  to  some  extent  as  law,  are 
still  of  value  in  drawing  attention  to  particular  points,  chiefly  of 
practice.  But  the  great  feature  of  Messrs.  Boyle  and 
Humphreys-Davies*  book  consists  in  its  masterly  treatment 
of  points  in  the  Law  of  Rating  that  are  still,  to  some  extent, 
open  questions,  in  that  they  have  not  been  definitely  decided 
by  judgments  delivered  in  the  Highest  Courts  of  the  country. 
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Authors  who  venture  into  this  si>eculative  and  somewhat 
debatable  land  do  so  at  great  risk ;  they  may  by  adopting 
such  a  bold  course  wreck  their  work  altogether.  On  the  other 
hand,  if  they  are  successful,  the  influence  of  their  book  becomes 
much  greater.  Messrs.  Boyle  and  Humphreys-Da  vies  had  the 
courage  of  their  opinions  even  when  publishing  their  first  edition 
some  five  years  ago,  and  the  success  they  then  met  with  has 
encouraged  them  to  adopt,  in  a  higher  degree,  the  same  bold 
methods  in  their  re-issue.  True,  it  may  be  said,  such 
expressions  and  comments  are  mere  opinion — mere  dicta,  and 
without  authority.  We  think  not.  For  instance,  take 
cognate  cases,  Lindley  on  Partnership  or  Fry  on  Specific 
Performance.  The  opinions  expressed  in  these  great  works 
are  not  only  quoted  in  Court,  but  the  Judges  themselves 
acknowledge  their  utility  in  guiding  the  Bench  towards  a 
just  decision.  Lord  Justice  Lindley  from  the  Bench  recently 
stated  that  as  everyone  was  allowed  to  quote  his  great  work 
as  an  authority,  he  saw  no  valid  reason  why  he,  its  author, 
should  alone  be  debarred  from  making  reference  to  it  ?  It  is 
within  the  means  of  verification  of  all  our  readers  that  Messrs. 
Boyle  and  Humphreys-Davies  in  their  first  edition,  by  an 
obiter  dictum  foieshadowed  with  almost  absolute  exactitude  the 
recent  decision  of  the  House  of  Lords  in  the  very  important  case 
above  mentioned.  Further,  we  are  told  that  soon  after  the  first 
edition  of  Messrs.  Boyle  and  Humphreys-Davies's  work  was 
published,  counsel  quoted  some  of  its  obiter  dicta  on  the  hearing 
of  an  important  case.  Counsel  on  the  opposite  side  objected 
that  such  dicta  were  not  authoritative,  but  the  learned  Judge, 
who,  perhaps,  is  the  most  experienced  of  the  whole  Judicial 
Bench  in  the  Law  and  Principles  of  Rating,  over-ruled  the 
objection,  and  held  that  the  Court  not  only  approved  of  the 
particular  expression  of  opinion,  but  recognized  it  as  embodying, 
in  lucid  language,  the  very  principles  by  which  the  Court  was 
guided  in  such  matters.  This  was,  indeed,  praise,  but  it  was 
amply  warranted,  and  we  may  do  well,  therefore,  to  listen  with 
attention  to  the  opinions  (though  they  be  so)  of  authors  who 
have  proved  themselves  so  competent. 

The  book  also  contains  interesting  and  useful  chapters  on  the 
question  of  **  How  Rent  Arises  ?  *'  This  is  more  an  economic 
than  a  legal  subject,  but  it  is  still  of  some  aid  to  those  who 
wish  to  make  themselves  acquainted  with  principles.  From 
page  1063  to  page  1076  an  appendix  is  given  of  some  highly 
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important  railway  and  other  cases  that  are  not  reported  else- 
where. One  of  these  cases  is  made  more  intelligible  by  a 
beautifully  drawn  plan.  Procedure  is  exhaustively  dealt  with 
under  two  aspects:  (i)  Procedure  outside  the  Metropolitan 
area ;  (2)  Procedure  in  the  Metropolis.  The  statutes  from 
43  Eliz.,  cap.  2,  to  57  and  58  Vic,  cap.  53,  are  given  in  exUnso 
and  fill  over  a  hundred  pages  of  closely  printed  matter,  and 
will  prove  very  convenient  for  purposes  of  reference.  The 
Digest  of  Cases — ^the  authors  acknowledge  their  indebtedness 
to  the  proprietors  of  Fisher's  Digest,  from  which  well- 
known  work,  by  consent,  many  of  the  cases  have  been 
compiled, — is  a  veritable  labour  of  Hercules,  and  fills  over  five 
hundred  pages  of  the  book.  Here  the  enquirer  can  find  set  out, 
in  a  beautiful  and  orderly  arrangement,  every  case  relating  to  the 
subject  in  which  he  may  be  interested.  In  our  opinion,  every 
counsel,  solicitor,  surveyor,  and  great  company  should  add  both 
the  above  books  to  their  libraries.  We  are  convinced  that  they 
will  never  regret  the  step. 

A  perusal  of  the  above  books  leads  us  to  consider  two 
important  questions  of  Rating :  First,  and  the  less  important, 
the  Railway  Companies  case,  in  which  it  is  contended  that 
assessment  of  Railways  and  similar  great  enterprises  should  be 
in  the  hands  of  some  central  authority  and  not  left  to  local 
assessors,  the  argument  being  that  it  is  unfair  and  unwise  to 
cut  up  a  railway  or  canal  parochially  for  the  purposes  of  rating. 
We  think,  however,  that  this  involves  a  great  principle,  and  that 
the  Legislature  cannot  be  too  jealous  against  altering  the  estab- 
lished custom  of  leaving  such  matters  to  local  men  with  local 
knowledge.  Secondly,  let  us  consider  the  all-important  question 
of  the  incidence  of  Rating  generally.  In  matters  of  Imperial  Taxa- 
tion a  man  who  has  at  once  a  small  income  and  is  a  teetotaller 
and  non-smoker  may  escape  from  contributing  anything  material 
to  the  Revenue.  Not  so,  as  regards  Rating.  Every  citizen 
who  has  to  keep  a  roof  over  his  head,  however  humble,  feels  its 
incidence,  and  we  think  that  a  Royal  Commission  might  well  be 
appointed  to  consider  the  justice  or  otherwise  of  existing 
exemptions  of  persons  and  property.  An  ideal  Rating  Law 
would  so  distribute  municipal  burdens  that  the  Crown, 
the  Great  Departments  of  the  State,  all  Government  and 
other  public,  or  quasi  public,  buildings  should  pay  a  just 
and  equitable  proportion  of  the  Rates  as  well  as  the  humblest 
citizen. 
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Mayne*s  Treaiise  on  Damages,  Fifth  edition.  By  John  D.  Maynb, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  and  Lumley 
Smith,  Esq.,  Q.C.,  Judge  of  the  Westminster  County  Court, 
late  Fellow  of  Trinity  Hall,  Cambridge.  Stevens  and  Haynes. 
1894. 

A  new  edition  of  a  really  good  Law  book  is  always  welcomed 
by  the  profession  when  it  is  well  done.  Mayne*s  Treatise  on 
Damages  is  a  work  that  has  acquired,  since  its  first  appearance 
in  1856,  a  solid  reputation  as  a  valuable  text-book  on  the  subject 
of  which  it  treats.  Few  practical  lawyers  can  dispense  with 
such  a  work.  Damages  are  the  root  and  branch  of  every  action 
of  tort,  as  well  as  of  most  other  forms  of  action,  whether  they  be 
on  contracts  of  sale,  contracts  relating  to  the  tenure  of  land,  the 
law  of  carriers,  wrongful  conversion,  &c.,  &c.  Under  the  old 
system  of  pleading  it  was  impossible  for  a  man  to  acquire 
proficiency  in  that  art  without  a  good  knowledge  of  the  law  of 
damages ;  and  even  at  the  present  day  the  subject  is  of  foremost 
importance  in  the  consideration  of  and  advising  on  cases  of  most 
kinds  that  come  before  counsel  for  his  opinion ;  because  in  the 
first  place  if  the  case  is  not  one  for  damages  in  some  shape 
or  other,  it  will,  of  course,  be  unwise  to  advise  your  client  to 
sue,  or  at  all  events  not  without  warning  him  of  the  risk  he 
incurs. 

The  fifth  edition  now  before  us  by  the  author,  Mr.  John 
D.  Mayne,  assisted  by  His  Honour  Judge  Lumley  Smith,  Q.C., 
bears  traces  of  the  care  and  industry  bestowed  upon  it  in  the 
course  of  revision,  and  in  adding  and  annotating  the  cases 
subsequently  to  the  previous  edition.  In  other  respects,  the 
form  and  arrangement  of  the  work  remain  as  before.  Indeed, 
it  would  be  difficult  to  suggest  an  improvement  upon  it.  It 
appears  that  just  ten  years  have  elapsed  since  the  previous 
edition,  and  during  that  decade  many  cases  of  considerable 
importance  have  been  decided ;  and,  as  far  as  we  have  been  able 
to  examine  the  present  work,  they  have  been  added  to  the  new 
edition  ;  there  is,  however,  one  case  which  we  do  not  find,  viz., 
the  case  of  Gatty  v.  Farquharson,  an  action  of  slander  and  libel, 
in  which  an  important  decision  was  given  by  the  Court  of 
Appeal  (Lord  Esher,  M.R.,  and  Bowen  and  Kay,  L.JJ.)  upon 
an  application  on  the  part  of  the  defendant  for  a  new  trial,  on 
the  ground  that  the  damages  were  excessive.  The  Court  came 
to  the  conclusion  that  the  damages  awarded  were  so  large  as  to 
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amount  to  what  the  Court  termed  **  punitive  damages/'  and 
were  ordered  to  be  reduced  by  one-half,  or  otherwise  a  new 
trial  to  be  granted.  The  case  does  not,  however,  appear  to  be 
reported  either  in  the  Law  Reports  or  the  Law  Journal  Reports^ 
but  it  appears  in  the  Times  Law  Reports^  Vol.  9,  at  p.  593.  The 
decision  has  since  been  referred  to  in  the  Courts  upon  more 
than  one  occasion,  and  should  therefore  have  been  noted  in  a 
new  edition  of  a  work  devoted  specially  to  the  subject  of 
Damages,  and  having  a  heading  in  its  Index,  '*  New  Trial  on 
ground  of  Excessive  Damages."  In  other  respects  the  new 
edition  appears  to  have  been  ably  done,  and  the  work  will 
retain  its  position  as  one  of  the  best  text-books  in  our  Law 
Library. 

Outlines  of  the  Law  of  Torts.  By  Richard  Ringwood,  Esq., 
M.A.,  of  the  Middle  Temple  and  N.E.  Circuit,  Barrister-at- 
Law.    Second  edition.     Stevens  &  Haynes.    London. 

This  work  is,  as  it  professes  to  be,  but  an  outline  of  the  Law 
of  Torts.  It  comprises  in  effect  the  substance  of  a  series  of 
Lectures  delivered  by  the  author  to  the  students  at  the  Law 
Institution,  in  a  course  of  lectures  on  the  Law  of  Torts. 
Amongst  the  new  matter  contained  in  this  edition  will  be  found 
a  chapter  on  Malicious  Injuries,  and  also  one  dealing  with 
Torts  in  respect  of  domestic  and  family  relations.  It  must 
not  be  taken  as  a  Treatise  on  the  principles  of  the  law  of  Torts, 
for  such  are  but  cursorily  treated  in  the  twelve  chapters  of 
which  the  work  is  composed.  The  statements  of  law  contained 
in  it  are  (so  far  as  they  go)  clearly  stated,  and  capable  of  being 
readily  understood  by  all  who  read  it.  But  in  a  book  on  the 
law  of  Torts  a  lawyer  who  seeks  for  guidance  on  any  particular 
branch  of  the  subject  usually  looks  for  the  principle  underlying 
the  statement  of  law  it  contains ;  and  a  student  should  do  like- 
wise. He  will,  however,  not  always  find  the  principles  laid 
down  in  the  pages  of  the  work  now  before  us.  But,  then,  it 
does  not  profess  to  be  anything  more  than  "  an  outline  of  the 
law.'*  It  gives  definitions  and  facts  to  substantiate  statements 
of  the  law,  and  in  some  instances  copious  verbatim  extracts  from 
the  judgments,  but  seldom  goes  to  the  root  of  the  matter,  by 
stating  the  principles  upon  which  the  law  is  founded.  And  this 
is  a  defect  in  a  law  book,  whether  it  be  intended  for  the  use  of 
students  or  practitioners.    As  an  instance  of  an  exception  to 


Digitized  by  VjOOQIC 


268  REVIEWS. 

this,  however,  is  the  author's  statement  of  the  law  as  to  liability 
for  fraadul^it  prospectus,  in  which  the  principle  is  first  very 
properly  stated  and  followed  by  reference  to  leading  cases  on 
the  subject,  and  thai  a  concise  statement  of  the  law  contained 
in  the  recent  Directors'  Liability  Act  and  its  effect  upon  the 
leading  cases  previously  referred  to.  If  this  style  had  been 
followed  throughout,  the  book  would  have  been  the  better  for  it. 
As  it  is,  however,  the  work  contains  a  clear  and  accurate 
outline  of  the  law  of  TcHts,  readily  intelligible  to  all  who  read 
it,  and  it  is  one  that  will  be  found  alike  useful  and  instructive 
to  the  law  student  as  to  the  layman  who  may  desire  to  obtain  a 
fair  knowledge  of  the  outlines  of  the  law  of  Torts. 


A  Manual  of  the  PrimcipUs  of  Equity,  A  concise  and  explanatory 
Treatise  intended  for  the  use  of  students  and  the  profession. 
By  John  Indbrmaur,  Solicitor.  Third  edition.  London:  Geo. 
Barber. 

There  are  some  authors  of  Law  Treatises  who  compile  their 
works  without  acknowledgment  from  other  authors;  not  so, 
however,  Mr.  Indermaur :  that  gentleman  candidly  acknow- 
ledges the  use  he  has  made  of  the  works  of  other  authors,  and 
his  candour  adds  to  the  merits  and  value  of  his  work,  for  he 
has  gone  to  the  highest  authorities  for  his  material  (or  rather  the 
text-books  of  highest  ^uthonty),  viz.,  the  ponderous  volumes  of 
White  and  Tudor's  leading  Cases  in  Equity,  and  Story's  Com- 
mentaries on  Equity  Jurisprudence,  with  the  result  that  he  has 
compiled  therefrom  a  very  useful,  concise  and  explanatory 
Treatise  on  the  elementary  principles  of  Equity  Jurisprudence 
for  the  use  of  law  students,  the  third  edition  of  which  is  now 
before  us.  Mr.  Indermaur  is,  if  we  mistake  not,  the  author  of 
several  other  works  for  the  use  of  law  students. 

The  present  edition  is  a  considerable  expansion  upon  the 
previous  one,  which  of  necessity  involves  an  increase  of  some 
40  or  50  pages  of  the  text.  In  addition  to  which  the  author  has, 
by  way  of  appendix,  inserted  in  full  a  copy  of  the  Trustee  Act 
of  1893,  which  occupies  just  30  pages  of  the  work.  At  page  96 
he  states  as  his  reason  for  so  doing  that  considerable  reference 
has  been  made  to  it,  and  the  author  thought  it  advisable  to 
recommend  students  «*to  go  through  and  study  the  Act  of 
Parliament  itself." 
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But  why  this  particular  Act  and  no  other  should  be  thus  dealt 
with  is  somewhat  inexplicable.  There  are  several  other  statutes 
of  quite  as  much  importance  in  relation  to  other  matters  in  the 
author's  treatise  to  which  a  similar  observation  might  well  be 
applied,  but  the  fact  is  that  students  prefer  to  have  the  pith  and 
marrow  of  such  long  statutes  picked  out  for  them,  and  such 
should  be  the  object  of  a  law  student's  text-book  in  dealing  with 
statute  law. 

In  other  respects  the  new  edition  of  this  work  is  an  improve- 
ment upon  the  two  previous  ones.  As  a  work  on  the  elementary 
principles  of  equity  for  the  use  of  law  students,  the  book  appears 
to  be  thoroughly  reliable,  and  where  new  light  is  thrown  upon 
leading  cases  by  recent  decisions  it  is  shown  in  the  text,  and  the 
cases  upon  which  it  is  founded  are  cited  in  support  of  it. 

The  new  edition  may  be  conscientiously  recommended  to 
students  as  one  in  which  they  will  find  a  clear  and  concise 
statement  of  the  elementary  principles  of  equity  jurisprudence. 


The  Student* $  Guide  to  the  Principles  of  the  Common  Law. 

The  Student's  Guide  to  the  Principles  of  Equity. 

The  Student's  Guide  to  Procedure  and  Evidence. 

The  Student's  Guide  to  Constitutional  Law  and  Legal  History.  By 
John  Indbrmaur and  Charles  Thwaites,  Solicitors.  London: 
Law  Student  journal  Office. 

Test  Questions  on  various  works  for  the  use  of  Articled  Clerks.  By 
the  same  authors. 

Messrs.  Indermaur  and  Thwaites  are  indefatigable  in 
providing  golden  roads  to  learning  for  aspirants  to  the  legal 
profession.  The  quality  and  quantity  of  their  work  require  no 
commendation ;  they  have  already  obtained  an  excellent 
reputation.  In  the  books  before  us  the  learned  writers  ask 
questions  on  law,  on  well-known  legal  works,  such  as  Williams* 
Real  Property  and  Prideaux's  Conveyancing,  and  on  other 
leading  text-books  ;  they  then  answer  their  own  questions  fully, 
concisely  and  lucidly.  For  the  student  who  desires  to  work 
without  the  aid  of  a  master  these  treatises  will  be  found 
extremely  valuable.  Their  plan  is  also  to  suggest  the  books 
and  cases  to  be  read  ;  next  to  test  such  reading  by  questions, 
and  finally  to  produce  and  solve  a  selection  of  problems  actually 
set  at  recent  examinations.  A  student  about  to  be  examined 
can  hardly  fail  to  derive  benefit  from  a  perusal  of  these  books ; 


Digitized  by  VjOOQIC 


270  REVIEWS. 

or  his  confidence  will  be  strengthened  if  he  be  well  prepared, 
and,  on  the  other  hand,  if  there  are  weak  points  in  his  training 
these  guides  will  bring  them  vividly  to  his  attention.  We  note 
that  in  the  work  on  Procedure  and  Evidence  the  references  to  the 
late  Mr.  Justice  Stephens*  Digest  are  to  the  fifth  Edition,  whereas 
they  should  have  been  to  the  sixth  Edition,  published  in  1893. 


A  Treatise  on  the  Law  of  Res  judicata,  including  the  Doctrines  of 
Jurisdiction,  Bar  by  Suit  and  Lis  Pendens.  By  Hukm  Chand, 
M.A.     1894.     London  :  Clowes  &  Sons. 

The  doctrine  of  res  judicata,  in  its  application  to  civil  pro- 
ceedings, forms  the  subject  of  this  work,  which,  though  written 
mainly  for  the  benefit  of  the  legal  profession  in  India,  to  whom 
it  cannot  fail  to  be  specially  valuable,  will,  it  is  believed,  also 
prove  useful  to  lawyers  resident  in  other  countries  where  the 
doctrine  finds  acceptance.  In  view  of  the  somewhat  limited 
scope  of  the  present  work,  its  bulk  is  certainly  rather  appalling. 
As,  however,  altogether  about  four  thousand  cases  are  cited, 
and  as,  moreover,  the  author  presents  the  branch  of  law  to 
which  his  treatise  is  devoted,  by  **  way  of  a  review  of  the  cases 
upon  a  statement  of  their  facts,"  it  is  perhaps  inevitable  that 
the  text  alone  should  comprise  768  quarto  pages.  We  hope, 
however,  that  in  future  editions  the  skill  of  the  author  may 
enable  him  somewhat  to  compress  his  abundant  materials, 
without  of  course  sacrificing  the  integrity  of  his  work  ;  other- 
wise it  may  eventually  become,  by  the  inclusion  of  new  matter, 
almost  too  cumbersome  and  unwieldy  for  use  as  a  text-book, 
and  run  the  risk  of  being  consigned  to  those  library  shelves  where 
repose  encyclopaedias,  dictionaries,  and  other  works  of  mere 
reference.  That  Mr.  Hukm  Chand's  work  merits  a  very  different 
fate  on  account  of  its  many  excellences  of  treatment  and  arrange- 
ment, is  our  honest  opinion.  In  some  respects  the  system  upon 
which  the  present  work  is  written  resembles  that  which  prevails 
amongst  American  legal  text  writers.  Thus,  it  is,  throughput, 
divided  into  paragraphs,  each  of  which  elucidates  some  principle 
or  rule  cognate  to  the  important  doctrine  under  exposition.  On 
the  other  hand,  in  accordance  with  the  method  to  which  English 
Lawyers  are  perhaps  more  accustomed,  the  facts  of  the  cases 
cited  are  usually  set  forth  in  the  text,  instead  of  giving  the 
actual  decisions  only,  the  principal  authorities  on  the  various 
points  in  India  and  England  concerning  the  scope  and 
application  of  the  doctrine,  being,  however,  carefully  grouped 
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under  the  respective  clauses  of  the  Indian  rule  of  res  judicata 
bearing  on  those  points.  The  aim  of  the  author  has  evidently 
been  to  make  his  work  a  practical,  comprehensive  and  scientific 
treatise,  and  certainly  it  must  be  admitted  that  his  achievement 
does  not  fall  far  short  of  it.  The  text  is  divided  into  twelve 
chapters,  which,  step  by  step,  expound  the  branch  of  law 
embodied  in  the  doctrine  of  res  judicata,  A  general  view  of  this 
doctrine  is  presented  in  Chapter  I.,  the  distinction  (not  always 
it  seems  observed  in  England)  between  it  and  the  kindred  doctrine 
of  estoppel  being  there  clearly  indicated,  while  the  gradual, 
though  still  incomplete,  recognition  of  the  doctrine  of  res  judicata 
in  British  India,  and  in  the  various  Civil  Procedure  Codes  of 
that  country,  is  carefully  explained.  The  conditions  essential 
to  the  operation  of  the  doctrine  in  question  are  discussed  in 
Chapters  II.  to  VII.,  where  such  subjects  as  Matters  in  Issue  and 
their  identity  and  determination,  the  identity  of  the  parties  and 
the  jurisdiction  of  tribunals  to  pronounce  decisions  available  as 
resjudicatay  are  adequately  dealt  with.  The  subjects  of  judgments 
in  rem,  and  of  foreign  judgments,  are  expounded  in  chapters 
VIII.  and  IX. ;  bar  by  suit,  f is  pendens,  bar  by  jointness,  merger 
and  other  cognate  matters  being  reserved  for  the  last  three 
chapters  of  the  work.  Most  of  the  English  authorities  which 
involve  the  doctrme  of  res  judicata  appear  to  be  cited  by  the 
learned  author.  The  case  of  Caird  v.  Moss  (33  Ch.  D.  22)  has, 
however,  eluded  his  vigilance,  while  the  recent  case  of  Wegg- 
Prosser  v.  Evans  (1894,  ^  Q«^«  ioi)>  i"  which  Camherfort  v.  Chapman 
(19  Q.B.D.  229)  was  disapproved  of,  and  Drake  v.  Mitchell 
(3  East  251)  was  followed,  is  necessarily  also  omitted  as  it  must 
have  been  decided  either  after  the  publication  of  the  work  or 
else  while  it  was  in  the  press.  The  usual  tables  of  contents  and 
of  cases  precede  the  text  itself,  which  is  immediately  followed 
by  38  pages  of  Addenda  and  Corrigenda  for  which,  we  fear,  the 
reader  will  not  be  very  grateful  to  the  author,  to  whose  industry 
and  patience  they,  however,  bear  witness.  At  the  end  of  the 
volume  will  be  found  a  fairly  good  Index,  which  might, 
however,  with  advantage,  be  somewhat  improved  by  the 
addition  of  a  greater  variety  of  titles. 

Reminders  on  Company  Law.  By  Villiers  Db  S.  Fowkb, 
Barrister-at-Law.     Horace  Cox.     1894. 

This  is  another  in  the  useful  series  of  "  Reminders  "  issued 
from  the  Law  Times  Office. 
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It  is  not  a  treatise  on  Company  Law,  but  a  list  of  cautions 
which  indicate  some  of  the  perils  besetting  the  draughtsman's 
road,  much  as  the  danger  posts  on  a  Highland  pass  warn  the 
wayfarer  from  the  false  step  which  may  make  an  end  of  him  in 
mist  or  storm.  It  can  be  consulted  with  advantage  by  anyone 
called  upon  to  advise  on  Company  Law. 


Briefless  Ballads  and  Legal  Lyrics.  By  Jambs  Williams. 
London  :  A.  and  C.  Black.     1895. 

The  first  edition  of  this  interesting  little  book  was  published 
in  1881,  and  being  out  of  print  called  for  this  the  second  edition. 
The  Ballads  touch  happily  on  such  reported  cases  as  Mylward 
V.  Weldon  (in  which  the  plaintiff  was  committed  to  Fleet  Prison 
for  drawing  a  replication  of  six  score  sheets,  containing  much 
impertinent  matter  which  might  well  have  been  contained  in 
sixteen),  and  Willis  v.  The  Bishop  of  Oxford,  The  lighter  matter 
also  is  well  done;  **The  Vision  of  Legal  Shadows,"  "The 
Garden  Party  in  the  Temple,"  and  *«  The  Ballade  of  Lost  Law," 
being  particularly  good.  We  commend  it  to  our  readers  as  a 
pleasant  interlude  when  relaxing  the  bow  for  a  spare  half-hour. 
The  metre  runs  smoothly,  the  substance  is  good  law,  and  a 
touch  of  caustic  humour  enlivens  the  legal  lays.  In  our  opinion 
it  is  better  in  every  respect  than  '*  Pollock's  Leading  Cases  done 
into  English." 

Manual  of  Roman  Law,  By  Daniel  Chamibr,  of  the  Inner 
Temple,  Barrister-at-Law.  London :  Swan  Sonnenschein 
and  Co. ;  New  York :  Macmillan  &  Co. 

The  literature  cf  Roman  Law,  especially  that  branch  of  it 
devoted  to  making  things  pleasant  for  the  student,  is,  by  many, 
deemed  to  be  ample.  Mr.  Chamier,  undeterred  by  this  state 
of  things,  has  written  "  A  Manual,"  and  claims  for  it  that  it 
supplies  sufficient  information  to  enable  a  reader  to  acquire  a 
substantial  grounding  in  Roman  Law  without  encumbering  his 
mind  with  a  mass  of  obsolete  detail.  The  author,  in  some  two 
hundred  pages,  clear  both  as  to  style  and  type,  has  lucidly 
explained  the  salient  features  of  the  Law  of  Persons,  the  Law 
of  Things,  and  the  Law  of  Actions.  We  have  carefiiUy  perused 
the  little  book,  and  (apart  from  a  printer's  error  on  page  66) 
we  can  speak  highly  of  the  manner  in  which  the  author  has 
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treated  his  well-worn  subject.  Professedly,  the  work  is  not 
"  deep,"  and,  excellent  as  the  book  is,  we  are  nevertheless  of 
opinion  that  on  the  whole  it  is  too  superficial  to  be  safely  relied 
on  by  a  student  as  his  sole  text-bcok  even  when  going  up  for  the 
Bar  pass  in  Roman  Law.  More  particularly  is  this  so  as 
regards  the  law  of  Landlord  and  Tenant,  of  Mortgage,  and  of 
Sale,  while  the  law  relating  to  Married  Women  and  the  Dos 
requires  fuller  treatment.  Again,  now-a-days,  there  is  a 
tendency  on  the  part  of  the  Examiners,  appointed  by  the  Council 
of  Legal  Education,  to  require  the  Roman  Law  on  a  particular 
subject  to  be  contrasted  with  the  English  Law  on  the  same 
subject,  and  Mr.  Chamier  does  not  afford  much  information  on 
this  head.  The  test  questions  inserted  throughout  the  book  are 
judiciously  selected,  and  will  prove  most  useful  to  the  student. 
When,  as  we  hope  will  be  the  case,  the  author  publishes  a 
second  edition,  it  would  be  well  for  him  to  give  more  frequently 
than  he  does  the  Latin  equivalents  for  many  of  the  terms  and 
expressions  used  in  Roman  Law.  It  would  also  be  an  advantage 
if  there  were  included  a  short  chronological  table  of  political 
events,  with  a  parallel  column  giving  the  dates  of  the  various 
enactments  that  became  law  during  the  some  thousand  years 
that  passed  from  the  time  of  the  publication  of  the  Twelve 
Tables  till  Justinian  issued  The  Institutes.  A  student,  just  before 
going  up  for  examination,  and  after  a  previous  study  of  either 
Hunter,  Sandars,  or  Moyle,  will  find  this  little  book  of  great 
assistance  in,  as  it  were,  focussing  in  his  memory  the  leading 
principles  of  Roman  Law. 


A  Handbook  of  the  Law  of  Scotland.  By  James  Lorimer, 
Advocate,  late  Professor  of  Public  Law  in  the  University  of 
Edinburgh.  Sixth  edition  by  Russell  Bell,  Advocate,  Sheriff- 
substitute  of  Argyllshire.     Edinburgh :  T.  and  T.  Clark. 

This  Handbook  of  the  Law  of  Scotland  is  to  the  Scotchman 
what  *•  My  Lawyer,  or  the  People's  Legal  Adviser  "  is  to  the 
Englishman  ;  being  a  work  intended  chiefly  for  the  "  non- 
professional person,"  though  as  regards  study  it  is  intended  to 
afford  a  general  view  of  the  law  and  of  the  legal  rights  and 
obligations  of  Scotchmen,  together  with  the  "machinery"  of 
the  law  (as  the  author  terms  it).  The  best  proof  that  the  work 
has  been  found  useful  and  in  fair  demand  is  the  fact  that  since 
its  first  publication  in  1859  it  has  now  reached  a  sixth  edition, 
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which  has  been  revised  and  edited  by  Mr,  Russell  Bell  with 
considerable  care  and  discretion,  and  its  high  character  as  an 
elementary  work  upon  the  law  of  Scotland  has  been  preserved. 
Keeping  in  view  the  object  of  the  work,  it  containing  a  vast 
amount  of  useful  and  valuable  information  on  legal  rights  and 
obligations  in  a  condensed  and  intelligible  form,  extending  to 
every  branch  of  the  law  as  administered  in  the  various  courts 
of  Scotland.  Not  only  to  Scotchmen,  but  to  Englishmen, 
Irishmen,  and  others,  who  go  to  reside  in  Scotland,  the  work  is 
indispensable.  At  the  present  day,  when  education  has  made 
such  wide  and  rapid  strides,  every  man  is  desirous  of  acquiring 
a  general  knowledge  of  the  law  in  the  country  he  adopts  as  his 
domicile  ;  it  is  in  fact  his  duty  to  do  so,  for  ignorance  of  the  law 
affords  no  excuse  for  a  breach  of  it,  either  before  a  civil  or  a 
criminal  tribunal.  The  work  as  now  edited  appears  to  be 
thoroughly  reliable. 

An  Introduction  to  the  Study  of  Anglo -Muhammadan  Law,  By  Sir 
Roland  Knyvet  Wilson,  Bart.,  Barrister-at-Law.  London: 
W.  Thacker  &  Co. 

This  work  deals  with  the  body  of  rules  applied  by  the  Civil 
Courts  in  India  to  the  determination  of  certain  kinds  of  dispute 
among  the  Muhammadan  community,  which  numbers  not  much 
less  than  a  fourth  of  the  population,  being  49^  millions  according 
to  the  census  of  189 1.  Muhammadan  Law,  of  course,  concerns 
an  immense  body  of  religious  and  ethical  doctrine  accumulated 
in  the  course  of  ages  round  a  nucleus  of  divine  revelation, 
covering  by  its  precepts  the  whole  range  of  human  action ; 
therefore  we  think  that  the  author  has  acted  wisely  by  distin- 
guishing by  the  prefix  "  Anglo  "  that  small  fragment  of  the 
Muhammadan  Law  which  the  English  Government  enforces  by 
its  own  tribunals.  Very  thoroughly  has  the  author  dealt  with 
this  fragment,  and  to  those  who  desire  to  make  some  acquaint- 
ance with  this  branch  of  Indian  Jurisprudence,  we  recommend 
the  above  book  with  every  confidence. 

The  Indian  Law  of  Insolvency ^  being  11  and  12  Victoria,  c.  xxi^ 
with  an  Historical  Introduction,  Commentaries,  and  an  Appendix  of 
Practical  Forms.  By  Will.  Griffith,  Esq.,  Barrister-at-Law. 
Calcutta:    D.  E.  Cranenburgh.     1894. 

Ever  since  the  days  when  Lord  Macaulay  went  to  the  far 
East,  and  did  so  much  to  introduce  Grecian  philosophy  and 
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culture  amongst  the  Asiatic  youth,  strenuous  efforts  have  been 
made  to  introduce  with  the  new  philosophy  large  portions  of 
the  English  law,  not  only  for  the  benefit  of  the  English  who 
inherit  it  by  birthright,  but  also  for  the  advantage  of  the 
Hindus  and  Mahomedans.  Mr.  Griffith,  as  it  is  well  known, 
has  already  provided  the  Indian  and  English  public  with 
Commentaries  on  various  branches  of  law  and  procedure.  His 
most  recent  publication  is  upon  the  Law  of  Insolvency.  The 
English  statute  11.  and  12  Vict.,  c.  xxi.,  regulates  the  procedure 
in  the  three  Presidency  capitals,  while  the  Code  of  Civil 
Procedure  does  the  same  service  for  the  country  provinces,  or  the 
Mufassal.  The  principles  of  commercial  law  apparently  are 
the  same  for  the  Mufassal,  the  Presidency  towns,  and  for  all 
India.  Mr.  Griffith  seems  to  have  collected  the  decisions  of 
the  English  Privy  Council  and  those  of  the  Indian  Courts  with 
much  industry,  and  to  have  stated  their  effect  with  commend- 
able brevity.  The  work  deserves  the  attention  of  those 
practising  in  the  Indian  Courts,  to  whom  it  will  doubtless 
prove  of  considerable  service. 


Lists  of  British  Enactments  in  force  in  Native  States,  Compiled 
by  J.  M.  Macpherson,  of  the  Inner  Temple,  Barrister-at-Law, 
and  Deputy  Secretary  to  the  Government  of  India,  Legislative 
Department,  Calcutta.  Printed  by  the  Superintendent  of 
Government  Printing,  India.     Five  Vols.,  1888—95. 

A  valuable  collection  of  British  enactments  concerning 
Madras  and  Mysore,  Northern  India,  Hyderabad,  Central  India, 
Rajputana  and  Western  India.  The  volumes,  however,  are  not 
authoritative,  and  the  Government  of  India  is  not  responsible 
for  their  contents.  They  are  compiled  from  the  Official  Gazettes, 
supplemented  by  local  information  obtained  through  the  Foreign 
Department,  and  will  undoubtedly  be  found  useful  by  Political 
Officers  and  others  desirous  of  obtaining  information  concerning 
British  enactments  in  force  in  Native  States.  When  it  is 
remembered  that  the  Official  Gazettes  of  the  Indian  Govern- 
ment fill  thousands  of  pages,  the  benefit  of  this  work  will  be 
better  appreciated ;  it  will  save  the  lawyer  and  the  politician 
the  labour  and  trouble  involved  in  referring  to  the  Official 
Gazettes  ;  and,  if  used  in  conjunction  with  the  Codes  published 
by  the  Legislative  Department,  which  contain  the  Statutes, 
ActSi  and  Regulations  mentioned  in  these  volumes^  the  work 
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ought  to  form  a  complete  handbook  to  the  enactments  now  in 
force  in  the  Native  States  of  India;  and  we  consider  that 
Mr.  Macpherson  deserves  no  small  meed  of  praise  for  his 
untiring  labour  and  perseverance. 


Among  periodicals  we  notice :  The  University  Law  Review^  of 
New  York;  The  American  Law  Review ^  of  St.  Louis,  Mo.;  The 
Chicago  Legal  News  ;  The  Southern  Law  Review,  of  Atalanta,  Ga. ; 
The  State  Library  Bulletin,  of  Albany  ;  The  Law  Book  News,  of  St. 
Paul,  Minn. ;  The  Toledo  Legal  News,  of  Toledo,  O. ;  The  National 
Corporation  Reporter,  of  Chicago ;  The  Virginia  Law  journal ;  The 
Canadian  Law  Times ;  The  Western  Law  Times,  of  Canada  ;  India^ 
edited  by  Gordon  Hewart,  M.A. ;  The  Madras  Law  Journal ; 
The  Asiatic  Quarterly  Review;  II  FUangieri,  by  Dr.  Leonardo 
Vallardi,  of  Milan ;  The  Times  Law  Reports,  London ;  The  Law 
Times,  London  ;  The  Law  Journal,  London. 
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#bttcr  gitta* 

Le  Rot  est  mortl  Vive  U  Rot!  Exit  Rosebery,  enter 
Salisbury.  To  lawyers  it  rather  means.  Exit  Herschell, 
enter  Halsbury. 

The  Finance  Act,  1894  {57  &  58  Vict.,  c.  30),  vulgarly 
called  the  Death  Duties  Act,  has  proved  too  much  for  the 
equilibrium  of  Sir  William  Vernon  Harcourt ;  he  has  lost 
his  seat  in  the  saddle,  and  has  failed  to  win  the  Derby 
this .  time.  Historicus  should  leave  such  idle  pursuits 
alone,  and  cleave  solely  and  faithfully  to  his  first  love, 
International  Law< 


His  Finance  Act  was  undoubtedly  a  disgraceful  measure. 
He  has  now  got  bis  deserts. 


Among  the  members  of  the  Bar  returned  to  the  new 
Parliament,  there  are  none  more  likely  to  do  well  than 
Mr.  J.  F.  Oswald,  Q.C.,  who  distinguished  himself  by  a 
hard  fight  at  Oldham,  and  now  wears  the  laurels  of  his 
success. 


The  Sylvan  Debating  Club  announces  that  it  is  about  to 
remove  its  venue  from  Lords  to  St.  James*  Hall,  Piccadilly, 
next  October.  This  is  the  oldest  Debating  Club  in  London, 
having  been  founded  on  Twelfth  Night,  1868,  by  the  late 
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Alfred  Harmsworth,  of  the  Middle  Temple,  Barrister-at- 
Law,  the  first  place  of  meeting  being  the  Princess  of  Wales 
Hotel,  Kilburn.  A  few  years  after,  it  migrated  to  the  Eyre 
Arms,  Finchley  Road,  and  in  October,  1874,  moved  onwards 
and  took  shelter  under  the  wing  of  the  famous  Cricket  Club 
at  Lords.  Its  first  President  was  the  late  Charles  Grevile 
Prideaux,  Q.C.,  F.R.A.S.,of  the  Western  Circuit,  Recorder 
of  Bristol,  and  it  teems  with  members  of  the  legal  profession, 
and  of  both  branches. 


We  hail  with  pleasure  the  fact  that  two  members  of  the 
Bar  have  most  deservedly  been  raised  to  the  Peerage. 
One,  the  Right  Hon.  Sir  Henry  James,  under  the  title  of 
Lord  James  of  Hereford  (not  Lord  Aylestone,  as  erroneously 
reported) ;  the  other,  the  Right  Hon.  Henry  Matthews, 
under  the  title  of  Viscount  Glamorgan.  It  is  rumoured, 
however,  that  the  latter  title  will  be  opposed  by  the  Duke  of 
Beaufort,  whose  Earldom  of  Glamorgan  dates  from  1644. 


Lord  Farrer  and  others  are  alarmed  at  the  prospect  of 
bimetallism.  They  quite  forget  that  Sir  Isaac  Newton 
declared  that  the  standard  of  England  was  silver,  and  so  it 
continued  until  1816.  Bimetallism  has  existed  from  the 
earliest  times.  Even  from  a  selfish  point  of  view  we  should 
not  forget  that  silver  is  the  currency  of  our  vast  Indian 
domain. 


It  has  lately  been  suggested,  in  influential  circles,  that  a 
society  should  be  formed  *'  For  the  Prevention  of  Un- 
necessary Noise.*'  Such  a  society  would  be  most  beneficial. 
It  is  little  known,  save  by  the  medical  faculty,  what  injury 
— nay,  what  shortening  of  lives — is  caused  to  us  by  noise. 
The  County  Council  would  do  well  to  pay  some  urgent 
attention  to  this  matter,  and  not  to  leave  it  to  a  voluntary 
association. 
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The  new  line  bringing  the  Manchester,  Sheffield,  and 
Lincolnshire  Railway  to  London,  now  being  constructed, 
affords  a  melaacholy  proof  of  what  a  troupe  of  greedy 
speculators  can  do  under  pretence  of  benefiting  the  public. 
The  beautiful  neighbourhood  of  Regent's  Park  and 
St.  John's  Wood,  lately  teeming  with  trees,  gardens, 
orchards,  and  foliage,  is  being  ruthlessly  destroyed  by 
these  innovators.  So  far,  the  mischief  is  being  done 
under  the  protection  of  the  Company's  Private  Act;  but 
loud  complaints  are  now  making  themselves  heard  that  the 
Company  work  at  night,  and  destroy  the  rest  of  the 
inhabitants  by  the  use  of  steam  cranes  and  the  demolition  of 
houses.     Here,  however,  is  good  ground  for  an  injunction. 


It  will  be  remembered  that  an  Irishman,  named  Cleary, 
and  his  family  most  cruelly  burnt  the  wife  of  the  former  to 
death,  under  the  belief  that  she  was  a  witch  and  that  so 
soon  as  the  victim  was  consumed  the  real  wife  would 
appear  at  the  door  of  the  cabin  riding  on  a  white  horse. 
The  man  has  just  been  sentenced  at  the  Tipperary  Assizes 
in  Clonmell  to  penal  servitude  for  twenty  years,  the  jury 
having  mercifully  found  him  guilty  of  manslaughter  only. 
The  learned  judge,  Mr.  Justice  O'Brien,  expressed  surprise 
at  the  degree  of  darkness  of  mind,  moral  ruin,  and  super- 
stition, existing  in  the  nineteenth  century.  Yet  these  are 
the  people  who  we  are  told  are  capable  of  exercising  the 
Parliamentary  franchise. 


On  the  nth  of  July  the  Court  of  Appeal  (the  Master  of 
the  Rolls  and  the  Lords  Justices  Kay  and  Smith)  overruled 
the  decision  of  Mr.  Justice  Mathew  in  Meux  v.  Great  Eastern 
Railway  Company ^  and  deservedly.  The  servant  of  Lady 
Meux  had  charge  of  her  portmanteau,  he  having  taken  a 
ticket  and  being  a  passenger,  and  the  portmanteau  was 
injured  by  the  negligence  of  the  company.    The  Court  of 

20—2 


Digitized  by  VjOOQIC 


280  OBITER    DICTA. 

Appeal,  on  the  authority  of  Hann  v.  Culliford  (4  C.P.D.  182), 
overruling  Mr.  Justice  Nf  athew,  decided,  that  the  Company 
were  liable,  and  that  independently  of  contract  a  duty  was 
imposed  on  them  by  the  fact  that  they  dealt  actively  with 
another's  property. 


On  the  same  day  the  Lord  Chief  Justice  decided  in 
Acton  V.  Castle  Mail  Packets  Co.,  Ltd.,  that  a  passenger  by 
steamer  is  bound  to  read  the  conditions  endorsed  on  his 
passenger  ticket,  even  when  these  conditions  release  the 
company  from  their  liability  as  common  carriers,  and 
enable  them  in  consequence  to  carry  his  luggage  under  a 
special  contract.  The  Court  of  Appeal  is  decidedly  wanted 
here.  One  of  the  very  reasons  of  the  passing  of  the 
Land  Carriers  Act  was  that  the  Judges  always  held  that 
an  owner  of  goods  could  not  be  assumed  to  have  read 
the  public  notices,  or  other  declarations,  of  the  carriers 
limiting  their  liability. 


Twenty  years  ago  A  married  B,  who  thus  became  Mrs.  A. 
Shortly  after  the  marriage  A  and  Mrs.  A  separated  by 
consent,  and  have  since  continued  to  live  apart.  A  after 
the  separation  assumed  the  name  C,  which  he  has 
borne  ever  since,  and  has  doubtless  established  it  as  his 
name  by  reputation.  Mrs.  A  still  calls  herself  Mrs.  A. 
Is  it  really  her  name  ?  The  only  ground  on  which  her 
right  to  the  name  of  A  seems  to  be  supported  is  that  she 
has  obtained  it  by  reputation.  See  Fendall  v.  Goldsmid 
(2  P.D.  264). 


What  is  the  origin  of  the  term  **  Crying  the  wife's 
Notchell,"  what  is  the  meaning  of  it,  and  to  what  extent  is 
it  used  now  ?  The  word  is  sometimes  spelt  with  one  "  1.*' 
In  a  weekly  newspaper  having  a  legal  column  the  question 
is  asked : — "  Whether   it    is    necessary    to    cry    what   is 
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generally  known  as  *the  wife's  notcher    to    prevent   her 
running  up  debts  against  her  husband  ?  " 


We  would  also  like  to  know  the  origin  of  the  term 
Speculum  applied  to  so  many  legal  works.  Was  it  legal  or 
historical,  or  theological  in  its  first  use  ?  The  theologians 
can  perhaps  claim  the  earliest  in  the  Speculum  Peccatoris  of 
St.  Augustin,  followed  by  the  Speculum  Beata  Virginis  of  St. 
Bonaventura,  and  numerous  others  down  to  the  Speculum 
Sacerdotum  of  Canon  Newbolt,  of  St.  Paul's  (1894).  Father 
John  David,  S.J.,  was  not  satisfied  with  one  Speculum^  but 
must  have  duodecim  specula !  (Antwerp,  1610).  The  historians 
can  reckon  in  their  favour  the  Speculum  Historiale  of  Vincent 
of  Beauvais  and  the  Speculum  Regis  Edvardi  III.  of  Simon 
Islip.  The  lawyers,  though  they  do  not  quite  equal  the 
numbers  of  the  theologians,  have  still  an  imposing  array. 
Besides  the  Sachsenspiegel  and  Schwabenspiegel  and  the 
Mirrour  of  Justices,  they  can  count  Joannes  Andreas, 
Speculum  de  Treuga  et  Pace,  Peter  of  Blois,  Speculum  Juris 
Canonici,  and  the  old  Norsk  Kongo  Skugg  Sio  {Speculum 
Regale).  The  lawyers,  however,  seem  to  have  abandoned 
the  idea  earlier  than  the  theologians,  whichever  may  have 
been  the  first  after  St.  Augustin  to  render  the  idea  a 
commonplace. 


The  Society  of  Comparative  Legislation,  of  which  we 
have  given  a  notice  at  page  185,  continues  to  gather  in  new 
members,  Mr.  Albert  Gray,  of  2,  Paper  Buildings,  Temple, 
is  acting  as  Honorary  Secretary  for  this  Society,  which  bids 
fair  to  become  of  much  practical  service. 


The  **  Internationale  Vereinigung  fur  vergleichende  rechts- 
wissenschaft  und  volkswirthschaftslehre "  has  just  been 
established  in  Berlin.     The  purposes  of  this  Association  ar^ 
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similar  to  those  of  the  Societe  de  legislation  cotnparee  of  Paris. 
It  includes,  iu  the  scope  of  its  researches,  not  only  modern 
legislation,  but  also  the  comparative  history  of  law,  ethno- 
logical jurisprudence,  and  comparative  social  economy. 


Since  the  note  on  Recent  Cases  (English),  **  One  Man 
Companies  *'  (page  335),  was  in  print,  the  case  Seligmann  v. 
Price^  just  decided  in  the  Court  of  Appeal,  points  out  that 
bona  fides  being  established,  the  **  One  Man  "  formation  does 
not  render  the  Company's  doings  illegal.  Mr.  T.  F.  Uttley 
remarks  on  this  that  the  case  Broderip  v.  So/afwon,  therefore, 
is  not  necessarily  fatal  to  **  One  Man  "  Companies,  provided 
there  be  good  faith  and  no  fraud. 


It  is  consistent  with  the  celerity,  with  which,  as  we  alj 
know,  things  are  done  in  Public  Offices  in  this  country,  that 
the  enquiry  of  the  Board  of  Trade  into  the  complaint  of  the 
inhabitants  of  the  South  of  London,  as  to  the  alleged  lack 
of  water  during  the  month  of  March  last,  although 
completed  over  two  months  ago,  has  brought  forth  no 
pronunciamenio  from  the  sapient  consciousness  of  the 
Board  of  Trade  up  to  the  present  moment.  On  the  other 
hand,  the  inhabitants  of  East  London,  Clapton,  Leyton- 
stone.  Stoke  Newington  and  Hackney  have  been  crying  out 
during  the  months  of  June  and  July  for  water.  Want  of 
water  therefore  appears  to  be  in  no  wise  concomitant  with 
frost,  as  alleged  by  the  Water  Companies.  When  will  the 
legislature  adopt  real  utilitarian  measures  ? 


Whilst  water  appears  to  be  so  scarce  for  domestic  and 
sanitary  purposes,  it  is  painful  to  witness  the  monstrous 
manner  in  which  it  is  wasted  by  the  local  authorities  not 
one  hundred  miles  from  Covent  Garden.  Armed  with  fire- 
hose and  assisted  by  hydrants  they  deluge  the  pavements 
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regardless  of  the  convenience  of  the  passers-by,  and  of  the 
welfare  of  carriages,  to  say  nothing  of  the  injury  to  the  feet 
of  horses.  Worst  of  all,  the  unoffending  ratepayers  have  to 
provide  for  all  this  waste  and  nuisance.  When  will  that 
long-suffering  creature  revolt  ? 


I.— LATIN  MAXIMS  IN  ENGLISH  LAW. 

Tl/TAXIMS  in  Law  seem  to  play  something  of  the  same 
part  that  proverbs  dp  in  another  field.  They 
represent  the  concentrated  experience  of  generations  of 
lawyers,  or,  as  Sir  James  Macintosh  puts  it  as  to  all  maxims, 
the  condensed  good  sense  of  nations,  and  a  collection  of 
maxims  forms  a  summary  of  Law.  They  are  of  compara- 
tively late  origin,  as  it  takes  some  time  for  such  good  sense 
to  become  concentrated.  There  are  accordingly  none  in 
the  Twelve  Tables,  and  they  appear  but  rarely  in  Gains* 
and  the  Ante- Justinian  fragments, t  or  in  the  older  English 
text-books  and  reports.  The  history  of  maxims  still 
remains  to  be  written,  and  the  present  article  may  perhaps 
claim  to  break  ground  hitherto  untouched. 

The  word  maximum  or  maximal  does  not  occur  in  the 
Corpus  Juris  in  any  meaning  resembling. that  now  borne  by 
it,  which  appears  to  be  the  major  premiss  of  a  syllogism 
whence  a  deduction  is  made  governing  the  case  in  point. 
The    nearest    word    in    classical    Roman    Law  is  regula, 

*  Instances  are  male  tiosiro  jure  uti  non  debemus  (i.,  53),  civilis  ratio  civilia 
quidemjura  corrumpere  potest,  naturalia  vero  Hon  potest  (i,  158). 

t  Such  as  incertee  persona  legari  non  potest  (Ulpian,  Reg.,  xxiv.,  18) ;  ex 
nudo  pacto  inter  cives  Romanos  actio  non  nascitur  (Paulus,  Sent.,  ii.,  14,  i). 

{  With  maxima,  a  neuter  plural,  becoming  in  later  Latin  a  feminine  singular 
compare  hiblia,  opera,  where  the  same  change  has  taken  place.  The  classical 
codicilli  sAso  htCAtnt  eodicillum  in  Isidorus,  who  further  derives  it  from  the 
name  of  the  inventor!  (Origines,  v.,  24,  14). 
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'T'ortescue  identifies  the  two  terms,*  and  is  followed  by  Du 
Cange,  who  defines  maxima  as  recepta  sentenHa^  regula  vulgo 
nostris  et  Anglis  maxime.  The  definition  of  maxims  in 
Doctor  and  Student  (followed  by  Plowden)  is  "  the  foundations 
of  the  Law  and  the  conclusions  of  reason,  and  therefore 
they  ought  not  to  be  impugned,  but  always  to  be  admitted.*' 
With  Lord  Coke  is  reached  what  may  be  regarded  as  the 
standard  definition,  **  a  sure  foundation  or  ground  of  art 
and  a  conclusion  of  reason,  so  called  quia  maxima  est  ejus 
dignitas  et  certissitna  auctoritas^  atque  quod  tnaxime  omnibus 
probetur,  so  sure  and  uncontrolled  that  they  ought  not  to  be 
questioned"  (Co.  Litt.  iia).  He  proceeds  to  state  that  a 
maxim  is  all  oi\e  with  a  rule,  a  common  ground,  postulatum, 
or  axiom,  thus,  like  Fortescue,  identifying  it  with  regula.f 
RegtUa^  however,  appears  not  to  he  quite  the  same  thing  as 
maxim.  It  is  defined  in  the  Digest  as  qua  rem  qua  est 
breviter  enarrat,X  which  sesms  more  extensive  than  Coke's 
definition,  and  makes  the  line  between  regula^  definition  and 
sententia  a  narrow  one.  For  instance,  the  regula  Catoniana 
(the  only  one  which  seems  to  have  had  a  special  name)  was 
also  called  sententia,^  Moreover,  sententia  is  used  in  several 
texts  as  equivalent  to  regula.\\  What  is  called  the  definitio 
of  Labeo  in  Dig.  36,  2,  22,  i,  is  really  a  rule  of  Law. 
That  of  Papinian,  in  Cod.  6,  2,  22,  3,  is  more  like  a 
responsum  prudentis.      In  one  text  regula  and  definitio   are 

*  Dc  Laudibus,  c.  8.  The  words  of  the  original  are  rather  remarkable. 
Princfpia  autem  qua  commtntator  dicit  esse  causas  efficientes  sunt  quadam 
universalia  -jua  in  legibus  Anglia  docti  similites  et  maihematici  maximas  vocanff 
rhctorici  paradoxas^  et  civilista  regulas  juris  denominant,  Grottus  defines  Ux 
by  means  of  regula  as  regula  actuum  moraliuni  ohligans  ad  id  quod  rectum  est 
(Grotius,  De  Jure  B.  et  P.,  i.,  1.  9). 

t  In  543a  principle  and  maxim  are  identified. 

t  5^f  171  '•  l^bese  words  are  adopted  by  Bracton  as  part  of  his  definition  of 
a  writ  (373a). 

§  I^ig'  35.  I.  86. 

II  As  in  Gaiust  ii.,  335.    Dig,  34,  2,  10. 
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combined.*  Isidorus  (followed  by  the  Decretum)  says  as 
to  the  etymology  of  regula  that  it  is  so  called  eo  quod  recte 
duett y  nee  aliquando  aliorsum  trahit.  Alii  dixerunt  regulam 
dictam  vel  quod  regal  vel  normam  recte  vivendi  prcebeat^  vel  quod 
distortum  pravumque  est  corrigat.f 

The  Roman  jurists  wrote  works  under  the  names  both  of 
Regula  and  Definitiones.  Treatises  under  the  name  of  Regula 
were  composed  by  Gains,  Ulpian,  Paulus,  Modestinus, 
Rufinus,  and  Neratius.  Scsevola  wrote  both  Regula  and 
Definitiones.  The  principal  source  of  regula  is  of  course 
the  well-known  title  of  the  Digest,  De  Diversis  Regulis  Juris^X 
though  strangely  enough  only  four  extracts  from  any  of  the 
works  above-mentioned  are  incorporated  by  the  compilers 
of  the  Digest,  The  legal  effect  of  regula  was  laid  down  by 
Julianus,  In  his  qua  contra  rationem  juris  constituta  sunt  non 
possumus  sequi  regulam  juris. ^  This  agrees  with  what  Paulus 
says  at  the  commencement  of  Dig.  50,  17,  Non  ex  regula  jus 
sumatur  sed  ex  jure  quod  est  regula  fiat.  In  some  editions  of 
the  Corpus  Juris  a  table  of  maxims  is  given  under  the  name 
of  Regula  et  Sententia  Juris,  alphabetically  arranged  by 
J.  Hennequin. 

The  Glossators  and  their  followers  and  the  Humanists 
have  much  to  say  about  regula,  though  they  generally 
appeared  under  the  name  of  brocarda  or  brocardica,  that  is, 
regula  with  comments  thereon.  What  is  said  about  regula 
is  in  the  main  in  accordance  with  Roman  law.  Thus, 
Cujacius  says,  ex  crebris  constitutionibus  fiunt  regula  juris,  \\ 
and  in  another  place,  regula  juris  constituuntur  ex  iis  qua  sape 
fiunt,  nee  enim  ulla  sunt  regula  perpetua  qua  nunquam  nos 


•  Secundum  veteres  regulas  et  antiquas  definitiones  vetustatis  jura  nianeant 
incorrupta.  Cod.  6,  s^t  «»  4«      Regulariter  definite  occurs   in  Dig.  5,  3»  9; 

-D^-  7.  ii  25.  5- 
t  Decretum,  pt.  i.,  diat.  iii.,  i,  2.  t  5o»  ^7' 

§  Dig.  I,  3, 15.  I    On  Dig.  42,  i,  63. 
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fallunt ;  ♦  to  which  Alciatus  adds,  a  regula  nofi  est  recedendum 
nisi  expresse  probeiur  fallentia.f  There  is  a  discussion  of 
regula  in  the  Observationes  of  Cujacius,t  and  similar 
discussions  at  greater  or  less  length  seem  to  occur  in  the 
works  of  most  of  what  may  be  called  for  shortness  the 
medieval  jurists,  especially  the  Italian. 

Writers  in  the  English  language  have  not  been  less 
prolific  than  their  Roman  predecessors.  The  number  of 
works  dealing  directly  or  indirectly  with  maxims  is  a  very 
large  one.  Indirectly  most  of  the  old  books  of  the  law 
make  use  of  maxims,  among  'others  Coke  upon  Littleton, 
and  Jenkins*  Centuries  are  conspicuous.  Other  treatises 
in  which  considerable  weight  is  given  to  maxims  are 
Bracton,  Fortescue,  Littleton's  Tenures,  Fitzherbert's 
Graunde  Abridgement^  Doctor  and  Student,  Plowden's  Com- 
mentaries,  and  Doddridge's  Lawyer's  Light;  in  fact  there 
are  few  treatises  of  the  Elizabethan  period  and  for  a 
century  later  in  which  the  writers  do  not  support  their 
propositions  of  law  by  maxims,  perhaps  not  always  to  the 
point. §  Most  of  these  writers  accept  maxims  as  t^so/ac/o 
proofs,  Fortescue  and  St.  Germain  (the  reputed  author  of 
Doctor  and  Student)  go  a  little  further  and  enquire  into  the 
grounds  on  which  they  are  accepted  as  proofs,  albeit  that 
the  answer  to  the  inquiry  leaves  matters  much  as  they 
were  before.  Fortescue  calls  in  Aristotle  to  his  aid,  and 
affirms  that  every  principle  is  a  sufficient  proof  of  itself,  for 
there  is  no  reason  to  be  given  for  principles.  In  Doctor 
and  Studeni  \\  maxims  are  a  fourth  of  the  six  grounds  of 
the  law.  The  judge  and  not  the  jury  is  to  decide  what  is  a 
maxim  and  what  is  not.     Maxims  are  of  the  same  strength 


*  On  Cod,  9,  12.  t  Responsa,  iv.,  4.  }  xvii.,  15. 

§  Some  of  the  maxims  are  to  be  found  in  law  French,  e.g.^  Littleton's  de 
chcscuns  terres  il  y  ad  fee  simple  (§  648). 
II  Bk.  i.,  c.  8. 
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and  effect  as  statutes.  The  author  declines  to  assign  any 
reason  for  their  being  received  as  maxims.  Like  Coke,* 
he  seems  to  think  that  they  prove  themselves. 

The  earliest  work  which  had  maxims  for  its  specific 
subject-matter — the  earliest  work,  to  use  a  German  phrase, 
on  Regular  jurisprudenz — appears  to  be  that  of  Bacon,t  by 
whom  the  question  is  also  briefly  treated  in  the  Advancement 
of  Learning.X  The  work  contains  twenty-five  regulce  or 
maxims  with  a  commentary.  He  calls  them  '*  Rules  and 
grounds  dispersed  through  the  body  of  the  same  Laws. 
Conclusions  of  reason  of  this  kind  are  worthily  and  aptly 
called  by  a  great  civilian  legum  leges,  Laws  of  Laws." 
Some  of  the  rules,  he  says,  are  ordinary  and  vulgar ;  others 
gathered  and  extracted  out  of  the  harmony  and  congruity  t 
of  cases,  and  are  used  by  lawyers,  although  they  be  not 
able  many  times  to  express  and  set  them  down.  Bacon 
was  soon  followed  by  Noy§  and  Wingate.il  In  the  next 
century  came  Francis,ir  the  anonymous  author  of  the 
Grounds  and  Rudiments  of  Law  and  Equity,**  Branch,tt  and 
Lofft.  Jt    The  Westminster  Magazine  of  April,  1780,  contained 

*  They  need  not  be  proved  because  they  are  approved  (3  Rep.  40a). 

t  Collection  of  some  principal  Rules  and  Maxims  of  the  Common  Law  of 
England  (1630). 

{  Book  viii.,  c.  iii.,  Ap.  79 — 85.  He  says  that  rules  or  maxims  are  general 
dictates  of  reason  running  through  the  different  matters  of  law  and  making,  as 
it  were,  its  ballast.  He  follows  Dig.  50,  17,  i,  in  not  taking  Laws  from  rules, 
but  making  rules  from  Laws ;  for  the  rule,  like  the  magnetic  needle,  does  not 
make  but  indicates  the  Law. 

§  Treatise  of  the  principal  Grounds  and  Maxims  of  the  Laws  of  England 
(1641,  8th  Ed.,  1824). 

II  Maxims  of  Reason  (1658).  Wingate  divides  maxims  into  those  taken  from 
theology,  grammar,  logic  and  morality.  Accordingly,  some  of  them,  e.g,^ 
De  mortals  nil  nisi  bonum^  are  hardly  legal. 

%  Maxims  of  Equity  (1728).    These  are  all  English. 

**  (2nd  Ed.,  175 1.)  The  writer  has  been  unable  to  find  the  date  of  the  first 
edition. 

tt  Principia  Legls  et  Mquitatis  (ist  Ed.,  1753  ;  5th  Ed.,  1824). 

XX  In  the  Appendix  to  the  Reports  (1776). 
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a  rendering  of  some  Latin  maxims  into  English  verse. 
Viner,  in  his  abridgment  (s.v.,  Maxims),  promised  a 
separate  treatise  on  the  subject,  which  does  not  seem  to 
have  appeared.  In  the  present  century,  the  principal 
names  are  those  of  Dr.  Broom*  and  Lord  Trayner.t 
Still  more  recent  works  are  those  of  Mr.  CotterellJ  and  Mr. 
Wharton,§  on  a  smaller  scale  than  the  others.  Wharton's 
Law  Lexicon  contains  translations  of  the  commoner 
maxims.  II 

The  theory  of  the  development  of  maxims  from  Roman 
Law  held  by  Kent,  "  there  are  scarcely  any  maxims  in  the 
English  Law  but  what  were  derived  from  the  Romans,"1I 
seems  to  be  rather  too  strongly  expressed,  and  the  truth 
appears  to  be  on  the  side  of  Bacon,  who  says,  in  his 
introduction,  **  some  of  the  rules  have  a  concurrence  with 
the  Civil  Roman  Law,  and  some  others  a  diversity  and 
many  times  an  opposition."  Adopting  Bacon's  view  as  in 
the  main  correct,  one  may  divide  maxims  into  three  classes : 
(i)  Roman,  (2)  Roman  modified,  (3)  indigenous.  It  is,  of 
course,  impossible  to  make  in  any  moderate  space  an 
exhaustive  reduction  of  all  maxims  into  one  of  these  classes ; 
all  that  is  possible  here  is  to  make  a  selection  of  some  of 
the  more  familiar  and  important : — 

(i.)  The  maxims  directly  cited  from  the  Corpus  Juris  are 
comparatively  few ;  they  have  generally,  for  some  reason  or 
other,  been  improved,  or  the  reverse,  in  the  process  of 
adoption.    Some  have  not  been  transferred  because  they 

•  Ligal  Maxims  (ist  Ed.,  1845  !  S^h  Ed.,  1870). 

t  Latin  Maxims  and  Phrases  (ist  Ed.,  1872 ;  3rd  Ed„  1883).  In  this  work 
there  are  no  references  to  original  authorities,  and  it  includes  phrases  of  one  or 
two  words  as  well  as  maxims  proper. 

}  Collection  of  Latin  Maxims  and  Phrases  literally  translated  (ist  Ed.,  1881 ; 
2nd  Ed.,  1894). 

§  Legal  Maxims  (1892).  H  ist  Ed.,  1848;  9th  Ed  ,  i8g2. 

%  Commentaries^  pt.  v.,  lect.  39. 
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were  incapable  of  transfer.  Broom  cites  twenty-five  from 
the  title  De  Diversis  Regulis  Juris,  but  some  of  them  have 
probably  never  appeared  in  any  other  English  text-book. 
Among  those  which  have  been  adopted  in  England  without 
alteration  are  :  In  iestamentis  plenius  voluntates  testaniium 
interpretamur,*  Quod  initio  vitiosum  est  non  potest  iractu 
temporis  convalescere^f  Nuptias  non  concubitus  sed  consensus 
facit^X  Socii  mei  socius  meus  socius  non  est,^  In  pari  causa 
possessor  potior  haberi  debet,  \\  Impossibilium  nulla  obligatio  est,% 
Expressa  nocent  non  expressa  non  nocent,**  Res  judicata  pro 
veritate  accipitur^ff  Semper  in  obscuris  quod  minimum  est 
sequimur,XX  Nemo  plus  juris  ad  alium  transferre  potest  quam  ipse 
haberet,%^  Among  maxims  from  other  titles  of  the  Digest 
are  :  In  ambiguo  sermone  non  utrumque  dicimus  sed  id 
duntaxat  quod  volumus.\\  ||  Non  enim  ex  opinionibus  singulorum 
sed  ex  communi  usu  nomina  exaudiri  debere^^  has  also  been 
adopted.  So  has  juris  quidem  ignorantiam  cuique  nocere, 
facti  verum  ignorantiam  non  nocere,***  and  from  the  Code  non 
exemplis  sed  legibus  judicandum  f$^,ttt  and  many  others. 
Some  Roman  maxims  become  impossible  in  England.  An 
obvious  example  is  servus  reipublicce  causa  abesse  non potest.XXX 

*  Dig.  50.  17,  12.  t  ^d't  29. 

J  W.,  30.  §  Id,,  47. 

II  Id,,  128.  This  appears  in  the  Decretals  (Sext.  6,  12,  41,  65)  as  in  pari 
delicto  vel  causa  potior  est  conditio  possidentis,  in  Plowden  (296) ,  as  in  aquali 
jure  melior  est  conditio  possidentis, 

f  Id.,  185.  ••  Id,,  195.  tt  ^^M  207. 

XX  Id.,  9 ;  adopted  in  Williams  v.  Crosling,  3  C.B.  962. 

§§  Id,,  54. 

nil  34»  5i  3i  adopted  by  Knight  Brace,  L.J.,  in  2  De  G.M.  and  G.,  313. 

tT  33»  10,  7,  2. 

***  22,  6,  9.  It  should  be  noticed  that  this  is  generally  cut  down  in  England 
into  ignorantia  juris  neminem  excusat. 

ttt  7>  45'  13  (called  by  Albericus  Gentilis  lex  aurea). 

ttl  I^^i'  5^»  '7»  211.  Others  are  prceior  heredes  facer e  non  potest 
(Gaius,  3,  132) ;  nemo  pro  parte  testatus  pro  parte  intestatus  decedere  potest 
(Inst.  2,  14,  15),  unius  omnino  testis  responsio  non  audiatur  (Cod.  4,  20,  9,  i). 
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(2)  Modified  maxims  have  come  down  from  Roman  Law 
as  their  original  source,  but  have  been  altered  in  trans- 
mission, partly  by  combination  of  two  or  more  Roman 
texts,  partly  by  indirect  adoption  from  Roman  Law  as 
altered  by  Bracton,  the  Canon  Law,  the  Glossators  and 
other  authorities,  partly  by  incorrect  citation  from  memory 
by  a  judge  or  writer,  partly  no  doubt  from  conscious 
attempt  at  improvement.  The  question  of  combination  is 
an  interesting  one,  and  a  few  examples  may  be  found 
without  difficulty.  Falsa  demonsiratio  non  nocet  quum  de 
corpore  constat  appears  to  be  framed  from  nihit  facit  error 
nominis  quum  de  corpore  constatf  and  falsa  demonstrattone 
legaium  non  peri  mi, X  Nemo  debet  bis  vexari  pro  eadem  causa 
combines  si  quis  per  injuriam  ad  tribunal  alicujus  me  inter- 
pellaverit  vexandi  mei  causa  potero  injuriarum  experiri%  with 
bona  fides  non  paiitur  ut  bis  idem  exigatur,i\  Compare  too 
actio  personalis  moritur  cum  persona  with  beneficium  personate 
est  et  cum  persona  extinguitur^.  and  est  enim  certissima  juris 
regula  ex  maleficiis  pcenales  actiones  in  heredem  non  competere.** 
The  personalis  of  the  English  maxim  is  beyond  what  would 
have  been  acknowledged  by  a  Roman  jurist. 

The  greater  number  of  maxims  to  be  found  in  the  books 
has  been  indirectly  adopted,  having  been  filtered  through 
other  authorities,  or  altered  or  misquoted  by  judges  and 
text-writers.  The  maxims  or  regulce  in  Bracton  are  not 
very  numerous ;  some  appear  again  in  subsequent  writers 
and  some  do  not.  Examples  are  A  justitia  (quasi  a  quodam 
fonte)  omnia  jura  emanant;^  non  valet  donatio  nisi  subsequatur 


•  In  Bacon  it  is  Prasentia  corporis  tollit  nrorem  nominis  et  Veritas  nominis 
tollit  errorem  demonstrationist 
t  Dig,  18,  I,  9,  I.  }  Inst,  2,  20,  30;  cf.  Dig,  34,  2,  10. 

§  Dig,  47,  10,  13,  3.  il  Dig,  50,  17,  57. 

%  Dig,  24,  13,  3.  •*  Inst.  4,  12.  I. 

ft   2b. 
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iradiiio  ;*  pro  possessione  prasumitur  de  jure;f  juste  possidet 
qui  prcetore  auctore  possidet, X  The  latter  would  have  been, 
strictly  speaking,  impossible  in  a  country  in  which  there 
were  no  praetors.  On  the  other  hand,  some  of  Bracton's 
maxims  would  have  been  impossible  in  Roman  Law,  and 
may  be  regarded  as  original.  Such  are  Nullum  tempus 
currit  contra  ipsum^  {i.e.,  regem,  the  more  modern  form  being 
ntdlum  tempus  occur rit  regi);  lex  facit  regem ;\\  solus  Deus 
heredem  facit.%  In  one  or  two  instances  Bracton,  like  the 
Westminster  Magazine,  breaks  into  verse,  and  we  find 

Re,  verbis,  scripto,  consensu,  traditione, 
Junciura  vestes  sumere  pacta  solent, 

as  well  as  in  another  branch  of  the  law, 

Rem  domino  vel  non  domino  vendente  duobus, 
Injure  est  potior  traditione  prior. *^ 

The  Canon  Law  is  probably  the  proximate  source  of  a 
good  many  maxims,  some  of  which  were  no  doubt  moulded 
to  suit  a  new  state  of  society.  Most  of  them  occur  in 
Decretals,  v.,  41,  vi.,  12,  5  (De  Diversis  Regulis  Juris),  and 
in  ii.,  23  {De  Prcesumptionibus).      Among  the  more  familiar 


•  39b,  '  t  i6ob. 

i  196a.  This  is  by  no  means  the  only  example  of  the  adoption  of  terms 
from  Roman  Law  which  must  have  been  meaningless  in  England.  Others  are 
actio  Ugis  Aquilia  (103a))  actio  furti  (150b),  and  the  phrase  si  Titius  heres  non 
fit  tu  heres  esto  (19a).  Similarly  GlanviU  says  vocanda  sunt  sorores,  using  a 
technical  term  of  the  praetor's  court  (vii.,  4). 

§  103a.  II  5b.  IT  62b. 

•♦  The  Grounds  and  Rudiments  of  Law  give  one  maxim  in  verse  (p.  297) : 

Regula  peccatis  quce  panas  irrogat  aquas  ; 

but  as  a  rule  metrical  maxims,  classical  or  otherwise,  ane  rare.    In  verse 

written  by  foreign  jurists  there  are  more.    For  instance,  in  Grotius'  Paraphrase 

of  Inst,,  2,  I,  the  line 

Et  debet  prodesse  fides  bona  possessori, 
has  a  maxim-like  ring  about  it. 
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are  qui  facet  cofisentire  videtur;  *  qui  prior  est  tempore  potior  est 
jure.}  Others  are  slightly  altered.  Potest  quis  per  alium 
quod  potest  facere  per  seipsum  generally  becomes  in  English 
authorities  qui  facit  per  alium  facit  per  se.X  Ratihabitionem 
retrotrahi  et  mandato  non  est  dubium  comparari  becomes 
Omnis  ratihabitio  retrotrahitur  et  mandato  priori  aquiparatur. 
The  Canon  Law  form  is  rather  nearer  this  than  the 
Roman  forms,  in  maleficio  ratihabitionem  mandato  com- 
parari^ and  ratihabitio  mandato  comparatur.'}  Many  of 
the  Canon  Law  maxims,  like  those  of  Roman  Law,  are 
obviously  impossible  of  acceptance  in  the  English  system. 
Such  are  Delictum  persona  non  debet  in  detrimentum  ecclesia 
redundare;  indignum  est  et  a  Romana  ecclesia  consuetudine 
alienum  ut  pro  spiriiualibus  facere  quis  homagium  conipellatur ; 
solus  Papa  privat  Imperatorem. 

A  large  number  can  be  traced  to  the  Glossators  and  their 
successors,  e.g.,  habemus  optimum  testem  confitentem  reum; 
actori  incumbit  rei  probatio  ;  f  cessante  ratione  legis  cessat  ipsa 
lex;*^  causa  cessante  cessat  effectus ;  semper  prasumitur  pro 
negante;  dolus  circuitu  non  purgatur;  ignorare  leges  est  lata 
culpa.W  Here  again  some  of  the  maxims  deal  with  a 
procedure  which  was  always  foreign  to  the  English 
tribunals,  e.g.i  Tortura  purgatur  infamia;  vilitas  persona  est 
justa  causa  torquendi  testem. 

There  is  a  large  number  which  seems  to  have  been 
misquoted  or  improved  from  the  Corpus  Juris  without  having 

*  Adopted  in  Jenkins'  Cent.t  32.  The  original  is  qui  taaurunt  cansensisse 
vidintuT.    Dig,  50,  17,  142. 

t  Co.  Litt,  14a. 

X  So  given  by  Lord  Cottenham  in  Mackeney  v.  Ramsays,  g  C.  and  F.  850. 
Co.  Liu.,  258a,  has  it  a  little  differently. 

§  Dig.  43.  16,  I,  4-  II  Dig,  46,  3,  12,  4. 

H  The  nearest  classical  form  is  n  incumbit  probatio  qui  dicit  non  qui  negai. 
Dig.  22,  3,  2. 

**  Criticised  by  Austin,  lect.  xxxvii.    The  gloss  is  on  Dig.  35,  i,  72,  6. 

ft  Bartolus,  Prima  super  Codicfy  on  Cod.  i.,  14. 
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come  through  any  intermediate  authority.  Here,  however, 
the  writer  is  on  dangerous  ground,  and  a  more  complete 
study  of  the  Glossators  and  Canonists  might  lead  in  some 
cases  to  a  different  conclusion.  How  easily  a  classical 
maxim  may  be  misquoted  is  shown  by  the  way  in  v/hich  the 
familiar  jus  publicum  privatorum  pactis  mutari  non  potest*  was 
treated  by  two  eminent  English  lawyers.  Sir  William  Follett 
quoted  it  as  pactis  privatorum  juri  publico  derogari  nequit.f 
Dr.  Lushington  put  it  a  little  differently,  Pactis  privatorum 
juri  publico  non  derogatur.X  It  may  be  interesting  to  append 
a  selection  of  some  of  the  better  known  maxims  with  their 
nearest  classical  analogues.  Actor  sequitur forum  rei  (which 
seems  to  appear  for  the  first  time  in  England  in  Branch)  is 
from  actor  rei  forum  sequi  debet. ^  Delegatus  non  potest  delegare 
is  an  extension  of  A  judice  judex  delegatus  jiidicis  dandi 
potestatem  nmi  habet.\\  Here  English  lawyers  have  applied 
to  agency  a  maxim  which  originally  applied  only  within 
very  narrow  limits,  and  to  a  class  whose  duties  were  judicial 
not  commercial,  Impossibilium  nulla  obligation  has  been 
similarly  extended,  and  becomes  in  Coke  lex  non  cogit  ad 
impossibilia,**  "  The  maxim  volenti  non  fit  injuria,  originally 
borrowed  from  the  Civil  Law,  has  lost  much  of  its  literal 
significance. "tt  It  has  been  borrowed  but  paraphrased  from 
nulla  injuria  est  qua  in  volentum  fiat.XX  A  reminiscence  of 
the  classical  solum  partem  cedium  existimo  nee  alioquin 
subjacere  uti  mare  navibus^^  and  calum  quod  supra  id  solum 
intercedit  liberum  esse  debet\\\\  results  in  cujus  est  solum  ejus  est 

•  Dig.  2,  14.  38. 

t  Arguendo  in  Swan  v.  Blair,  3  C.  &  F.  621. 

♦  Arg.  in  Phillips  v.  Innts,  4  C.  &  F.  241. 

i  Frag.  Vat,  §  325.  ||  Cod.  3,  i,  5. 

H  Dig.  50,  17,  185.  ••  Co.  Litt.,  231b. 

ft  Lord  Watson  in  Smith  v.  Baker  [1891]  A.C.  355. 
Jt  ^'^-  47.  10.  ».  5-  §§  Dig'  6,  I.  49.  pr. 

nil  ^»^-  4i»  i.7»  10. 

21 
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usque  ad  calum,  Qnidquid  plantatur  solo  solo  cedit  is  almost 
identical  with  omne  quod  inaiijicatur  solo  cedit*  Ulpian's 
partus  sequitur  matremi  by  the  change  of  one  word  (perhaps 
not  for  the  better)  becomes  partus  sequitur  ventrem,  Paulus' 
ex  nudo  facto  inter  cives  Romanos  actio  non  nasciturX  is  con- 
siderably expanded  when  it  appears  as  ex  nudo  pacto  non 
oritur  actio.^  Victum  in  expensarum  causa  victori  esse  con- 
demnandum\  is  Coke's  ubi  damna  dantur  victus  victori  in 
expensis  condemnari  debet,^  "  An  Englishman's  house  is 
his  castle/'  is  in  legal  Latin  Domus  sua  cuique  est  tutissimum 
refugium,**  and  is  probably  based  on  nemo  de  dome  sua 
extrahi  debet.if 

(3)  Maxims  of  indigenous  growth  include  some  which 
would  have  been  possible  in  Roman  Law,  others  which 
would  have  been  impossible,  and  this  for  historical, 
political,  or  etymological  reasons.  Among  those  which 
might  have  existed  in  Roman  Law,  but  do  not  seem  to 
have  been  framed  by  Roman  jurists,  are  JBquitas  sequitur 
legem,  de  minimis  non  curat  lex,  ubi  jus  ibi  remedium^  in 
fictione  juris  semper  est  ofquitas,  interest  reipublica  ut  sit  finis 
litium,  locus  regit  actum,  mobilia  sequuntur  personam.  The 
badness  of  the  Latin  is  sufficient  to  show  that  surplusagium 
non  nocetXt  is  indigenous.  Historical  considerations  will 
account  for  those  already  mentioned  in  treating  of  Bracton 
and  for  non  jus  sed  seisina  facit  stipitem,^^  hareditas  nunquam 


*  Dig,  41,  I,  7,  10.  t  Reg,  v.,  9.  J  SeHt.  ii.,  14,  i. 

§  This  occurs  in  Cujacius  on  Dig,  42,  i,  63,  and  seems  in  direct  opposition 
to  the  Canon  Law  pacta  quantumcunque  nuda  servanda  sunt  (Decretals  i,  35,  i). 

II  Cod.  3,  I,  13,  6.  %  2  Inst,  289. 

••  Semayne^s  Case,  5  Rep.  91.  ff  Dig,  50,  17,  103. 

l\  Branch,  216.  In  Jenkins'  Centuries  surplusagium  is  in  the  more  classical 
form  of  super flua.  The  maxim  is  much  more  extensive  than  non  solent  qtut 
abundant  vitiare  scripturas^  Dig,  50,  17,  94. 

§§  Fleta  vi.,  14. 
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ascendit*  ecclesia  non  solvit  decimas  ecclestce,  lex  A  nglice  sine 
parliamenio  mutari  non  potest,f  qua  in  Curia  Regis  acta  sunt 
rite  agi  prasumuntur.X  Curia  Regis  non  debet  deficere  in  jmtitia 
exhibenda,^  quod  nullius  est  est  domini  Regis,\\  possessio  fratris 
defeodo  simplici  facit  sororem  esse  heredem,^ 

Enough  has  perhaps  been  said  to  prove  the  interest  of  a 
theme  which  would,  if  carried  out  with  completeness, 
probably  be  the  work  of  a  lifetime.  Few  students  of 
jurisprudence  would  be  qualified,  and  probably  still  fewer 
would  be  willing,  to  devote  the  time  to  a  careful  search 
among  the  voluminous  and  forgotten  writings  of  jurists 
whose  very  names  are  only  known  to  students  of  the 
history  of  law.  But  in  order  to  make  the  list  complete 
some  such  unremunerative  and  assiduous  toil  as  this  would 
have  to  be  undertaken.  It  has  probably  now  become 
practically  impossible. 

James  Williams. 


•  Olanvill,  vii.,  i.  f  «  In»t.,  619. 

{  3  Bolstr.  43  ;  cf,  Co.  Litt.  6b,  Jenkins,  dnt.,  185. 
S  Jenkins,  C$nt,,  335. 
II  Fleta  ill.,  12.  •!  Co,  Litt.,  14b. 
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II.— FOREIGN     MARITIME     LAWS  : 
IV.  SCANDINAVIA. 

O INCE  the  last  instalment  of  the  Scandinavian  Maritime 
^  Law  appeared,  in  February,  1894,  the  hope  expressed 
that  Norway  would  join  the  other  Scandinavian  States, 
Sweden  and  Denmark,  in  enacting  the  Law  has  been 
realized,  and  the  Norwegian  Version,  which  differs  only  in 
small  details  from  that  in  force  in  the  other  States,  came 
into  operation  in  Norway  on  the  ist  July,  1894. 

In  succeeding  instalments,  any  variations  between  the 
versions  will  be  noted  whilst  adhering  to  the  Danish  Version 
as  the  first  which  came  into  operation. 

An  English  translation  of  the  Danish  Version  of  The 
Chapter  on  Average,  which  is  now  presented,  appeared  in  a 
Parliamentary  Paper,  Fo.  1892,  No.  240.  That  translation 
was  made  by  Vice-Consul  Schmidt,  of  Elsinore,  who,  as 
already  stated,  has  supplied  the  literal  translation  of  the 
Danish  Code  here  edited  and  annotated,  and  has  been 
treated  in  the  same  way.  The  construction  of  some 
sentences  being  altered  in.  accordance  with  English  use, 
whilst  the  sense  of  the  original  is,  it  is  hoped,  preserved. 

Chapter  VII. 

Average, 

Art.  187.  All  damage  voluntarily  done  to  ship  or  cargo,  in 
order  to  avoid  a  danger  threatening  both,  as  well  as  all 
sacrifices  made  for  this  purpose  and  all  necessary  damages 
and  expenses  incurred  in  connection  with,  or  in  consequence 
of,  such  acts,  is  considered  to  be  General  Average.  General 
Average  is  borne  by  ship,  freight,  and  cargo  in  proportion 
to  their  values,  and  in  conformity  with  the  rules  laid  down 
in  sects.  207  to  212. 

B.  104,  F.  401,  G.  702,  718,  H.  698,  704, 1.  647,  P.  636,  S.  8ia. 
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188.  The  following  must  be  made  good  as  General 
Average : — 

(i.)  Cargo  and  ship's  apparel  jettisoned  for  the  purpose 
of  lightening  a  ship  in  distress,  or  to  escape  enemies 
or  pirates,  as  well  as  goods  and  ship's  apparel  washed 
overboard,  in  consequence  of,  or  in  conjunction  with, 
such  jettison,  as  well  as  other  damage  caused  by  the 
jettison,  or  by  the  measures  it  necessitates. 

(2.)  Masts,  sails,  or  other  ship's  apparel  cut  away,  anchors 
and  chains  slipped,  and  other  damage  sustained  in 
consequence  of,  or  in  conjunction  with,  such  cutting 
away  or  slipping,  if  the  sacrifice  is  made  in  order  to 
save  ship  and  cargo  from  a  common  danger,  as,  for 
instance,  to  avoid  a  stranding  or  a  collision. 

(3.)  Damage  done  to  ship  or  cargo  in  order  to  prevent 
the  breaking  out  of  fire,  to  extinguish  a  fire  already 
broken  out,  to  give  water  access  to  the  pumps,  and 
to  facilitate  the  escape  of  the  water  when  the  vessel 
has  been  struck  by  heavy  seas  swamping  the 
deck. 

(4.)  Expenses  incurred  for  salvage  to  bring  ship  and  cargo 
out  of  a  danger  threatening  both,  as  also  damage 
done  to  either  of  them  by  ships  whose  assistance  is 
made  use  of. 

(5.)  Damage  done  to  the  ship  or  cargo  by  the  master 
intentionally  running  the  vessel  aground  to  avoid  a 
greater  danger  threatening  both,*  but  only  in  so  far 
as  it  can  be  shewn  that  in  doing  so  a  sacrifice  has 
really  been  made, 

(6.)  Damage  done  to  ship  or  cargo  and  expenses  incurred 
in  getting  the  vessel  off  the  ground  and  conveying  her 
and  her  cargo  into  a  place  of  safety.  If  the  voyage 
cannot    be    prosecuted,   either  on   account   of    the 

*  The  words  after  the  comma  do  not  appear  in  the  Swedish  Code. 
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impossibility  of  getting  the  vessel  off,  or  by  her  being 
condemned  after  being  got  ofif,  the  General  Average 
only  comprises  the  damage  done  and  the  expenses 
incurred  up  to  the  time  it  became  obvious  that  the 
voyage  could  not  be  prosecuted. 
(7.)  Expenses  incurred  in  seeking  a  port  of  refuge  for  the 
purpose  of  bringing  ship  and  cargo  into  safety,  for 
instance,  when  the   ship  has  become  unseaworthy 
during  the  voyage,  or  the  voyage  cannot  be  prosecuted 
owing  to  a  declaration  of  war,  sudden  breaking  up  of 
ice,*  or  any  similar  occurrence  which  would  expose 
ship  and  cargo  to  imminent  danger. 
The  expenses  thus  classed  as  General  Average  are  : — 
Pilotage,  light,  beacon,  and  harbour   dues,  with   other 
charges  incurred  through  the  vessel's  detention  in 
the  port  of  refuge,  expenses  incurred  by  discharging, 
storing,   and    restowing    the    cargo    in    case    such 
discharge,  &c.,  was  necessary  to  enable  the  vessel 
to  enter  the   harbour,  or  was  rendered   necessary 
by   the   same   cause  as  that   which   compelled  the 
vessel  to  make  a  port  of  refuge,  &c.      The  following 
are    also    considered    to    be    General    Average : — 
Master's  and  crew's  wages  and  victuals  during  the 
time  the  vessel  is  detained  in  the  port  of  refuge,  if 
these  expenses  could  not  have  been  saved  by  dis- 
charging the  crew.     If  the  detention  in  the  port  of 
refuge  is  prolonged  from  some  other  cause,  such  as 
the  prosecution  of  the  voyage  being  hindered  by  ice 
or  the  state  of  the  weather,  or  if  the  repairs  them- 
selves are  retarded  unreasonably,  then  the  wages  and 
victualling  expenses  thus  accruing  will  not  be  made 
good  in  General  Average.      If  the  voyage  terminates 
in  the  port  of  refuge,  the  expenses  will  only  be  made 

•  See  §  190,  post. 
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good  up  to  the  day  on  which   it  was   decided  to 
terminate  the  voyage  there. 

No  losses  caused  by  natural  wastage,  leakage,  or  deteriora- 
tion of  the  cargo  or  any  other  damage  it  may  sustain 
in  the  port  of  refuge,  nor  expenses  incurred  in 
attempting  to  prevent  such  losses  and  damages,  are 
considered  as  General  Average.  Any  damage  which 
the  cargo  may  sustain,  either  in  discharging  or 
reloading  in  a  port  of  refuge  is  only  made  good  in 
General  Average  if  such  discharging  or  reloading 
had  to  be  accomplished  by  means  of  other  craft  or 
in  any  other  unusual  way. 

Special  expenses  rendered  necessary  in  a  port  of  refuge 
on  account  of  the  dangerous  nature  of  the  cargo  are 
not  included  in  General  Average. 

Expenses  incurred  in  a  port  of  refuge  for  the  temporary 
repair  of  damage  not  caused  by  a  General  Average 
act  must  be  made  good  in  General  Average,  if  by 
such  temporary  repair  expenses  are  saved  which 
otherwise  would  have  been  necessary  and  would  have 
been  allowed  in  General  Average. 

(8.)  Loss  or  damage  sustained  by  the  cargo  in  a  case  of 
distress  by  any  part  thereof  being  made  use  of  to 
enable  the  ship  to  proceed  on  the  voyage,  or  in  any 
other  way  to  save  the  ship  and  her  cargo,  also  losses 
of,  or  damages  to,  the  ship's  apparel,  when  used  in 
a  case  of  necessity  for  any  other  purpose  than  that 
for  which  they  were  intended. 

*  Coals  or  other  engine-room  stores    that   a   steamer 

consumed  in  order  to  get  ofif  the  ground,  as  also 
whatever  is  consumed  in  working  the  pumps  in  case 
of  springing  a  leak  is  made  good  in  General  Average. 

*  This  has  recently  been  decided  to  be  the  Law  in  England.    The  Bona, 
1S95.  P-  "5- 
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Also  stores,  &c.,  consumed  in  removing  the  vessel 
from  one  berth  to  another  in  a  port  of  refuge,  and  in 
discharging  and  reloading  the  cargo  in  cases  where 
these  expenses  are  items  of  General  Average,  but,  on 
the  other  hand,  what  is  consumed  by  making  and 
leaving  a  port  of  refuge,  or  generally  owing  to  the 
prolongation  of  the  voyage  even  if  this  is  owing  to 
a  General  Average  is  not  made  good. 

Sec  §190  (4),  post. 

(9.)  Damage  intentionally  done  to  ship  or  cargo  in  order 
to  facilitate  its  defence  against  enemies  and  pirates, 
as  also  damage  sustained  during  such  defence,  the 
ammunition  used  in  such  defence,  and  also  goods  or 
money  employed  for  the  purpose  of  saving  or  ran- 
soming ship  and  cargo. 

(10.)  Subsistence  and  medical  expenses  for  mem- 
bers of  the  crew  who  are  wounded  in  defending 
the  ship  against  enemies  or  pirates,  or  in  carrying 
out  directions  given  to  save  the  ship  and  cargo,  as 
long  as  they  are  under  medical  treatment,  burial 
expenses  for  the  killed  and  the  increased  expense  of 
replacing  the  seamen  wounded  or  killed  by  others. 

(II.)  Freight  lost  in  consequence  of  a  General  Average  act. 

(12.)  Losses  and  expenses  incurred  through  the  necessity 
of  raising  funds  to  cover  the  amount  of  a  General 
Average,  such  as  commission,  interest,  and  insurance 
premium  upon  the  amount  advanced,  bottomry- 
premium,  if  it  has  been  necessary  to  raise  the  funds 
by  a  bottomry-bond,  and  any  losses  which,  owing  to 
difference  in  price,  are  sustained  by  the  sale  of  cargo 
in  a  port  of  refuge  to  cover  General  Average  expenses. 

(13.)  Commission  to  agent  employed  in  transacting  the 
ship's  business  connected  with  the  Average. 

(14.)  The  costs  of  the  sea  protest,  surveys  and  valuations, 
and  the  expenses  of  procuring  the  documents  and 
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particulars  required  by  the  Average-stater,  and  the 
costs  of  the  Average  statement  itself. 

B.  99,  loi,  F.  397,  399.  G.  702,  703,  H.  696—698, 1.  64a,  643,  646,  P.  635, 
R«  391. 397  ^*  w^M  s.  806,  808.    E.  235,  237. 

189.  General  Average  does  not  include  damage  caused 
by  an  accident  during  the  carrying  out  of  measures  taken 
in  order  to  save  ship  and  cargo,  even  if  the  sacrifice  itself 
is  avoided  thereby,  nor  damage  which  only  remotely  and 
indirectly  is  connected  with  these  measures. 

Thus  a  topmast  carried  away  by  a  gale  while  the  crew  is 
engaged  in  cutting  away  the  lower  mast,  even  if  the  cutting 
away  of  the  lower  mast  was  thereby  avoided,  damage  to 
ship  and  cargo  in  a  port  of  refuge  by  storm,  fire,  theft,  or 
similar  accidents,  losses  sustained  from  the  cargo  not  being 
delivered  within  the  time  stipulated  in  consequence  of 
General  Average,  or  any  extra  charge  for  insurance  on  the 
vessel  or  compensation  for  the  loss  of  expected  freight 
caused  by  the  detention  under  Average  are  not  allowed  as 
General  Average. 

190.  The  following  do  not  share  in  General  Average : — 
(I.)    Goods   loaded   in  the   ship    without  the   master's 

knowledge,  moneys,  documents  of  value,  *  precious 
stones,  or  other  valuables  which  have  not  been 
declared  as  laid  down  in  Art.  143. 

B.  109,  F.  420,  G.  710,  H.  733, 1.  649,  P.  640,  s.  816. 

(2.)  A  deck-load  thrown  overboard  or  damage  done  to  a 
deck-load  by  a  jettison,  or  in  consequence  of  measures 
taken  to  save  ship  or  cargo,  unless  the  jettison  was 
effected  for  the  purpose  of  lightening  a  stranded  vessel. 

P.  421,  G.  710,  H.  733, 1.  650,  P.  641,  s.  855. 

The  term  **  deck-load "  includes  not  only  goods 
carried  on  the  upper  deck,  in  the  boats,  or  hanging 
outside  the  vessel,  but  also  goods  stowed  in  such 
superstructures   as  are   not  built  into   the   vessel's 

*  Precious  stones  ve  not  specially  mentioned  in  the  Swedish  version. 
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frame-work,  or  in  other  ways  give  sufficient  security' 
against   sea-damage,   or  being    washed    overboard. 

See  §1x7,  anU. 

(3.)  Damage  done  by  such  measures  to  ship's  apparel 
lying  on  the  deck  when  not  in  its  proper  place. 

(4.)  Damage  done  by  carrying  a  press  of  sail,  even  in 
order  to  avoid  stranding  or  to  escape  from  enemies 
or  pirates,  damage  to  sails,  and,  in  steamers,  to 
boilers  and  engines,  unless  such  damage  is  caused  in 
attempting  to  get  the  vessel  off  the  ground,  and  also 
damage  caused  to  the  pumps  in  attempting  to  keep 
the  vessel  free  of  water. 

See  §188  (8). 

G.  709  (3)., 

(5.)  Losses  caused  by  cutting  away  masts,  spars,  and  other 
gear  already  broken  in  consequence  of  a  Particular 
Average  accident,  even  if  this  cutting  away  is  rendered 
necessary  in  order  to  avoid  a  danger  threatening 
ship  and  cargo. 

(6.)  Damage  done  to  spontaneously  ignited  or  heated 
cargo  by  *  throwing  it  overboard,  pumping  water 
over  it,  or  by  any  other  measures  taken  to  extinguish 
the  fire,  as  also,  in  every  case  of  fire  on  board,  the 
damage  done  by  such  measures  to  any  part  of  the 
cargo  already  ignited. 

(7.)  Expenses  incurred  in  consequence  of  the  ship  having 
to  make  a  port  of  refuge  on  account  of  deficiency  in 
her  outfit  or  stores,  or  through  t  ice  or  other 
hindrances  caused  by  the  weather. 

P.  658,  S.  8jo,  I.  646  (4),  P.  658. 

191.  The  fact  t4iat  the  sacrifice  was  rendered  necessary 
in   consequence  . of   an  error  of  judgment  or  neglect   of 


*  Nospecial  mention  of  "  throwing  overboard  '*  appears  in  the  Swedish  version, 
t  See  §188  (7). 
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either  *  master  or  crew,  or  any  other  person  on  board,  does 
not  preclude  the  damages  sustained  being  brought  into 
account  as  General  Average,  but  the  person  who  caused  the 
damage  cannot  claim  compensation  for  any  loss  he  may 
have  sustained  himself  owing  to  the  Average  act.  If  the 
danger  to  which  the  ship  was  exposed  was  attributable  either 
to  the  *  master  or  to  anyone  else  for  whom  the  owner  is 
responsible,  the  latter  has  no  claim  for  compensation  for 
the  loss  he  sustains. 

If  the  master  or  anyone  else  on  board  who  has  acted  on 
his  behalf  committed  an  error  of  judgment  in  estimating 
the  nature  of  the  danger,  or  if  he  has  erred  in  the  choice 
of  the  proper  measures  to  avoid  such  danger,  then  such 
error  shall  not  preclude  the  damages  sustained  being  made 
good  in  General  Average,  but  the  owner  cannot  claim  any 
compensation  for  the  loss  he  has  sustained,  unless  the  error 
committed  appears  excusable  under  the  circumstances. 

Whoever  thus  loses  his  right  to  compensation,  or  who, 
in  consequence  of  an  error  committed  by  a  third  person, 
has  had  to  pay  an  Average  contribution,  can  claim  re- 
imbursement from  the  person  on  whom  the  responsibility 
rests. 

192.  General  Average  is  not  precluded  even  if  the  object 
of  the  sacrifice  is  not  attained. 

B.  111-113,  F.  423-45»5»  G-  705.  H.  734-735.  I-  ^5h  P-  ^4^f  S.  856,  860,  861. 

193.  A  General  Average  distribution  is  not  excluded  by 
the  fact  that  the  sacrifice  has  comprised  cither  the  whole 

*  The  Swedish  Code  does  not  specially  mention  the  master  in  either  of  these 
cases,  but  speaks  only  of  the  "  act  of  some  person "  in  the  former  caie, 
any  **  fault  or  neglect  for  which  the  owner  was  answerable "  in  the  latter ; 
the  Norwegian  Code  agrees  with  that  of  Sweden  in  the  former  case,  and  wifh 
the  Danish  text  as  here  given  in  the  latter. 

C/.  French  Law  as  laid  down  by  the  Cour  de  Caaaation  in  Crowley  v,  St. 
Fr^rcs,  ai  J.D.I.  P.  806.  10  R.I.D.M.  147,  Oriental  S.S.  Co.  v,  GenesUl. 
10  R.I.D.M.  721. 

G.  704. 
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of  the  ship  or  the  whole  of  the  cargo,  nor  by  the  fact  that 
after  the  Average  only  a  part  of  the  ship  or  a  part  of  the 
cargo  alone  has  been  saved. 

There  is  a  slight  verbal  diflference  in  the  wording  of  both  the  Swedish  and 
Norwegian  Codes,  but  it  does  not  appear  to  affect  the  sense. 
G.  705. 

194.  When  a  sacrifice  is  to  be  made  it  is  the  duty  of  the 
master  to  see  that  such  sacrifice  does  not  involve  a  heavier 
loss  than  is  necessary  for  the  attainment  of  the  object  in 
view.  Thus,  in  a  case  of  jettison  of  cargo  or  ship's  apparel, 
the  heavier  and  least  valuable  articles  must  be,  as  far  as 
practicable,  thrown  overboard  first,  and  after  them  the 
lighter  and  more  valuable  goods. 

If  the  master  has  erroneously  caused  a  greater  amount  of 
damage   than   necessary,  the   rule  laid  down  in  Art.  191 
comes  into  operation. 
F.  411,  G.  504, 1.  645,  s.  815. 

195.  Before  doing  any  act  out  of  which  a  General 
Average  claim  may  arise,  the  master  must,  as  far  as 
practicable,  consult  the  most  experienced  and  ablest 
persons  on  board.  A  record  of  this  must,  as  soon  as 
possible,  be  entered  in  the  log-book,  or  be  otherwise 
reduced  to  writing  if  no  log-book  is  kept  on  board,  in  order 
to  be  produced  when  the  sea-protest  is  made.  In  the 
record  must  be  set  forth  all  the  circumstances  which  may  , 
be  of  importance  for  the  adjustment  and  apportionment  of 
the  Average,  especially  the  purpose  for  which  the  sacrifice 
was  made,  and,  as  far  as  possible,  an  accurate  list  of  the 
things  sacrificed  or  other  information  as  to  the  extent  of 
the  damage. 

As  to  consulting,  see  Art.  59. 
F.  410,  412,  P.  655,  S.  813,  814. 

196.  Damage  to  the  vessel  and  her  apparel  must  be 
valued  by  competent  persons  appointed  under  Art.  41  at 
the  place  where  the  repairs  are  effected,  if  the  ship  is 
repaired  in  a  port  of  refuge,  or  else  at  the  termination  of 
the  voyage. 
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The  surveyors  must  state  in  their  report  what  the 
repair  of  each  separate  damage  will  amount  to.  If  new 
articles  have  to  be  procured  in  place  of  those  damaged, 
it  must  be  stated  what  these  new  articles  will  cost,  as  also 
what  the  damaged  articles  are  worth. 

All  damage  arising  from  old  age,  decay,  and  the  like, 

must  be  kept  separate  fiom  the   damage  caused   by  the 

Average,  and  valued  separately. 
F.414,  0.711,8.833.  854(6). 

197.  In  calculating  a  General  Average  loss  on  ship  and 
apparel,  the  valuation  of  the  surveyors  is  to  be  taken  as  a 
basis  when  the  damage  is  not  repaired,  and  also  when  the 
surveyors'  estimate  is  less  than  the  amount  which  the 
repairs  cost,  while  on  the  contrary  the  actual  expenses 
of  repairs  are  to  be  taken  as  a  basis  when  these  are  less 
than  the  estimate. 

G.  711. 

198.  Damage  to  iron  vessels  with  masts  and  spars  of  iron 
is  made  good  to  the  full  amount  of  the  cost  of  repairing 
them,  if  the  vessel  at  the  time  of  the  accident  has  been 
under  five  years  at  sea.  If  the  accident  has  occurred  after 
this,  but  before  the  ship  has  been  ten  years  at  sea,  one-sixth 
is  deducted  as  the  difference  between  new  and  old.  If  the 
ship  has  been  over  ten  years  at  sea,  then  one-third  is 
deducted.  Damage  to  the  engines  is  made  good  in  full  if 
they  have  been  in  use  for  a  period  of  less  than  three  years 
when  the  accident  occurred,  if  the  damage  occurs  after 
this,  but  before  they  have  been  in  use  for  six  years,  one- 
sixth  is  deducted  ;  above  that  time  the  deduction  amounts 
to  one-third.  Damage  to  wooden  masts,  spars,  and  standing 
gear  is  made  good  in  full  if  the  vessel  has  been  under 
one  year  at  sea,  and  *  other  damage  also  if  the  vessel  has 
been  under  half  a  year  at  sea ;  after  the  lapse  of  t  one  year, 

*  Swedish  Code  specially  mentions  **  Damage  to  boiler  "  in  this  place, 
t  Swedish  and  Norwegian  Codes  for  **  one  year,''  read  "  these  periods." 
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one-third  is  deducted.  No  deduction  is  made  for  anchors, 
and  for  chains  only  one-sixth  is  deducted. 

If  the  vessel  is  a  wooden  one,  the  damage  to  the  hull  is 
made  good  in  full  if  the  ship  has  not  been  two  years  at  sea 
when  the  accident  occurred ;  if  the  damage  has  been 
sustained  after  this,  the  deduction  amounts  to  one-third 
new  for  old.  Other  damage  is  made  good  in  the  same 
proportion  as  stated  above  in  respect  to  iron  vessels. 

From  the  amounts  thus  estimated  is  deducted  the  value 
of  old  material  which  has  been  replaced  with  new  either  at 
the  valuation  fixed  by  the  surveyors,  or  the  net  proceeds 
realized  if  sold  by  auction. 

If  the  vessel  is  found  to  require  new  metal  sheathing,  the 
compensation  is  calculated  in  such  a  way  that  from  the 
sum  it  would  cost  to  give  the  ship  a  new  coat  of  sheathing 
of  the  same  weight  as  the  old  originally  had,  is  deducted 
the  value  of  the  old  sheathing  as  metal.  The  sum  thus  left 
is  made  good  with  a  deduction  of  one-sixtieth  for  copper  or 
yellow  metal,  and  of  one-thirtieth  for  zinc  or  other  metals, 
for  each  whole  month  of  30  days  which  have  passed  since 
the  old  sheathing  was  put  on.  If  the  ship  has  had  her 
copper  or  yellow  metal  sheathing  for  more  than  five  years 
or  her  sheathing  of  other  metal  for  more  than  two  and  a-half 
years,  there  is  no  compensation. 

G.  71a,  H.  713.  S.  854  (6). 

199.  If  the  ship,  after  a  General  Average  act,  is  either  a 
complete  wreck  or  has  sustained  such  serious  damage  that 
the  surveyors  declare  her  not  worth  repairing,  then  the 
value  which  the  ship  is  estimated  to  have  had  at  the  moment 
the  sacrifice  took  place,  after  deducting  the  proceeds  of 
what  is  saved,  is  the  value  to  be  made  good. 

See  Art.  6,  anU, 

200.  The  compensation  for  goods  lost  by  a  General 
Average  act  is  calculated  at  the  price  such  goods  would 
have   fetched  .at  the  port  of  destination  on  their  arrival 
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there,  or,  if  the  remaining  goods  do  not  reach  this  port  of 
destination,  at  the  prices  ruling  in  the  port  where  the 
voyage  terminates,  after  deducting  freight,  duty,  and  other 
.  expenses  which  the  cargo -owner  saves  in  consequence  of 
the  goods  not  reaching  their  port  of  destination. 

If  the  real  value  of  the  goods  cannot  be  found  out  in 
any  other  way,  such  value  must  be  fixed  by  *  competent 
persons.  If  the  goods  have  been  sold  in  the  port  of 
refuge  their  net  proceeds  should  be  the  very  least  which 
has  to  be  claimed  in  compensation. 

F.  415, G.  713. 

201.  If  goods  have  been  damaged  by  a  General  Average 
act,  the  compensation  is  calculated  by  deducting  from 
the  value  of  such  goods  in  an  undamaged  state  the 
value  of  the  goods  as  saved.  This  value  has  to  be  fixed  by 
t  competent  persons  ;  if  the  goods  have  been  sold,  the 
proceeds  of  the  sale  will  form  the  basis.  From  the 
amounts  as  per  estimate  or  per  sale  have  to  be  deducted 
the  freight  and  the  expenses  mentioned  in  the  foregoing 
paragraph. 

G.  714. 

202.  If  goods  that  are  lost  or  damaged  by  a  General 
Average  act  have  already  depreciated  in  value  by  a 
particular  Average  accident  or  by  inherent  defects,  or  in 
some  other  way,  or  if  goods  damaged  by  a  General  Average 
act  have  sustained  further  damage  by  accidents  not  con- 
nected with  the  General  Average,  then  an  amount  equal  to 
the  loss  in  value  arising  through  any  of  the  foregoing 
circumstances  has  to  be  deducted  from  the  compensation. 
The  amount  thus  to  be  deducted  has  to  be  fixed  by 
X  experts  who  will  take  into  consideration  the  damage  which 

*  For  appointment  of  surveyors  see  Art.  41,  which  is  specifically  mentioned 
here  in  the  Swedish  version, 
t  See  note  to  Art.  200,  antt, 
X  See  note  to  Art.  200. 
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Other  goods  of  the  same  or  a  similar  description,  and  which 
did  not  receive  any  damage  by  the  General  Average  act, 
have  sustained. 
G.  715,  s.  850. 

203.  No  compensation  is  allowed  in  General  Average  for 
goods  for  which  no  bill  of  lading  has  been  signed  and 
which  are  not  mentioned  in  cargo  book,  manifest,  or  other 
shipping  documents.  The  master's,  crew's,  and  passengers' 
effects  and  travelling  requisites  will  be  made  good  if  lost  by 
a  General  Average  act. 

The  Swedish  Code  requires  the  Master,  &c.,  to  verify  the  loss  in  writing. 
B.  109,  F.  420,  G.  7x0,  H.  731,  732,  733, 1.  648,  649,  P.  639,  640,  S.  8x6. 

204.  The  .freight  for  goods  lost  by  a  General  Average 
accident,  or  which  have  been  sold  in  a  port  of  refuge  to 
cover  Average  expenses,  is  made  good  by  the  amount 
which  would  have  been  payable  if  the  goods  had  remained 
in  the  ship  until  she  had  reached  her  port  of  destination, 
or,  in  case  the  voyage  was  interrupted,  at  the  port  where 
the  voyage  terminated.  From  the  amount  of  the  freight 
which  is  lost  the  special  expenses  which  the  shipowner 
saves  by  the  sacrifice  or  sale  of  the  goods  must  be 
deducted. 

As  to  calculation  of /ro  rata  freight  see  Art.  160,  anU. 
G.  717. 

205.  The  right  to  compensation  in  General  Average  may 
be  wholly  or  partly  lost  if  anything  belonging  to  either 
ship  or  cargo,  after  having  first  been  damaged  by  a  General 
Average  act,  afterwards  is  destroyed  or  sustains  damage  by 
a  Particular  Average  accident,  if  it  can  be  shewn  that  such 
thing,  even  if  the  General  Average  act  had  not  taken  place, 
would  have  been  wholly  or  partly  destroyed  by  the  subse- 
quent Particular  Average  accident. 

In  the  same  way  the  General  Average  distribution  is 
modified  or  becomes  of  no  effect  if  it  can  be  proved  that 
objects  lost  by  a  General  Average  act  would   have  been 
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destroyed  or  damaged  by  a  subsequent  Particular  Average 
accident,  if  they  had  remained  on  board. 

G.  707. 

206.  Damage  caused  partly  by  a  General  Average  act  and 
partly  by  a  Particular  Average  accident,  as  well  as  the 
expenses  common  to  both  Averages,  must  be  equitably  and 
justly  distributed  between  the  two  Averages. 

o.  706,  S.  850. 

207.  The  ship  contributes  to  the  General  Average  in 
proportion  to — 

(i.)  The  amount  which  two  duly  appointed  *  surveyors 
declare  to  be  her  value  at  the  port  where  the  voyage 
ends ;  and 

(2.)  The  amount  which  in  the  Average  statement  is  to  be 
made  good  for  damage  to  the  ship,  provided  these 
repairs  have  not  been  effected. 

If  the  ship,  after  the  General  Average  occurred,  has 
received  improvements  or  repaired  damages  not 
connected  with  the  General  Average,  then  the  value 
of  such  improvements  and  such  repairs  have  to  be 
deducted  from  the  amount  stated  by  the  surveyors 
to  be  her  value. 

G.  719,  H.  727.  I.  654,  p.  647,  S.  854  (7). 

208.  The  cargo  contributes  to  the  General  Average  in 
proportion  to — 

(i.)  The  value  of  the  goods  which  were  on  board  when 
the  General  Average  occurred,  and  which  were  still 
on  board  or  in  safety  when  the  voyage  terminated, 
such  value  to  be  fixed  according  to  the  rules  given  in 
Arts.  200  and  201. 

(j?..)  The  amount  to  be  made  good  in  compensation  for 
goods  sacrificed  or  damaged  by  General  Average 
occurring  during  the  voyage. 


*  See  note  to  Art.  200. 
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(3.)  The  compensation  which  the  cargo-owner  has  to 
receive  from  the  shipowner  for  goods  which,  in  the 
course  of  the  voyage,  have  been  lost,  damaged,  or 
sold  for  the  ship's  benefit,  as  under  Art.  149. 

The  reference  to  Art.  X49  does  not  appear  in  the  Swedish  version. 
G.  720,  H.  727-730, 1.  655,  656,  P.  639.  §  I  (2),  649,  S.  854. 

209.  The  freight  contributes  to  the  General  Average 
on  half — 

(i.)  Of  the  gross  freight  earned  at  the  termination  of  the 

voyage,  and 
(2.)  Of  the  compensation  allowed  in  the  General  Average 

statement  for  freight  lost. 

*  If  no  specific  freight  has  been  agreed  upon,  the  rate 
quoted  at  the  port  of  shipment  for  similar  goods  at  the 
same  season  of  the  year,  must  be  adopted  as  a  basis  for 
calculating  the  amount. 

G.  723,  H.  727,  I.  647,  P.  639,  §  I  (3). 

210.  If  an  advance  of  freight  has  been  made  on  the 
condition  that  it  is  not  to  be  repaid  if  the  ship,  on  account 
of  accidents  intervening,  earns  no  freight ;  the  owner  is 
not  bound  to  contribute  to  the  General  Average  on  the 
amount  thus  advanced. 

Sec  Art.  151. 
I.  654. 

211.  From  the  values  which,  according  to  the  rules  laid 
down  in  Arts.  207  to  210,  have  to  contribute  to  the  General 
Average  must  be  deducted— 

Firstly,  any  contribution  to  a  subsequent  General  Average 
occurring  later  on  during  the   same  voyage;    and 

Secondly,  any  expenses  incurred  in  saving  or  preserving 
the  objects  contributing,  and  for  which  no  com- 
pensation is  allowed  in  General  Average. 

G.  724. 

*  The  Swedish  and  Norwegian  versions  refer  to  Art.  150,  ante,  lor  the  method 
of  ascertaining  the  amount  of  freight. 
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212.  The     following    do    not     contribute    to    General 
Average — 

(i.)  Ship's  provisions,  bunker  coals,  and   other  engine- 
room  stores,  as  well  as  ship's  military  stores. 
(2.)  Master's  and  crew's  wages. 

(3.)  The  clothes  and  travelling  requisites  belonging  to 

persons  on  board  and  whatever   they  have   about 

them. 

If  such  objects   as  are  mentioned  in  No.  3  have  been 

sacrificed  or  damag'ed  by  a  General  Average  act  the  owner 

nevertheless  participates  in  the  distribution  to  the  amount 

allowed  for  them  in  the  Average  adjustment. 

See  Art.  190  (i),  ante. 

G.  725,  H.  731,  I.  648,  P.  639,  §2,  S.  856. 

213.  The  adjustment  and  apportionment  of  General 
Average  takes  place  at  the  *port  where  ship  and  cargo 
separate,  and  in  conformity  with  the  laws  of  the  country 
where  such  separation  takes  place.  In  this  country  the 
adjustment  is  made  by  sworn  Average-staters.  *  If  any 
dispute  arises  concerning  the  correctness  of  the  statement, 
the  questions  at  issue  have  to  be  referred  to  the  decision  of 
the  Court. 

G.  729,  H.  711,  722,  723,  725, 1.  658,  P.  650-652,  S.  846. 

214.  It  is  the  master's  duty  as  soon  as  possible  to  see 
that  the  requisite  steps  are  taken  to  have  the  Average 
adjusted,  and  every  person  concerned  is  bound  to  provide 
the  Average-stater  with  all  such  information  and  documents 
as  he  may  consider  necessary.t 

G.  730,  73 1»  H.  724,  I.  657.  658.  P.  652,  S.  851,  852. 

*  The  Swedish  version  provides  for  a  local  custom  not  to  settle  at  the 
actual  port  but  in  a  larger  one  in  the  neighbourhood,  and  the  last  sentence 
as  to  judicial  proceedings  is  omitted,  being  covered  by  the  general  laws,  and 
see  Arts.  326,  329,  post. 

t  The  Swedish  version  contains  the  following  provisions  in  addition ,  and  makes 
provision  for  any  interested  party  having  the  Average  adjusted  if  the  Captain 

22 — 2 
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215.  If  goods  are  entered  in  the  Average  statement  as 
lost,  and  such  goods  are  afterwards  recovered,  or  if  any 
damage  has  been  entered  therein  which  afterwards  has 
been  made  good  by  the  person  causing  the  damage,  the 
Average  statement  has  to  be  amended  by  a  supplementary 
statement.  The  drawing  up  of  the  Average  statement  must 
not,  however,  be  retarded  by  a  prospect  that  may  exist  of 
recovering  the  objects  sacrificed  or  obtaining  compensation 
for  the  damage, 

G.  722,  H.  739.  740,  I.  653,  P.  646.  s.  863. 

216.  The  liabiUty  of  the  owner  of  goods  subject  to  a 
General  Average  contribution  is  limited  to  the  goods 
themselves,  and  is  not  personal. 

See  Arts.  268  (3),  274  (2). 

G.  727,  728.  H.  738, 1.  671  (6).  673  (4),  675  (8),  S.  867.  868,  951. 

217.  A  ship  under  liability  for  General  Average  contri- 
bution must  not  leave  the  port  where  ship  and  cargo 
separate,  and  goods  liable  to  such  contribution  must  not 
be  given  up  to  their  owners  before  such  contribution  has 

fails  to  do  so : — **  It  shall  be  the  duty  of  the  Adjuster,  whenever  t  request  tor  an 
adjustment  of  Average  is  made,  to  summon  as  soon  as  possible,  by  a  notice 
inserted  in  the  Official  Gazette  and  in  a  local  paper,  all  persons,  who  claim 
to  participate  in  the  Average,  to  state  in  writing,  within  a  certain  prescribed 
time,  what  evidence  they  propose  to  adduce  in  support  of  their  claim,  and  to 
send  in  to  him  any  documents  to  which  they  wish  to  refer.  If  any  of  the 
documents  delivered  are  found  incomplete  the  Adjuster  should,  as  soon  as 
possible,  request  the  respective  party  to  furnish  the  necessary  information. 
When  the  time  prescribed  in  the  notice  expires,  or,  if  no  complete  documents 
have  been  delivered  in  by  the  time  appointed,  then  when  they  are  all  delivered, 
it  shall  be  the  duty  of  the  Adjuster  to  have  the  Average  statement  drawn  up  in 
duplicate  within  two  months,  and  on  a  day  of  which  notice  must  be  given, 
posted  up  in  the  Town  Court,  and  advertised  in  the  Official  Gaxette  and  in 
one  of  the  Local  Papers ;  the  said  statement  must  be  endorsed  with  a  notice 
indicating  the  time,  within  which  any  person,  dissatisfied  with  the  adjustment, 
can  have  the  case  brought  before  the  Courts  in  order  to  preserve  his  right  of 
action.  Of  the  two  copies  one  shall  be  delivered  to  the  person  who  has 
requested  the  adjustment,  the  other  shall  be  kept  by  the  Adjuster  for  exhibition 
to  the  other  persons  interested  in  the  Average.'* 
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been  paid,  or,  if  the  amount  has  not  been  fixed,  security 
has  been  given  for  it. 

O-  73a.  733*  I-  659»  675  (8)»  P.  653,  S.  867,  868,  951. 

218.  All  damage  sustained  by  either  ship  or  cargo  and  all 
expenses  subsequently  incurred  which  have  been  caused  and 
rendered  necessary  by  an  accident  not  classified  as  General 
Average,  are  classed  as  Particular  Average,  to  be  borne  by 
the  object  or  objects  which  sustained  the  damages,  or  for 
whose  account  the  expenses  were  incurred,  as  laid  down  in 
Art.  161. 

If  expenses  which  are  classed  as  Particular  Average  were 
incurred  at  the  same  time  and  without  distinction,  for  the 
benefij  of  ship  and  cargo  collectively,  or  for  several  parts  of 
the  cargo,  such  expenses  have  to  be  divided  in  an  equitable 
proportion  between  the  values,  for  whose  benefit  they  were 
employed  and  distributed  over  them,  as  far  as  possible  in 
conformity  with  the  rules  laid  down  for  General  Average 
distribution.  Expenses  incurred  by  salvage  of  the  cargo 
have  to  be  borne  proportionately  by  the  cargo  an3  the 
freight  of  the  goods  saved.  Anyone  interested  in  such 
Average  may  claim  to  have  the  adjustment  and  distribution 
made  by  a  regular  Average-stater. 

G.  703, 1.  643. 

F.  W.  Raikes. 
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III.— DR.   TRISTRAM    ON    REMARRIAGE    OF 
DIVORCED   PERSONS. 

A  T  a  sitting  of  the  Consistory  Court,  held  on  May  3rd, 
-^^  in  the  Wellington  Chapel,  St.  Paul's,  London,  Dr. 
Tristram,  Chancellor  of  the  Diocese  of  London,  made  a 
statement  in  reference  to  his  recent  action  in  granting  a 
certain  marriage  licence.  It  will  be  remembered  that  Mr. 
Theodore  Brinckman,  son  of  Sir  Theodore  Brinckman,  Bart., 
had  obtained  a  licence  for  his  marriage  with  Miss  Linton, 
the  stepdaughter  of  Lord  Aylesford,  at  St.  Mark's  Church, 
North  Audley  Street,  and  that  upon  the  circumstances 
becoming  known  certain  members  of  the  English  Church 
Union  decided  that  an  attempt  should  be  made  to  stop  the 
ceremony.  The  ground  for  this  action  was  based,  it  is 
alleged,  upon  the  fact  that  in  July,  1894,  Mrs.  Brinckman 
filed  a  petition  for  divorce  against  her  husband,  which  he 
did  not  defend,  and  the  Divorce  Court  granted  a  decree 
nisi,  which  was  not  made  absolute  until  January  of  the 
present  year.  Shortly  afterwards  the  engagement  of  the 
respondent  to  Miss  Linton  was  made  public,  and  forthwith 
a  number  of  well-known  Churchmen  petitioned  the  Bishop 
of  London  to  stop  the  wedding  being  held  in  a  consecrated 
church.  To  that  petition  and  subsequent  appeals  the 
Bishop  of  London  declined  to  reply.  At  the  ceremony, 
which  was  considerably  interrupted.  Father  Black  read  a 
formal  protest,  embodying  the  reasons  upon  which  the 
marriage  was  objected  to. 

Dr.  Tristram,  the  Chancellor  of  the  Diocese  of  London, 
now  explained  the  circumstances  under  which  he  had  acted 
in  this  and  similar  cases.     He  said : — 

'*  On  April  23rd,  an  application  was  made  to  me,  sitting  as 
Judge  in  Chambers,  by  Mr.  Brinckman,  who  had  been  a 
respondent  in  a  divorce  case,  to  order  a  licence  to  issue  for 
the  celebration  of  his  marriage  in  St.  Mark's  Church,  North 
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Audley  Street.  Upon  his  producing  a  certified  copy  of  the 
decree  dissolving  his  previous  marriage,  and  upon  his 
satisfying  me  upon  oath  that  there  was  no  legal  impediment 
to  the  marriage  under  the  decree  or  otherwise,  and  upon  his 
naming  the  Rev.  Dr.  Ker  Gray  as  a  clergyman  willing  to 
officiate  at  the  marriage,  I  ordered  the  licence  to  issue  for 
its  celebration  by  him  in  the  church  named,  being  of  opinion 
that  by  law  I  was  bound  to  grant  the  licence.  In  conse- 
quence of  the  protest  made  during  its  celebration,  and  an 
impression  abroad  that  the  Bishop  of  London  was  in  some 
way  responsible  for  the  issue  of  the  licence,  I  feel  it  to  be 
my  duty  to  state  in  Court  the  grounds  upon  which  these 
licences  have  been  granted  by  me,  as  Chancellor  of  London, 
for  the  last  22  years,  without  any  attempts  having  been 
made  to  question  my  right  and  duty  to  do  so  by  appeal  or 
by  moving  for  a  prohibition.  The  question  of  my  right  and 
duty  to  do  so  was  raised  and  abandoned  in  May,  1873,  in 
'  Ex  parte  Mayne/  In  that  case  an  application  was  made, 
as  I  find  on  referring  to  my  notes,  for  a  licence  for  the 
celebration  of  the  marriage  of  a  guilty  party  in  a  divorce 
suit.  Previously  to  the  application,  the  late  Bishop  of 
London  had  lodged  in  the  registry  '  an  order  directing  that 
in  future  no  licence  for  the  marriage  of  divorced  persons 
should  issue.'  I  was  informed  of  this  by  the  proctor  who 
applied  for  the  licence,  and  who  intimated  to  me  that  he 
should  contend  that  the  order  was  ultra  vires,  and  that  if  I 
held  that  it  was  binding  on  me,  as  Chancellor,  he  should 
contest  its  validity  by  mandamus.  I  communicated  with  the 
Bishop,  who  informed  me  that  similar  orders  had  been 
issued  by  several  of  the  bishops,  and  that  his  wish  was  that 
such  directions  should  be  enforced,  provided  he  was  entitled 
by  law  to  make,  the  order.  After  much  research  and  con- 
sideration, I  came  to  the  conclusion  that  the  order  was 
ultra  vires,  and  that  I  was  bound  by  law  to  grant  the 
licence.    The   English    Church   Union,  by  their  proctor, 
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entered  a  caveat  against  its  being  granted.  I  ordered  the 
application  to  be  made  in  Court,  and  directed  notice  of 
the  holding  of  the  Court  to  be  given  to  the  opposing 
proctor.  On  the  case  coming  on  I  was  informed  that  the 
opposition  to  it  had  been  abandoned,  and  I  thereupon 
granted  the  licence,  stating  shortly  the  grounds  on  which  I 
held  that  it  ought  to  issue.  The  first  question  I  had  to 
consider  was  whether  or  not  the  Bishop's  order  was  ultra 
vires.  This  would  depend  upon  the  terms  of  the  letters 
patent  by  which  his  Lordship  had  appointed  me  Chancellor 
of  London.  By  my  letters  patent  the  Bishop  '  deputed 
and  authorized  me  to  do  and  execute  the  power  and 
authority  of  him  and  his  successors  in  all  matters  and 
things  which  do  and  shall  belong  to  the  office  of  Vicar- 
General  in  Spiritualities  and  Official  Principal  of  the  City 
and  Diocese  of  London ; '  and,  amongst  other  things,  he 
'deputed  and  authorized  me  to  grant  marriage  licences 
and  all  other  canonical  dispensations  whatsoever  for  him 
and  his  successors  which  have  been  used  and  accustomed 
to  be  done  by  the  laws,  customs,  canons,  and  statutes  of 
this  Kingdom  of  Great  Britain.*  The  letters  patent  contain 
certain  reservations  in  favour  of  the  Bishop,  but  they  do 
not  reserve  to  him  the  power  to  issue  orders  interfering 
with  the  mode  in  which  his  Judge  shall  administer  justice 
in  the  Bishop's  Court.  The  contrary  was  held  in  an  old 
case  in  which  the  Bishop  of  Lincoln  had  sued  for  a  legacy 
in  his  own  Consistory  Court.  Prohibition  was  moved  for 
against  his  Chancellor  on  the  ground  that  the  Bishop  could 
not  sue  in  his  own  Court  in  a  matter  in  which  he  was 
pecuniarily  interested.  The  King's  Bench  refused  a 
prohibition  on  the  ground  that  a  bishop  could  not  interfere 
with  or  control  his  Chancellor  in  the  exercise  of  judicial 
functions  vested  in  him  by  his  letters  patent,  and,  therefore, 
there  was  no  reason  why  he  should  not  sue  there.  In 
determining  whethet  a  licence  shall  or  shall  not  issue,  it  is 
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the  duty  of  the  Chancellor  to  decide  the  question  judicially, 
and  from  his  decision  there  is  an  appeal  to  the  Provincial 
Court  and  from  thence  to  the  Judicial  Committee.  I, 
therefore,  held  that  the  Bishop's  order  was  ultra  vires,  and 
that  it  was  not  competent  to  me  to  give  effect  to  it.  The 
next  question  I  had  to  consider  was  whether  by  the  practice 
of  the  Court  prior  to  the  passing  of  the  Divorce  Act  a  licence 
would  issue  for  the  marriage  of  a  person  whose  marriage  had 
been  dissolved  by  Act  of  Parliament.  By  my  letters  patent 
I  was  directed  to  grant  marriage  'licences  which  had 
been  used  and  accustomed  to  be  done  by  the  law,  customs, 
canons,  and  statutes  of  the  kingdom  of  Great  Britain.* 
The  practice  of  granting  licences  for  marriages  in  England 
was  coeval  with  the  introduction  of  publication  of  banns. 
By  the  early  English  Canon  law  the  publication  of  banns 
or  a  marriage  licence  was  a  condition  precedent  to  the 
celebration  of  a  regular  marriage  in  facie  ecclesia  (see 
Canon  8  of  the  Westminster  Canons,  a.d.  1200  ;  Johnson's 
English  Canons,  Part  II.).  Prior  to  the  Reformation  a 
marriage  in  this  country  being  held  to  be  a  sacrament,  the 
Ecclesiastical  Courts  had  no  jurisdiction  to  dissolve  it. 
For.  some  40  years  after  the  Reformation  it  was  held  by  the 
ecclesiastical  lawyers  that,  it  being  no  longer  deemed  to  be 
a  sacrament,  it  was  competent  for  these  Courts  to  dissolve 
it.  But  the  Star  Chamber  early  in  the  reign  of  James  I. 
ruled  the  contrary.  This  decision  led  to  the  introduction 
of  the  practice  of  divorce  by  Act  of  Parliament.  It  was, 
therefore,  of  importance  to  ascertain  whether  it  had  been 
the  practice  for  the  Judges  of  this  Court  to  issue  licences 
for  the  marriage  of  persons  whose  marriage  had  been 
dissolved  by  Act  of  Parliament.  I  accordingly  inquired  of 
the  Registrar  of  the  Court,  the  late  Mr.  John  Shephard, 
who  was  acting  Registrar  for  50  years  and  who  had 
succeeded  his  father,  who  had  also  held  the  same  office  for 
50  years  and  upwards,  what  had  been  the  practice  of  the 
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Court  during  liis  and,  to  the  best  of  liis  information,  during 
his  father*s  tenure  of  the  office.  He  informed  me  that  it 
had  been  the  invariable  practice  of  the  Judges  of  this  Court 
during  their  tenure  of  office,  prior  to  the  Divorce  Act — 
namely,  Sir  William  Wynne,  Lord  Stowell  (who  presided 
in  this  Court  for  30  years).  Sir  Christopher  Robinson,  and 
Dr.  Lushington — to  grant  licences  for  the  marriage  of 
persons  whose  marriage  had  been  dissolved  by  Act  of  Parlia- 
ment, or  by  a  foreign  Court  of  competent  jurisdiction,  on 
being  satisfied  by  evidence  of  the  validity  of  the  decree  of  such 
Court,  whether  the  persons  were  innocent  or  guilty  parties 
to  the  divorce ;  and  that  from  the  time  of  the  Divorce  Act 
coming  into  operation  up  to  my  appointment  as  Chancellor 
in  1872  Dr.  Lushington  and  Sir  Travers  Twiss  had  followed 
the  same  practice  in  regard  to  parties  whose  marriage  had 
been  dissolved  by  a  decree  of  the  Divorce  Court,  I 
accepted  the  action  of  these  distinguished  Judges  as 
binding  on  me  on  the  question  of  practice.  The  canons 
of  1603  contain  references  to  divorces  a  mensa  et  thoro,  but 
none  to  marriages  dissolved  by  competent  authority.  The 
first  Ecclesiastical  Marriage  Act  (Lord  Hardwicke's  Act  of 
1753)  recognizes  the  right  of  the  Ordinary  to  grant  marriage 
licences,  but  contains  no  regulations  respecting  the  mode 
of  granting  them.  The  present  Marriage  Act,  4  and  5 
Geo.  IV.,  cap.  76,  prohibits  any  Surrogate  from  granting  a 
marriage  licence  unless  he  is  satisfied  on  the  oath  of  one  of 
the  parties  that  there  is  no  lawful  impediment  to  the 
solemnization  of  the  marriage.  At  the  time  of  the  passing 
of  the  Divorce  Act  the  state  of  the  law  on  this  question  was 
that  by  the  practice  of  this  Court  licences  were  issued  to 
parties  wte>se  marriage  had  been  lawfully  dissolved, 
whether  they  were  innocent  or  guilty.  By  the  Divorce-" 
Act  the  guilty  party  is  entitled  to  be  married  in  a  church 
according  to  the  rights  of  the  Church,  provided  he  finds  a 
clergyman   willing  to   celebrate  the  marriage.     A  guilty 
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party  can  only  be  married  by  banns  or  licence.  Had  the 
Legislature  intended  to  deprive  him  of  his  right  to  be 
married  by  licence  it  would  have  said  so.  I  have  been 
informed  that  it  is  not  unusual  for  divorced  persons 
to  be  married  by  banns.  Why  should  they  not  be 
married  by  licence  ?  In  the  case  of  *  Ex  parte  Mayne ' 
I  decreed  the  licence  to  issue,  and  informed  the  late 
Bishop  of  London  that  I  had  done  so,  giving  his  lordship 
my  reasons  for  so  doing.  But  I  told  his  lordship  that  it 
appeared  to  me  to  be  advisable  that  this  question  should 
be  then  settled  once  and  for  all,  and  that  to  facilitate  its 
settlement  I  was  prepared  to  be  a  party  to  a  special  case  to 
be  stated  in  the  Court  of  Queen's  Bench,  and  to  instruct 
counsel  to  support  my  decision  at  the  hearing  of  the  case. 
His  lordship,  after  taking  very  competent  advice  on  the 
subject,  informed  me  that  after  my  well-considered  decision 
on  the  point  he  should  take  no  further  steps  in  the  matter. 
It  only  remains  for  me  to  make  observation  on  one  point 
raised  by  the  objector  to  this  marriage.  He  would  seem 
to  be  under  the  impression  that  he  was  justified  in  objecting 
to  its  celebration,  although  it  was  authorized  to  be  celebrated 
by  licence  under  the  words  of  the  rubric  referred  to  by  him. 
The  rubrics  contain  no  mention  of  marriage  by  licence,  and 
for  this  reason — ^the  right  for  the  Ordinary  to  grant  marriage 
licences  by  the  Canon  law  was  reserved  to  Ordinaries  by 
25  Henry  VIII.,  c.  21,  sect.  15,  an  Act  still  in  force,  and 
there  was,  therefore,  no  occasion  to  make  any  provision  by 
the  rubrics  relating  to  licences.  The  practice  as  to  the 
celebration  of  marriages  by  banns  was  first  recognized  by 
the  Acts  of  Uniformity,  and  the  right  to  object  openly  in  a 
church  to  a  marriage  under  this  Act  is  limited  to  a  case  of 
a  marriage  by  banns.  It  has  been  held  that  a  marriage 
licence  is  equivalent  to  an  authority  and  order  on  the 
minister  to  celebrate  the  marriage,  and  that  he  is  bound  to 
do  so  unless' information  has  come  to  him  that  there  is  a 
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legal  impediment  to  the  marriage  which  he  has  reason  to 
believe  was  unknown  to  the  official  when  he  issued  the 
licence,  and  then  he  may  defer  its  celebration  to  enable  him 
to  bring  the  impediment  to  the  notice  of  the  Ordinary. 
The  objector  to  a  marriage  by  licence  should  therefore 
either  communicate  his  objection  to  the  Chancellor  through 
the  Registry  or  to  the  minister  of  the  parish  in  order  that 
he  may  do  so.  He  is  not  warranted  under  the  rubric  in 
objecting  to  it  openly  in  church,  and  for  so  doing  in  my 
judgment  he  is  guilty  of  brawling." 

It  is  interesting  to  note  that  Sir  Richard  Webster  has 
taken  an  opposite  view  to  that  entertained  by  Dr.  Tristram, 
and  denies  the  inability  of  Bishops  to  restrain  their 
chancellors  from  issuing  marriage  licences ;  if  this  view 
be  correct,  of  course  there  is  no  necessity  for  further  legis- 
lation, even  on  the  part  of  the  most  stalwart  supporters  of 
the  English  Church  Union. 

Meanwhile  a  man  dear  to  that  party.  Lord  Halifax, 
introduced  into  the  House  of  Lords,  in  the  early  days  of 
May  last,  a  Bill,  entitled  "  An  Act  to  amend  the  Matrimonial 
Causes  Act,  1857,  and  the  Law  relating  to  the  Marriage  of 
Divorced  Persons."  This  Bill,  should  it  pass  into  law,  will 
repeal  sect.  58  of  the  Matrimonial  Causes  Act,  1857,  and 
modify  the  existing  law,  by  enacting  that  **  No  minister  of 
any  church  or  chapel  of  the  Church  of  England,  wherein 
marriages  may  be  lawfully  solemnised,  shall  be  liable  to  any 
suit,  penalty,  or  censure  for  refusing  to  permit  the  marris^ 
of  any  person  whose  former  marriage  shall  have  been 
dissolved  on  the  ground  of  his  or  her  adultery  or  crime  to 
be  solemnised  in  such  church  or  chapel,  or  for  refusing  to 
proclaim  or  permit  the  proclamation  of  banns  of  marriagfe 
of  any  such  person  in  such  church  or  chapel."  In 
Committee,  the  following  clause  stands  in  the  name  of 
Lord  Grim  thorp  e,  in  substitution  of  the  above  proposed 
enactment.     The  amendment  is :  "  No  marriage  of  a  person 
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found  guilty  of  adultery  by  any  Court  in  the  United 
Kingdom,  which  has  power  to  grant  divorces  or  judicial 
separation  for  that  cause,  shall  be  solemnised  in  any  church 
or  chapel  of  the  Church  of  England  within  five  years  after 
such  conviction." 

The  whole  subject  teems  with  difficulty.  It  is  a  conflict 
between  Church  and  State.  According  to  the  Canon  Law 
a  marriage  is  dissoluble  a  vinculo  on  account  of  precontract, 
consanguinity,  affinity,  impuberty,  or  frigidity ;  but  it  is  to 
be  observed  that  in  all  these  cases  the  marriage  is  void  ab 
initio^  by  reason  of  incapacity  arising  through  matter 
precedent  to  the  marriage  and  the  sentence  of  divorce  in 
such  cases  is  only  declaratory.  The  marriage  dissolved  by 
the  sentence  of  the  Bishops  Court  is  in  reality  absolutely 
void  before  such  sentence ;  either  of  the  parties  might  in 
fact  marry  again,  although  the  other  be  living.  The  sentence 
is  purely  declaratory  of  an  existing  incapacity,  although 
called  a  divorce  a  vinculo  matrimonii.  But  in  cases  of 
adultery  the  Church  only  divorces  a  mensa  et  thoro,  that  is 
separation  from  bed  and  board ;  there  is  no  dissolution  of 
the  marriage  tie.  In  the  famous  case  of  the  Marchioness  of 
Northampton,  being  convicted  of  adultery,  the  Marquis 
was  divorced  from  her  in  the  beginning  of  the  reign  of 
Edward  VI. ;  thereupon  a  commission  was  granted,  and 
directed  to  Archbishop  Cranmer  and  to  nine  other  divines 
to  certify  whether  she  continued  to  be  the  wife  of  the 
Marquis,  notwithstanding  the  divorce  a  mensa  et  thoro;  and 
whether,  according  to  the  Word  of  God,  he  might  marry 
another  wife.  Before  this  matter  was  determined,  the 
Marquis  married  again  ;  this  gave  great  offence  to  the  Privy 
Council,  who  deemed  the  first  marriage  ,to  be  the  true  one, 
and  to  continue  notwithstanding  the  separation  a  mensa  et 
thoro.  The  Marquis,  however,  insisted  that  the  very  bond 
or  vinculum  of  marriage  was  dissolved  by  his  wife's  adultery, 
that  marriage  in  early  days  was  always  dissoluble  until  the 
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Church  of  Rome  had  made  it  a  sacrament,  that  it  would  be 
very  inconvenient  if  marriage  were  not  dissolved  by  adultery, 
because  then  the  innocent  person  might  live  with  the  guilty 
or  be  tempted  to  commit  the  like  sin.  The  delegates  gave 
their  judgment  in  favour  of  the  second  marriage,  founding 
their  opinion  upon  the  definition  of  Christ  concerning 
marriage,  viz.,  that  two  should  be  in  one  flesh  ;  so  that  when 
that  was  divided,  as  it  must  be  by  adultery,  the  marriage 
itself  is  dissolved  ;  that  St.  Paul  speaking  of  an  unbeliever 
departing  from  his  wife,  tells  us  that  in  such  a  case  the 
believing  party  is  not  under  bondage,  which  they  considered 
to  be  an  intimation  that  the  bond  is  dissolved  by  the  mere 
act  of  him  forsaking  his  wife,  and  if  so  the  bond  a  fortiori 
must  be  dissolved  by  adultery. 

This  sentence  of  the  Delegates  was,  about  four  years 
after,  viz.,  1552,  confirmed  by  a  private  Act  of  Parliament, 
which,  it  may  amuse  our  readers  to  know,  was  repealed  the 
following  year,  the  reason  mentioned  in  the  preamble  of  the 
repealing  Act  being  that  the  private  Act  was  "  an  encourage- 
ment for  licentious  persons  to  procure  divorces  upon  false 
allegations.** 

The  spirit  of  the  whole  Christian  Church  has,  with  rare 
exceptions,*  ever  been  in  favour  of  maintaining  the 
marriage  tie  coute  que  coute^  notwithstanding  the  adultery  of 
one  of  the  parties.  This  is  the  spirit  of  the  Church  of 
England  at  the  present  day,  but  the  position  is  continually 
assailed  by  the  action  of  the  Law  as  carried  out  in  the 
temporal  Courts.      Possibly  a  relegation   of  the  second 

*  It  is  noteworthy  that  Theodore,  Archbishop  of  Canterbury,  who,  in  the 
seventh  century,  wrote  his  Penitential,  appears  to  favour  the  remarrias^  of  the 
innocent  person  after  a  divorce  from  the  guilty  party  for  adultery.  He  says 
(Lihn  Panitentialii,  sect.  18) :  **  Mulier  si  adulterata  est,  et  vir  ejus  non  vult 
habitare  cum  ea,  dimittere  earn  potest  juxta  sententiam  Domini,  et  aliam 
ducere."  But  Haddan  &  Stubbs,  recent  commentators  on  the  Penitential,  do 
not  adopt  this  reading  (Councils,  &€.,  cf  Great  Brittnn,  Vol.  iii.,  p.  199). 
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marriages  of  divorced  persons  to  the  civil  tribunal  of  the 
Registrar,  without  bell,  book,  or  blessing,  may  be  a  solution 
to  the  difficulty.  Certainly  it  would  relieve  Christian 
ministers  from  a  difficult  and  embarrassing  responsibility. 

Nemo. 


IV.— AN   ARTISTIC   FORM   FOR  THE   ENGLISH 

LAW. 

"OCIENCE"  has  been  defined  as  "a  collection  of 
•^^  truths  ;  "  "  art  "  as  "  a  collection  of  rules."  The 
question  whether  English  Law  is  scientific  in  the  sense 
of  the  above  definition  depends  for  its  answer  upon  ethical 
considerations  with  which  this  paper  has  no  concern.  By 
means  of  the  processes  of  abstraction  and  induction,  the 
lawyer  has  to  evolve  from  previous  decisions  and  enact- 
ments, a  rule  applicable  to  the  case  before  him ;  therefore 
that  English  Law  should  be  artistic  in  the  sense  above  is 
also  of  no  concern  to  him  as  lawyer,  i.e.,  one  who  has  to 
practise  and  work  the  Law,  except  in  respect  to  its 
expression  and  statement  in  fit  terms,  by  which  it  will  be 
more  easily  ascertained  by  him.  "  The  law  does  not  consist 
of  particular  cases,  but  of  general  principles,  which  are 
explained  and  illustrated  by  those  cases"  (Lord  Mansfield), 
and,  according  to  Sir  James  Stephen,  in  his  Introduction 
to  his  Digest  of  the  Law  of  Evidence  (2nd  Edition,  p.  xvi.), 
**  Legislation  proper  is,  under  favourable  conditions,  the 
best  way  of  making  the  Law;  but,  if  that  is  not  to 
be  had,  indirect  legislation,  the  influence  on  the  Law  of 
Judges  and  legal  writers,  who  deduce,  from  a  mass 
of  precedents,  such  principles  and  rules  as  appear  to 
them  to  be  suggested  by  the  great  bulk  of  the  authorities, 
and  to  be  in  themselves  rational  and  convenient,  is  very 
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much  better  than  none  at  all."  **  In  our  own  days  it 
appears  to  me,"  continues  the  learned  Judge,  "  that  the 
true  fonies  are  not  to  be  found  in  reported  cases,  but  in  the 
rules  and  principles  which  such  cases  imply,  and  that  the 
cases  themselves  are  the  rividi,  the  following  of  which  is  a 
dispendium  "  (loss  of  time).  And  he  adds  that  his  attempt 
in  that  work  had  been  emphatically  ^^^ /onto,  to  reduce 
an  important  branch  of  the  law  to  the  form  of  a  connected 
system  of  intelligible  rules  and  principles.  Again,  in  the 
Introduction  to  the  Digest  of  the  Criminal  Law,  he 
writes  of  the  leading  treatises  of  the  Criminal  Law  that 
"they  have  both  the  merits  and  defects  of  English 
law-books  in  a  conspicuous  degree.  They  represent  the 
result  of  an  immense  quantity  of  patient  research  and  of  a 
minutely  laborious  and  generally  singularly  accurate 
application  of  learning  to  a  very  unattractive  subject,  but 
they  make  no  pretensions  to  any  other  merit,"  and  states 
that  "The  comparative  brevity  of  the  work  has  been 
obtained  by  the  double  process  of  extracting  principles 
from  cases,  the  facts  being  stated  in  the  form  of  illustrations 
of  the  principles,  and  condensing  the  statutes."  Mr. 
Frederic  Harrison  once  applied  the  epithet  of  a  "  tractless 
wilderness "  to  Story's  Conflict  of  Laws,  than  which  no 
other  work  is  more  frequently  referred  to  upon  the  subjects 
to  which  it  relates. 

"  The  law  itself,  as  expounded  by  Coke  and  Blackstone, 
except  so  far  as  it  has  been  deduced  with  much  logical 
punctiliousness  from  the  theory  of  feudal  tenure,  is  little 
more  than  a  collection  of  isolated  rules,  strung  together,  if 
at  all,  only  by  some  slender  thread  of  analogy  "  (Holland, 
Elements  of  Jurisprudence,  preface  to  the  first  Edition). 

The  foregoing  remarks  lead  to  a  short  consideration  of 
the  question  how  far  the  rules,  which  Sir  J.  Stephen 
considers  advisable,  have  been  adopted  in  legal  compilations 
before   or  since   his  remarks  were  written.    The   Indian 
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Penal  Code  and  Evidence  Act,  Hunter's  Roman  Law,  the 
Code    Napoleon,    Westlake     and     Dicey's     works    upon 
Private  International  Law,   Farwell's  Concise    Treatises   on 
the   Law   of  Powers,   the   Bills    of  Exchange    Act,    1882, 
and   possibly  the    Sale    of    Goods    Act,    1893,    seem    to 
supply    the    chief   instances    of   their    application     in    a 
greater    or    less    degree.      Most    of    the    standard    legal 
so-called  text-books  upon  English  Law  are  only  slightly 
less  voluminous  than  the  reports  of  the  cases  their  writers 
have  endeavoured  to  epitomize,  that  is  to  say,  they  aim  not 
at  giving  so  much  the  rules  of  Law  extracted  from  Reported 
cases,  as  to  bring  together  in  one  list  all  the  cases  relative 
to  the   subject   of  the  treatise,  e.g.,  Chitty  on  Contracts, 
Addison   on   Torts,  and  Story's  Equity  Jurisprudence.     As 
the  late  Mr.  Joshua  Williams  wrote  {Elements  of  the  Law  of 
Real  Property,  7th  Edit.,  p.  17),  history  and  antiquities  are  no 
doubt  delightful  studies  in  their  proper  place;   but  their 
perpetual   intrusion   into  modern   practice  leads  to  many 
errors  on  the  part  of  the  younger  students  of  English  Law. 
In  the  same  way,  placing  before  the  reader  the  facts  of 
numerous  old  decisions  without  a  clear  statement  of  their 
ratio  decidendi  will  inevitably  tend  to  confuse  the  clearness 
of  the  impression  of  the  peruser  as  to  what  is  the  exact 
rule  of  Law  upon  the  subject  under  consideration.  Whether 
an  arrangement  of  legislative  enactments  and  legal  treatises 
upon  the  lines  of  Sir  J.  Stephen's  Digest  and  Farwell  on 
Powers  would  obviate  the  dangers  to  which  Mr.  Williams 
alluded   may   be  questioned.      The  above  learned  Judge 
himself  pointed  out  the  objection,  which  is  felt  in  some 
quarters,   to  adding   cases  by  way  of  illustration  to  the 
provisions  of  Acts  of  Parliament.     Probably  much  might 
be  done   in   this    direction    in    those    branches    of    Law 
which    like    the  Criminal    branch    of    Public    Law    may 
now    be    said    to    be     divided     upon     recognised    prin- 
ciples, and  to  possess  a  terminology,  though  a  somewhat 
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loose  one,  of  their  own  (Holland,  Jur.,  330,  6th  Ed.).  With 
regard  to  the  legal  works  now  in  use,  "  Leading  Cases  " 
seem  to  be  the  most  undesirable  from  Sir  James  Stephen's 
point  of  view. 

The  late  Judge,  by  his  Digest  of  the  Law  of  Evidence, 
and  the  Criminal  Law,  may  be  said  to  have  shewn  the 
possibility  of  expressing  English  Law  in  a  concise  and  com- 
prehensive form,  and  there  are  signs  that  he  will  not  lack 
imitators  in  his  endeavours  to  recast  English  Law  in  an 
artistic  form  in  the  sense  of  the  above  remarks. 

W.  P.  Pain. 


v.— CURRENT  NOTES  ON  INTERNATIONAL  LAW. 

Public  International  Law. 
China  and  Japan. 

The  full  text  of  the  recent  Treaty  of  Shimonoseki  has 
now  been  published  in  the  form  of  a  Parliamentary  paper,* 
The  general  effect  has  been  indicated  in  a  previous  issue, 
but  some  further  details  will  doubtless  be  of  interest  to 
students  of  International  Law. 

By  Article  i :  **  China  recognises  the  full  and  complete 
"  independence  and  autonomy  of  Corea,  and,  in  consequence, 
"  the  payment  of  tribute  and  the  performance  of  ceremonies 
"  and  formalities  by  Corea  to  China  in  derogation  of  such 
**  independence  and  autonomy  shall  wholly  cease  for  the 
"  future." 

By  Article  z\  *' China  cedes  to  Japan  in  perpetuity  and 
"full  sovereignty,"  certain  territories  including  (i)  the 
province  of  Feng-tien,  (2)  the  Island  of  Formosa,  and  (3) 
the  Pescadores  Group  of  Islands.    The  first  of  these  has 

•  Japan,  No.  i  (1895),  C.  7,714. 
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been  practically  agreed  to  be  abandoned  by  Japan  in  defer- 
ence to  the  protest  of  the  European  Powers. 

By  Articles  3  and  4:  A  Commission  for  delimitation  of 
boundaries  and  an  Indemnity  are  provided  for. 

By  Article  5 :  It  is  agreed  that  "the  inhabitants  of  the 
"  territories  ceded  to  Japan  who  wish  to  take  up  their 
"  residences  outside  the  ceded  districts  shall  be  at  liberty  to 
"  sell  their  real  property  and  retire."  At  the  expiration  of 
two  years,  **  those  of  the  inhabitants  who  shair  not  have 
"  left  such  territories,  shall,  at  the  option  of  Japan,  be 
"'deemed  to  be  Japanese  subjects." 

By  Article  6:  Provision  is  made  for  the  extension  of 
facilities  for  Trade  with  China  ;  the  details,  however,  have 
no  legal  interest  beyond  the  opening  recital  to  the  effect 
that  "all  Treaties  between  Japan  and  China  having  come 
to  an  end  in  consequence  of  war,"  a  new  Treaty  of 
Commerce  and  Navigation  shall  forthwith  be  entered  into. 

This  recital  must  presumably  be  taken  to  represent  a 
statement  of  fact  in  the  particular  circumstances  of  the 
case,  and  not  as  expressing  the  general  principle  applicable 
to  such  cases.  As  regards  the  general  effect  of  War  on 
Treaties,  and  the  cases  in  which  the  latter  are  unaffected 
by  a  state  of  Belligerency,  see  Baker's  Halleck,  3rd  edition,  I., 
p,  294;  Kent,  Com.  on  Amer,  Law,  I.,  177;  Wharton's 
Digest,  §  135 ;  the  usual  text-books,  especially  Hall,  and 
see  Sutton  v.  Sutton,  1  R.  &  M.  663. 

The  rest  of  the  Treaty  merely  provides  for  the  limited 
occupation  of  certain  territory  by  Japan  as  security  for 
the  due  payment  of  the  War  Indemnity.  Article  9, 
however,  deserves  special  mention  as  recalling  the  days 
when  "  ancient  barbarous  uses  "  rendered  such  stipulations 
necessary.  It  provides  that  all  prisoners  of  war  are  to  be 
restored,  and  "  China  undertakes  not  to  ill-treat  or  punish 
"  prisoners  of  war  so  restored  to  her  by  Japan.  China  also 
"  engages  at  once  to  release  all  Japanese  subjects  accused 
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**  of  being  military  spies  or  charged  with  any  other  military 
"  offences,'*  and  **  further  not  to  punish  in  any  manner,  or 
"  allow  to  be  punished,  those  Chinese  subjects  who  have 
'*  in  any  manner  been  compromised  in  their  relations  with 
*'  the  Japanese  army  during  the  war." 

By  one  of  the  "  Separate  Articles"  it  is  agreed  that  the 
civil  administration  of  the  '*  occupied  Territory "  shall 
remain  in  the  hands  of  the  Chinese  authorities  subject  to 
any  orders  which  the  Commander  of  the  Japanese  army 
may  find  it  necessary  to  give  "  in  the  interest  of  the  health, 
**  maintenance,  safety,  distribution,  or  discipline  of  the 
"  troops." 

*  *  * 
liorth  Paoiflo  Seal  Fisheries. 

Some  interesting  correspondence  has  recently  been 
published  respecting  the  agreement  with  Russia  relative  to 
the  Seal  Fisheries  in  the  North  Pacific* 

The  Provisional  Agreement  upon  the  subject  entered  into 
in  May,  1893,  by  our  own  and  the  Russian  Government 
expired  on  the  ist  January,  1895,  and  after  some  negotia- 
tions, a  prolongation  of  the  arrangement  was  agreed  to  on 
the  understanding  that  the  Russian  Government  should 
obtain  the  consent  of  the  Government  of  the  United  States 
to  the  application  of  similar  restrictions  to  the  sealing 
vessels  of  the  Republic.  This  consent  appears  to  have 
been  obtained.  The  effect  of  the  arrangement  is  to  create 
a  "  protective  zone  "  of  30  miles  "  around  the  Komandorsky 
'*  Islands  in  the  North  Pacific  Ocean  and  Tullnew  Island 
"  or  Robben  Reef  in  the  Okhotsk  Sea ;  also  a  protective 
"  zone  of  10  miles  along  the  shores  of  the  Russian  main-* 
**  land."  All  sealers  found  within  these  limits  are  liable  to 
seizure  by  Her  Majesty's  ships  or  those  of  the  Russian 
Government. 

•  Russia,  No.  i  (1895),  C.  7^713. 
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It  will  be  remembered  that  a  similar  Treaty  right  of 
Visitation  and  Search  in  time  of  peace  is  also  conceded 
within  altered  limits  of  territory  by  the  Treaty  made 
between  this  country  and  the  United  States  in  pursuance 
of  the  Behring  Sea  Arbitration. 

The  Correspondence  also  deals  with  the  alleged  wrongful 
seizure,  by  Russian  warships,  of  British  sealers,  including 
the  Rosie  Olsen,  Willie  McGowan,  Ariel ,  Vancouver  Belle, 
Marie,  and  other  vessels.  These  seizures  occurred  in  1892, 
before  the  agreement  above  alluded  to.  It  was  pointed  out 
by  our  Government  that,  apart  from  Treaty,  such  seizures 
outside  Russian  territorial  limits  were  of  course  illegal,  and 
that  British  ships  were  not  concerned  to  obey  the  provisions 
of  Russian  Laws  purporting  to  affect  proceedings  on  the 
High  Seas.  The  Russian  Government  practically  admitted 
that  the  seizures  of  the  Ariel  and  Willie  McGowan  were 
unjustifiable,  and  presumably  some  compensation  will  be 
paid  in  respect  of  these  acts.  As  regards  the  other  vessels, 
the  documentary  evidence  relative  to  the  seizures  has  been 
handed  over  to  the  British  Government,  and  negotiations 
upon  the  subject  are  still  pending. 

Private  International  Law, 

DiYOToe  Jurisdiction. 

A  most  important  decision  was  given  by  the  Judicial 
Committee  of  the  Privy  Council  in  the  very  recent  case  of 
Le  Mesurier  v.  Le  Mesurier  (Times  L.R.,  Vol.  XL,  p.  481). 
The  facts  were  simple.  The  petitioner,  a  Ceylon  Civil 
Servant,  married  the  respondent,  a  French  lady,  in 
England  in  1883.  His  domicile  of  origin  was  English,  and 
though  he  subsequently  resided  in  Ceylon,  he  retained  this 
domicile.  In  1892  he  petitioned  the  District  Court  of 
Matara  for  a  decree  of  Divorce  from  his  wife  for  various 
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acts  of  adultery  alleged  to  have  been  committed  in  Ceylon 
and  elsewhere. 

The  District  Court  granted  a  decree  nisi,  but  this  was 
reversed  by  the  Supreme  Court  of  Ceylon  on  the  ground, 
amongst  others,  that  the  Cingalese  Courts  had  no  juris- 
diction in  the  matter,  the  parties  being  merely  resident,  and 
not  domiciled  in  the  Colony. 

On  appeal  to  the  Privy  Council,  this  decision  was 
sustained,  Lord  Watson,  on  behalf  of  the  Court,  reviewing 
the  whole  law  upon  the  subject  in  a  very  elaborate  judg- 
ment. The  Judicial  Committee  declared  (a)  that  the  Law 
primA  facie  prevailing  in  Ceylon,  was  the  Roman-Dutch 
Law  which  prevailed  in  the  Colony  before  annexation,  (6) 
that  "  in  order  to  sustain  the  competency  of  the  present 
'*  suit  it  was  necessary  for  the  appellant  to  show  that  the 
"jurisdiction  assumed  by  the  District  Court  was  derived 
*'  either  from,  some  recognised  principle  of  the  general  law 
"  of  nations  or  some  domestic  rule  of  Roman-Dutch 
**  Law,"  (c)  that  there  was  no  rule  of  Roman-Dutch  Law 
properly  applicable,  and  {d)  that  "according  to  Inter- 
national Law  the  domicile  for  the  time  being  of  the 
married  pair  is  afforded  the  only  true  test  of  jurisdiction 
to  dissolve  the  marriage." 

The  Court  reviewed  a  long  line  of  authorities  which  have 
been  regarded  by  writers  on  International  Law  as  to  some 
extent  declaring  that  bona  fide  residence  of  both  parties,  or 
of  the  husband  alone,  or  the  "  matrimonial  domicile  "  of 
the  parties  is  sufficient  to  aiford  jurisdiction  without  actual 
domicile.  The  cases  examined  included  Tollemache  v. 
Tollemache,    i    S.    and    T.    557 ;     Yelverton    v.    Yelverton, 

1  S.  and  T.  574;  Brodie  v.  Brodie,  2  S.  and  T.  259; 
Manning  v.  Manning,  2   P.  and  D.  223 ;    Wilson  v.  Wilson, 

2  P.  and  M.  435  ;  Niboyet  v.  Niboyet,  4  P.D.  i ;  Pitt  v.  Pitt, 
4  Macq.  Ap.  Cas.  627  ;  Wilson  v.  Wilson,  10  Sess.  Ca.,  3rd 
Ser.,  573.     The   Court   finally  adopted  the  view  of  Lord 


Digitized  by  VjOOQIC 


CURRENT  NOTES  ON  INTERNATIONAL  LAW.     33 1 

Penzance  in  Wilson  v.  Wilson,  2  P.  and  M.  442 :  that  domicile 
should  be  the  sole  test  of  jurisdiction. 

It  should  be  remarked  that  the  Court  did  not  deal  with 
the  extreme  cases,  such  as  Deck  v.  Deck,  29  L.J. 
P.  and  M.  129 ;  Santa  Teodoro  v.  Santa  Teodoro,  5  P.D.  79 
(but  distinguish  Le  Sueur  v.  Le  Sueur,  i  P.D.  139),  in 
which  the  bona  residence  of  the  wife  alone  was  held  under 
the  circumstances,  to  be  a  ground  for  the  English  Courts 
to  exercise  its  jurisdiction. 

With  reference,  however,  to  all  the  above  authorities,  it 
is  to  be  observed  that  the  principle  of  jurisdiction  based  on 
residence  or  "  matrimonial  home,"  has  not  been  so  clearly 
recognised  with  regard  to  foreign  or  colonial  divorces  as  to 
divorces  in  our  own  Courts.  (See  the  dicta  in  Briggs  v. 
Briggs,  5  P.D.  163 — and  the  remarks  of  Selborne,  L.C.,  in 
Harvey  v.  Famie,  8  A. P.  Cas.,  p.  56,  and  of  Cotton,  L.J., 
in  the  same  case,  6  P.D.,  pp.  50  and  51.)  It  has  long  been 
a  source  of  doubt  and  difficulty  as  to  the  exact  conditions 
recognised  by  our  Courts  as  a  basis  of  jurisdiction  to 
dissolve  English  marriages  by  proceedings  instituted  (a) 
abroad  and  (6)  in  our  own  Courts.  The  use  of  such  vague 
terms  and  ideas  as  "  bond  fide  residence,"  "  resident  not 
casually  or  as  a  traveller,"  **  matrimonial  domicile,"  and 
"matrimonial  home,"  has  greatly  tended  to  confuse  the 
law  upon  the  subject. 

It  is  remarkable  that  one  of  the  cases  most  offending  in 
this  respect,  i.e.,  Hurley  v.  Hurley,  69  L.T.R,  384,  was  not 
apparently  brought  to  the  notice  of  the  Judicial  Committee. 
In  that  case,  curiously  enough,  the  petitioner  was  a  Ceylon 
Civil  Servant,  but  he  was  admittedly  domiciled  in  Ceylon, 
and  the  English  Court  assumed  jurisdiction  to  grant  a 
decree  nisi  on  the  ground  of  his  intention  that  the 
"  matrimonial  home  "  or  "  the  home  of  his  wife  and  children  " 
should  be  in  England.  As  a  matter  of  fact  the  findings  of 
the  jury  really  amounted  in  Law  to  a  declaration  that  the 
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actual  domicile  of  the  petitioner  was  English ;  but  the 
judgment  of  Butt ,  P.,  was  based  on  a  contrary  assumption.* 

The  question  as  to  what  is  the  practical  outcome  of  the 
recent  decision  of  the  Privy  Council  is  of  great  importance. 
Although  the  case  was  one  of  Colonial  divorce,  and  not 
actually  a  question  of  English  Jurisdiction,  it  would  certainly 
appear  that  the  result  is  to  entirely  over-ride,  in  all  cases, 
every  basis  of  Divorce  Jurisdiction  except  Domicile;  and 
apparently  the  **  domicile  of  the  married  pair,"  i.e.,  of  both 
parties.  This  latter  point  may  again  cause  difficulty  unless 
it  is  regarded  as  clearly  established  that  a  wife's  domicile 
is  in  every  case  that  of  her  husband.  See  Westlake^  §  253, 
and  especially  note  Lord  Cranworth's  view  in  Dolphin  v. 
Robins^  7  H.L.C.  419  ;  and  see  as  to  this  Dicey  on 
Domicile,  p.  104-105. 

It  is  a  tribute  to  the  last  mentioned  writer's  discernment, 
that  the  Privy  Council  should  have  so  fully  upheld  his  view 
of  the  decision  in  Niboyet  v.  Niboyei  as  being  '*  one  which 
"  may  more  easily  be  justified  by  the  exceptional  circum- 
**  stances  of  the  case,  than  on  the  general  principles  on 
"  which  it  is  supposed  to  rest."  (See  Dicey  on  Domicile, 
p.  225,  et  seq.,  and  Appendix,  Note  10,  p.  361.) 

John  M.  Govbr. 


*  Note  also  the  anomalous  case  of  Ingham  v.  Sacks,  56  L.T.  920,  the  decision 
in  which,  however,  seems  to  have  been  given  under  a  total  misapprehension  ol 
the  facts  as  to  the  husband's  domicile. 
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Tenants'  Covenants  and  Annoyances  by  Music  and  Singing. 

X\ISPUTES  between  landlords  and  tenants  are  as 
"*^  common  as  the  sands  of  the  sea  shore,  but  the 
points  raised  as  to  a  residential  covenant  in  Eyre  and 
Webster  v.  Fuller  and  Landi  are  of  more  than  usual  interest. 
The  plaintiffs,  as  owners  of  the  Eyre  Estate,  Hampstead, 
being  lessors  of  a  house,  number  30,  Springfield  Road, 
Hampstead,  of  which  the  defendant,  Mrs.  Fuller,  was  a 
lessee,  and  of  which  the  defendants,  Signor  and  Madame 
Landi,  were  the  under  lessees  and  occupiers,  sought  for  an 
injunction  to  restrain  the  defendants,  until  the  trial  of  the 
action,  from  so  using  the  house  as  to  cause  an  annoyance 
or  grievance  to  the  occupiers  of  other  houses  in  the  road  in 
infringement  of  the  covenants  in  the  lease.  The  defendant, 
Madame  Landi,  was  an  Italian  lady,  who  taught  singing. 
The  houses  of  the  plaintiff  and  defendant  were  adjoining 
semi-detached  leasehold  villas,  divided  by  the  usual  party 
wall.  The  leases  contained  covenants  binding  on  the 
occupiers  of  the  houses  not  to  carry  on  any  trade  or 
business  or  do  any  act  which  might  be  an  annoyance  or 
nuisance  to  any  occupier  of  an  adjoining  or  neighbouring 
tenement.  Complaint  was  made  of  the  annoyance  and 
disturbance  caused  by  the  singing  lessons  and  scale 
practising,  and  clapping  of  hands  and  expressions  of 
applause.  The  case  came  before  Mr.  Justice  Chitty,  who 
held  that  the  covenant  as  to  not  causing  annoyance  was 
plainly  binding  on  the  defendants.  There  were  sometimes 
two  pianos — one  a  grand — playing  at  the  same  time  on  the 
defendant's  premises,  but,  of  course,  not  the  same  music, 
and  there  was  continuous  practising  and  scale  singing.  He 
was  satisfied  that  there  was  a  disturbance  of  the  comfort 
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of  a  person  ordinarily  constituted.  Those  who  took  part  in 
a  musical  performance  might  not  be  sensible  of  any  dis- 
turbance caused  by  it.  The  case,  however,  was  very 
different  where  a  person  was  forced  to  listen.  The  position 
of  the  parties  was  totally  different.  The  continuity  of  the 
noise  was  also  greatly  to  be  considered.  In  a  covenant  of 
this  kind  the  word  annoyance  had  been  deemed  to  have  a 
wider  meaning  than  nuisance,  and  had  been  held  to  include 
anything  which  interfered  with  the  pleasurable  enjoyment 
of  the  house,  although  not  amounting  to  physical  detriment 
to  comfort — Tod-Heatly  v.  Btnham.  To  make  a  noise 
voluntarily  and  to  be  obliged  to  listen  to  it  were  two  diflferent 
things.  The  defendants  were  no  doubt  engaged  in  getting 
an  honest  livings  but  it  was  his  duty  to  grant  an  injunction. 
In  view  of  this  case  the  point  arises  what  difference  is  there 
between  an  "  annoyance  "  and  a  "  nuisance."  The  latter 
word  is  often  used  as  synonymous  with  the  former ;  but, 
legally,  there  is  a  distinction.  Leases  of  residential 
properties  frequently  have  covenants  by  the  lessee  not  to 
do  or  suffer  anything  which  may  be  a  nuisance  or  anno)rance 
to  occupiers  of  neighbouring  premises.  The  word  nuisance 
has  a  somewhat  restricted  meaning,  and  as  various  acts 
were  held  to  be  permissible  as  not  amounting  to  actionable 
nuisances,  it  was  requisite  to  enlarge  the  language  of  these 
covenants  so  as  to  afford  more  protection  to  the  lessor.  In 
the  foregoing  case  the  covenant  was  not  to  do  any  act 
which  might  be  an  annoyance,  &c.,  to  any  occupier  of  an 
adjoining  or  neighbouring  tenement,  and  the  breach  of  the 
covenant  was  alleged  to  consist  in  constant  piano  playing. 
Of  course  this  kind  of  nuisance  would  be  hard  to 
establish,  but  the  covenant  fortunately  obtained  the  word 
"annoyance.**  The  case  of  Tod-Heaily  v.  Benham  (the 
Jubilee  Hospital  case)  being  quoted,  Mr.  Justice  Chitty 
gave  a  wider  meaning  to  the  word  "annoyance,"  and 
held    it    "  to    include    anything    which     interfered    with 
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the  pleasurable  enjoyment  of  the  house,  although  not 
amounting  to  physical  detriment  to  comfort."  Here  there 
had  been  such  an  annoyance  as  came  within  the  language 
of  the  covenant,  and  therefore  the  injunction  issued. 
The  decision  in  Tod-Heatly  v.  Benham^  it  will  be  remembered, 
was  firstly  to  the  effect  that  the  words  '*  neighbouring 
houses  "  were  not  to  be  confined  to  houses  on  the  lessor's 
own  estate ;  and  secondly  that  in  order  to  enforce  such  a 
covenant  actual  damage  or  pecuniary  loss  was  not  required 
to  be  shewn  as  having  been  sustained. 

*  *  * 
One  Man  Ck>mpanie8. 
Though  there  were  always  one  man  companies  practically 
owned  by  one  man,  the  decision  which  was  adverse  to  them 
both  in  the  Divisional  Court  and  the  Court  of  Appeal  in 
the  case  of  Broderip  v.  Salomon  &  Co.  was  none  the  less 
important.  The  Company  was  formed  in  August,  1892, 
with  a  nominal  capital  of  £40,000  in  £1  shares  to  take  over 
the  business  of  a  leather  merchant  and  wholesale  and 
export  boot  manufacturer  and  Government  contractor, 
carried  on  by  the  defendant,  but  the  only  shares  issued 
were  £*20,ooo  to  the  vendor  and  one  each  to  his  wife  and 
daughter  and  four  sons,  who  signed  with  him  the 
memorandum  of  association.  At  the  date  of  the  transfer 
the  accounts  of  the  business  shewed  a  considerable  excess 
of  assets  over  liabilities.  The  Company  was,  however, 
subsequently  wound  up,  and  then  steps  were  taken  to 
impeach  the  validity  of  the  debentures  and  to  compel  the 
refunding  of  the  3^29,000  received  from  the  Company. 
The  Court  of  Appeal,  affirming  the  Divisional  Court,  came 
to  the  conclusion  that  the  agreement  of  transfer  of  the 
business  to  the  Company  and  the  issue  of  debentures  to 
defendant  was  a  mere  sham  to  enable  him  to  carry  on 
business  with  limited  liability,  and  to  enable  him  to  obtain 
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preference  over  other  creditors  and  give  him  a  first  charge 
on  the  assets,  and  the  appeal  was  dismissed.     The  statutes, 
it  was  pointed  out,  were  not  intended  to  legalise  a  pretended 
association   for  the  purpose  of  enabling  an  individual   to 
carry  on  his   own   business  with   limited  liability  in   the 
name  of  a  joint  stock  company.    This  decision  has  already 
borne  fruit  in  another  case  where  a  winding-up  order  has 
been  made  against  the  London  and  Continental  Bank  and 
Exchange,    Limited.      There   it   appeared   that   the  total 
assets  amounted  to  ^^4,736,  as  against  unsecured  liabilities 
of    3fi6>576>    and    debentures    £8,000,    but    the    vendor 
and    his    family    offered  to  abandon    their    claims    both 
as   debenture-holders    and    as  unsecured   creditors.     The 
effect    of   this    offer    reduced    the    unsecured    creditors' 
claims     to    3^3,800,    and    released     the     assets    so    that 
the  creditors  would  probably  be  paid  in  full.     No  doubt 
this  result  is  owing  to  the  foregoing  important  decision. 
It  was  out  of  an  argument  in  one  of  these  cases  that  the 
following  story  arises  : — Two  companies  claimed  possession 
of  the  assets  of  another  concern  which  had  reached  the 
stage  of  liquidation.     The  claim  of  both  companies  was 
contested  on  the  ground  that  they  were  bogus  concerns, 
and  one  eminent  Q.C.,  nettled  by  the  assertion  that  his 
company  consisted   of  three  shareholders   only,  retorted 
rather  warmly  that  his  opponents'  consisted  only  of  two. 
But  his  learned  friend  was  quite  equal  to  the  emergency. 
**  I  would  point  out,  my  lord,"  he  said,  "that  it  is  a  well 
understood  thing  that  while  two  are  company  three  are 
none."     He  got  the  verdict. 

*** 

Cleiks  and  Dissolution  of  Partnership. 

The  following  case  is  instructive  as  shewing  that  the 

possession  of  a  bare  legal  right  may  not  be  always  worth 

asserting  : — When  on  dissolution  of  a  firm  the  servants  are 
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dismissed,  if  a  proper  notice  of  dismissal  is  not  given  to 
such  servants,  they  are  wrongfully  dismissed  and  have  a 
claim  for  damages.  This  is  the  result  of  the  case  of 
Brace  v.  C alder  and  Others ^  before  a  Divisional  Court,  where 
it  appeared  a  clerk  was  employed  by  a  firm  of  three 
partners  for  a  fixed  time.  Before  that  time  the  firm  was 
dissolved,  and  the  business  was  carried  on  thenceforth  by 
two  partners  only,  who  offered  the  clerk  employment  on 
the  same  terms,  but  he  refused  and  brought  this  action. 
The  Court-  considered  that  the  maximum  damages 
obtainable  would  be  the  amount  of  salary  which  would 
have  been  earned  had  the  employment  been  continued 
during  a  time  corresponding  to  the  length  of  notice  to 
which  the  discharged  servant  was  entitled.  But  from 
this  would  have  to  be  deducted  the  amount  which 
the  servant  earned  during  the  period  in  question,  or 
which,  but  for  his  own  default,  he  might  have  earned. 
The  damages  awarded  here  were  therefore  nominal. 
This  case  is  likewise  of  interest  both  to  master  and 
servant  as  regards  contracts  of  service  with  partners.  The 
plaintiff,  it  was  clear,  was  employed  by  a  firm  to  act  as  their 
agent  for  a  certain  period,  but  before  the  expiration  of  the 
time  fixed  there  was  a  dissolution  by  retirement  of  some  of 
the  partners  and  the  remaining  ones  offered  to  continue  the 
plaintiff's  employment  on  the  same  terms  as  before,  for  the 
rest  of  the  period.  This  he  refused  and  brought  this  action 
for  wrongful  dismissal.  The  Court  of  Appeal's  view  was 
that  the  dissolution  of  the  partnership  operated  as  a  wrong- 
ful dismissal  and,  therefore,  the  plaintiff  was  entitled  to 
damages.  As,  however,  the  plaintiff  would  not  have  suffered 
by  accepting  the  offer  of  the  continuing  partners,  he  was 
rightly  adjudged  to  receive  only  nominal  damages.  The 
fact  that  the  plaintiff  had  under  his  agreement  the  security 
of  several  persons  instead  of  only  two,  and  therefore, 
although  he  might  not  actually  suffer  by  the  change,  yet, 
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there  was  a  substantial  breach  of  agreement,  was  a  con- 
tention not  supported  by  the  Court. 

Outgoing  Partners  and  Creditors. 

Last  year  the  House  of  Lords  laid  down  the  rule  that  if 
a  retiring  partner  leaves  a  firm,  and  the  continuing  partners 
agree  to  pay  the  debts  and  indemnify  the  outgoer,  the 
creditors  who  know  of  and  raise  no  objection  are  bound  to 
treat  the  outgoer  merely  as  surety  for  the  debts.  {Rouse  v. 
Bradford  Banking  Company,  1894,  A.C.  586.)  This  decision 
has  been  added  to  by  the  more  recent  case  of  Lloyd's  Bank 
V.  Rootes.  There  a  trustee  under  a  will  was  empowered  to 
carry  on  the  testatoi's  business,  and  he  did  so.  In  that 
capacity  as  trustee  he  became  partner  in  the  firm.  Subse- 
quently he  retired,  at  the  same  time  giving  notice  to  the 
bank,  to  which  the  firm  and  he  owed  a  large  sum  of  money. 
The  bank  thereupon  opened  a  new  account,  and  the  sums 
which  were  received  from  the  continuing  firm  were  duly 
credited  to  the  new  account.  The  Divisional  Court,  how- 
ever, held  that  as  the  bank  had  no  notice  of  the  terms  on 
which  the  trustee  retired,  he  remained  a  principal  debtor, 
and  did  not  become  a  surety,  and,  further,  that  the  bank 
was  not  bound  to  allocate  the  moneys  received  to  the  old 
account.  The  result  of  this  decision  is,  therefore,  that 
creditors  are  not  bound  to  treat  the  outgoing  partner 
merely  as  surety  for  debts  unless  such  creditors  receive 
notice  of  the  terms  of  the  retirement. 

T.  F.  Uttley. 
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Infamia;  its  Place  in  Roman  Public  and  Private  Law.  By 
A.  H.  J.  Grebnidgb,  M.A.,  Hertford  College,  Oxford.  Oxford  : 
Clarendon  Press.     1894. 

The  monographs  on  Roman  Law  issued  by  the  Oxford 
University  Press  are  becoming  an  important  factor  in  the 
progress  in  England  of  that  rather  neglected  study.  Within  a 
few  years  have  appeared  Dr.  Grueber's  Lex  Aquilia  and  Dr. 
Moyle's  Contract  of  Sale  in  the  Civil  Law,  Mr.  Greenidge's 
Infamia,  though  of  a  somewhat  narrow  scope,  is  quite  worthy  of 
its  predecessors.  It  is  more  interesting  than  might  have  been 
exi>ected  d  priori.  The  explanation  of  this  no  doubt  is  that  Mr. 
Greenidge  is  a  master  of  his  subject,  and  any  subject  treated  by 
one  who  has  made  it  the  study  of  years  can  hardly  fail  to  be 
interesting.  A  reviewer  cannot  but  recognise  that  Mr.  Greenidge 
knows  far  more  about  it  than  his  critic  possibly  can. 

The  aim  of  the  work  is  to  show  the  gradual  and  half- 
unconscious  transition  from  the  indefinite  moral  influence  of  the 
censor  to  the  definite  legal  rules  fashioned  in  the  Edict  and 
adopted  or  extended  by  numerous  imperial  constitutions.  The 
basis  of  the  praetorian  infamia  was  procedure,  the  granting  or 
refusing  of  postulatio  in  the  praetor's  court  depending  on  the 
character  of  the  applicant.  The  infamia,  in  case  the  applicant 
were  infamous,  might  be  either  mediate  {juris)  or  immediate 
(facti),  that  is,  might  be  the  result  of  judicial  sentence,  or  might 
attach  simply  from  following  a  trade  which  in  itself  was  r^arded 
as  infamous,  such  as  that  of  an  actor  or  gladiator.  Both  in  the 
text  and  in  his  appendices,  Mr.  Greenidge  has  the  courage  of 
his  convictions,  and  does  not  hesitate  to  measure  swords  even 
with  Savigny  and  Mommsen.  He  holds,  for  instance,  that  there 
is  no  evidence  to  justify  the  theory  of  Savigny  that  there  was 
during  the  Republic  a  definite  set  of  legal  rules  afiBxing  infamia 
according  to  fixed  principles,  and  distinct  from  censoria  notatio, 
which  was  discretionary. 

The  technical  nature  of  the  discussion  is  relieved  from  time  to 
time  by  stories  more  or  less  interesting.  One  is  that  of  the 
tribune  Marcellus,  who,  on  the  authority  of  Aulus  Gellius,  urged 
the  citizens  to  marry,  and  so  show  that  they  preferred  the  safety 
of  the  State  to  their  own  happiness.    The  same  writer  records 
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the  answer  of  a  Roman  Knight,  who,  on  being  asked  by  the 
censor  why  he  was  better  cared  for  than  his  horse,  replied  that 
he  looked  after  himself,  but  his  slave  looked  after  his  horse. 
It  was  an  unfortunate  speech,  for  the  censor  regarded  it  as 
parum  revenns,  and  reduced  him  to  the  ranks  of  the  ararii. 

The  book  might  perhaps  have  been  made  more  interesting  by 
references  to  Continental  and  English  Law  in  the  past,  for  at 
present  anything  like  the  Roman  conception  of  infamia  appears 
to  be  obsolete.  The  infamia  of  the  Roman  classical  Law  is  at  the 
present  time  no  institution  of  modern  civil  Law,  say  Messrs. 
Tomkins  and  Jencken  in  their  Compendium  of  Modern  Roman  Law^ 
and  there  is  apparently  only  one  modern  work  on  the  subject, 
Schomburg,  De  Turpitudine  seu  Infamia  Facti  (Cassell,  1840).  In 
England  perennis  infamia  obprobrium  was  in  Glanviirs  time  the 
result  of  defeat  in  the  wager  of  battle,  and  infamy  was  a 
disqualification  of  witnesses  up  to  Lord  Denman's  Act  (6  and  7 
Vict.,  c.  85),  which  abolished  it.  Something  like  it  is  to  be 
found  in  the  challenge  of  a  juror  propter  delictum  and  in  certain 
disabilities  for  the  holding  of  public  office  or  the  exercise  of 
public  rights  which  are  attached  by  the  Corrupt  Practices  Act, 
the  Bankruptcy  Act,  the  Local  Government  Acts,  -and  other 
enactments.  The  "infamous  conduct"  for  which  a  medical 
man  may  be  struck  ofif  the  register  by  the  General  Medical 
Council  under  the  Medical  Act,  1858,  leads  to  professional 
rather  than  legal  disqualification. 


Voefs  Titles  on  Vindicationes  and  Interdicta,  Translated  into 
English  with  Introduction,  Notes,  &c.  By  John  J.  Casib 
Chitty,  B.A.,  S.C.L.,  Advocate,  High  Court,  Madras,  and 
Supreme  Court,  Ceylon.    Colombo. 

The  study  of  Roman -Dutch  Law  is  not  very  vigorous  in 
England,  except  in  the  case  of  those  who  intend  to  practice 
in  Ceylon,  Guiana,  and  those  parts  of  South  Africa  where  it  is 
the  authorised  system.  The  recent  attempt  of  the  Council  of 
Legal  Education  to  provide  lectures  in  the  subject  probably 
did  not  attract  a  large  audience.  Still  the  Law  is  interesting 
to  those  who  have  made  some  way  towards  mastering  the  text 
of  the  Corpus  Juris^  for  it  shows  Roman  Law  as  a  living  growing 
system,  not  merely  a  useless  subject  to  be  learned  up  to  the 
minimum  necessary  to  pass  examinations.  A  good  instance  of 
this  is  a  case  before  the  Judicial  Committee  in  1884,  Machellar 
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V.  Bond^  9  App.  Cas.  715.  It  was  there  held  that  a  woman 
cannot  be  effcclually  bound  as  a  surety  unless  she  specially 
renounces  the  privileges  secured  to  her  by  the  Senalusconsulium 
VelUianum,  which  students  of  Roman  Law  well  know  was  passed 
as  far  back  in  history  as  the  first  half  century  of  the  Christian 
era.  We  also  find  from  the  text  of  Voet,  as  brought  up  to  date, 
that  the  Actio  Puhliciana  and  several  other  familiar  methods 
of  Roman  procedure  are  in  use  up  to  the  present  day.  The 
book  will  be  useful  to  those  who  wish  to  know  something 
of  the  procedure  in  Roman-Dutch  Law,  which  in  many 
resj>ects  may  be  favourably  compared  with  our  own,  the  only 
ciiticism  that  a  reviewer  more  accustomed  to  English  practice 
may  venture  to  pass  on  the  book  is  that  in  his  introduction 
Mr.  Chitty  sometimes  cites  rather  common-place  and  elementary 
authorities,  and  that  some  of  the  references  in  the  text  and 
notes  are  not  very  clear.  A  table  of  abbreviations  might  have 
been  appended  with  advantage.  It  is  worth  noticing  that  Voet 
had  a  great  admiration  for  William  III.,  and  that  the  first 
edition  of  his  Commentaries^  published  in  1698,  was  dedicated  to 
that  King. 


/  Mississipiani.     By  Guisbppb  Caetani.     Rome:  Tipografia 
Nazionale.     1894. 

The  object  of  this  little  work  appears  to  be  to  shew  the 
danger  of  financial  ruin,  especially  in  Italy,  which  is  likely  to 
result  from  unlimited  speculation  in  finance  and  hypothecation 
of  the  future.  The  Mississipiani  are  the  modern  successors  of 
John  Law,  and  their  effect  on  State  finance  must  be  the  same. 
Not  for  the  first  time  are  we  told  of  the  ruinous  effect  of  the 
enormous  issue  of  paper  currency  which  the  Italian  Govern- 
ment have  recently  established,  to  the  disgust  of  the  tourist  and 
the  lowering  of  the  credit  of  Italy  abroad.  The  later  part  of 
the  work  dealing  with  modern  financial  speculation  and 
commercial  panics  may  not  be  interesting  to  all  readers,  but 
the  same  objection  will  not  apply  to  the  earlier  and  historical 
part.  The  schemes  of  Law  Mississippi  and  otherwise, 
supported  by  the  Regent,  the  feverish  life  of  the  Rue  Quin- 
campoix,  the  growing  and  bursting  of  the  bubble,  are  set  before 
the  reader  with  Italian  picturesqueness.  As  much  as  50  livres 
a  day,  we  are  told,  was  given  for  the  use  of  a  single  room  in 
the    famous  street.      The  Regent  could  be   just   sometimes. 
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When  Count  Horn,  his  relative,  had  killed  his  opponent  in  a 
duel,  even  his  Royal  blood  did  not  save  him  from  being  burned 
alive  in  1720,  only  four  days  after  the  duel.  Quando  hodelsangue 
malato  in  piuy  me  lo  faccio  cavare,  said  the  Regent. 


The  University  Law  Review.  Conducted  by  Austin^  Abbott, 
Dean  of  the  Law  School,  University  of  the  City  of  New  York, 
Vol.  II.,  1894.  (F.  M.  Crossett,  Manager,  1122,  Broadway, 
New  York,  U.S.A.) 

We  have  here  a  specimen  of  the  Legal  Literature  which 
can  be  produced  by  an  American  Law  School,  working  in 
connection  with  an  American  University,  the  like  of  which 
does  not  exist  among  us,  and  which  is  therefore  not  com- 
parable to  any  portion  of  the  Legal  Literature  of  this  country, 
so  far  as  we  are  aware. 

The  Law  School  which  produces  this  Review  is,  we  learn,  one 
of  such  established  position  as  to  have  entered  upon  the  thirty- 
sixth  year  of  its  life  in  October  last,  the  opening  number  of 
Vol.  II.  of  the  Review  (which,  however,  is  probably  older  than 
it  looks,  having  formerly  been  the  Inter-Collegiate  yournal)  now 
before  us,  having  been  issued  last  November.  Its  course  of 
study  covers  two  years,  and  confers  the  degrees  of  Bachelor 
and  Master  of  Laws,  but  not  apparently,  the  Doctorate. 
Perhaps  that  is  reserved  for  the  grant,  either  as  an  Honorary 
Degree  solely,  or^  as  the  natural  coping  stone  of  the  edifice 
raised  by  the  Law  School,  for  ordinary  graduation  also,  but, 
like  the  Honorary,  on  the  motion  of  the  Senate  or  other 
Governing  Body  of  the  University,  as  distinguished  from  its 
department,  the  Law  School.  The  '*  Notes  on  recent  cases  " 
include  some  curious  matter,  while  the  Articles  deal  with  a  wide 
diversity  of  Legal  topics,  as  is  indicated  in  the  Editorial 
"  Topics  before  us,"  which  claims  for  the  opening  number  of 
Vol.  II.  *'an  unusual  number"  of  topics  of  a  legal  nature  as 
attracting  the  attention  of  the  American  public. 

Something  of  the  nature  of  this  variety  may  be  gleaned  from 
the  titles  ot  the  subjects  of  the  principal  Articles,  dealing 
respectively  with  What  Liabilities  may  be  Provided  for  in  an 
Assignment  for  Benefit  of  Creditors,  National  Corporations,  The  Right 
to  Shoot  a  Burglar,  The  New  Calendar  Practice  in  New  York,  Presence 
by  Telephone,  and  Legal  Education.  Under  the  last  heading  we  find 
an  interesting  notice  of  a  new  departure  at  Hartford,  Conn., 
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in  the  shape  of  the  Hartford  School  of  Sociology,  qualifying 
for  the  Degree  of  Bachelor  of  Sociology,  opened  on  the 
5th  October  last,  under  President  Hartranft,  the  conductor  of 
the  University  Law  Review,  Professor  Austin  Abbott,  being 
himself  one  of  the  Lecturers,  and  taking  the  Family  from  the 
Le^al  point  of  view.  The  title  of  the  new  School  is,  as 
Professor  Abbott  says,  "somewhat  Academic,"  but  the 
conductors  of  the  undertaking  are  fully  justified  in  including 
Law  as  one  department  of  Sociology  by  the  precedent  of  the 
Social  Science  Association  in  this  country,  of  which  Juris- 
prudence was  always  one  of  the  Departments.  It  appears  to 
us  that  such  a  School  as  that  which  President  Hartranft  has 
instituted  may  well  claim,  if  it  succeeds  in  casting  firm  root  in 
American  soil,  to  be  carrying  out  in  the  United  States,  in  a 
practical  educational  form,  the  work  which  was  for  so  many 
years  carried  on  in  the  United  Kingdom  by  the  combined 
Congresses  and  Sessional  meetings  of  the  Social  Science 
Association,  a  most  useful  organisation,  with  which  it  was  our 
privilege  for  years  to  be  associated,  and  the  loss  of  which 
we  have  never  ceased  to  regret.  We  wish  well  both  to  President 
Hartranft  and  Professor  Austin  Abbott,  and  shall  hope  soon  to 
hear  more  of  their  doings  both  at  New  York  and  Hartford. 


The  American  Corporation  Legal  Manual,  Vol.  L  Edited  by 
C.  L.  BoRGMEYER,  Member  of  the  New  Jersey  Bar,  Newark,  N.J. 
Plainfield  :  Honeyman  &  Co. 

Digest  of  Insurance  Cases  for  1894.  ^y  J<^hn  A.  Finch,  of  the 
Indianapolis  Bar.     Indianapolis  :   The  Rough  Notes  Company. 

The  Insurance  Agent:  His  Rights,  Duties  and  Liabilities.  By 
John  A,  Finch,  of  the  Indianapolis  Bar.  Indianapolis :  The 
Rough  Notes  Company. 

The  aim  of  the  first  work  is  to  place  before  the  legal  profession 
of  the  United  States  and  of  other  countries  a  concise  synopsis 
of  the  laws  regulating  to  the  formation,  organization,  management 
and  dissolution  of  the  principal  kinds  of  business  corporations 
authorised  to  be  organized  under  the  laws  of  the  various  states 
and  territories  of  the  United  States  of  America  and  incidentally 
to  fu*nis)i  similar  information  with  regard  to  other  countries. 
The  book  contains  a  synopsis  of  the  Corporation  Law  of  the 
different  States  of  America,  of  the  Dominion  of  Canada,  of 
Mexico,  and  of  other  countries  of  Latin-America ;  also  of 
England,  the  Netherlands,  Italy,  Germany,  France  and  Russia. 
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There  are  also  synopses  of  the  Patent  Laws  of  the  United 
States  and  of  foreign  countries  ;  the  same  with  regard  to  Trade 
Marks  and  to  Copyright  and  Insurance.  The  compiler  appears 
to  have  intrusted  the  preparation  of  parts  of  the  work  to 
Associates  in  different  countries,  and  have  produced  thereby  a 
cosmopolitan  and  well-digested  treatise  on  a  subject  which  it  is 
needless  to  say  must  have  given  very  considerable  trouble  and 
research.  We,  however,  regret  that  in  the  synopsis  relating  to 
the  Companies*  Acts  of  England  we  find  no  allusion  to  the 
Acts  of  1870,  1877,  1879,  1880,  1886,  or  to  the  two  Acts 
of  1890 :  but  it  is  possible  that  the  compiler  did  not  consider 
them  worthy  of  attention.  Concurrently  with  this  work 
is  Vol.  VII.  of  the  Digest  of  Insurance  Cases,  containing 
449  reported  cases  of  the  Courts  of  the  United  States,  as  also  a 
few  cases  from  England,  Scotland  and  Ireland  on  disputed 
points  in  Fire,  Life,  Marine,  Accident  and  Assessment  Insurance, 
and  effecting  Benefit  Societies.  The  Legislatures  of  many 
States  of  the  Union  have  forms  of  Fire  Policies,  and  the  com- 
panies are,  under  such  circumstances,  left  with  no  discretion  as 
to  their  contracts,  while  other  States  content  themselves  with 
saying  what  shall  not  be  in  a  policy  of  insurance.  Other  States 
provide  rules  of  evidence  solely  applicable  to  insurance  contracts, 
while  all  prescribed  regulations  of  some  sort  not  known  to  other 
classes  of  business.  With  all  that  the  Courts  have  had  to  say 
upon  the  construction  of  policies,  the  companies  still  experience 
much  difl&culty  in  writing  their  contracts  so  plainly  that  there 
can  be  no  room  for  doubt ;  the  ability  to  write  English  is  not 
conspicuous  in  insurance  offices.  The  Digest  is  bound  to  prove 
very  serviceable,  both  to  underwriters  as  well  as  to  members 
of  the  profession  who  have  to  deal  with  contested  claims. 
Mr.  Finch  also  has  wisely  written  a  small  work  on  The  Rights, 
Duties  and  Liabilities  of  the  Insurance  Agent,  a  person  who,  acting 
in  various  capacities  for  insurance  companies,  is  often  perplexed 
with  doubts  when  called  upon  to  act  hastily  regarding  matters 
of  great  importance  to  his  principals.  While  representing 
companies  who  entrust  him  with  their  business,  he  must  at  the 
same  time  be  alive  to  the  interests  of  those  who  effect  insurances. 
Thus  placed  between  Scylla  and  Charybdis,  it  behoves  the 
agent  to  know  well  his  rights,  duties  and  responsibilities.  The 
books  before  us  cannot  fail  to  be  of  value  to  the  legal  and 
commercial  communities,  not  only  in  the  United  States,  but  in 
this  country  also. 
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A  Summary  of  the  Law  of  Land  and  Mortgage  Registration  in  the 
British  Empire  and  Foreign  Countries.  By  R.  Burnet  Morris, 
M.A.,  LL.B,,  of  the  Middle  Temple,  Barrister-at-Law. 
London  :  Clowes  and  Sons,  1895. 

This  book  is  based  upon  the  author's  pamphlet  on  **  Regis- 
tration of  Titles,"  published  in  1886.  Its  object  is  to  present 
to  the  reader  a  short  statement  of  the  law  of  land  and  mortgage 
registration  in  operation  in  the  United  Kingdom,  British 
Colonies,  and  other  parts  of  the  world.  In  early  times  land 
transfer  was  invariably  accompanied  by  a  public  ceremony,  and 
the  transfer  was  completed  by  the  grantee  or  purchaser  actually 
taking  possession.  Later  on,  the  right  to  possession  and  the 
actual  possession  seem  to  have  been  conveyed  by  the  simple 
process  of  exchange  of  deeds.  The  author  explains  in  a  lucid 
and  concise  manner  the  different  attempts  which  have  been 
made,  from  lime  to  time,  to  register  lands  and  mortgages,  as  well 
as  the  different  systems  of  registration  now  in  operation  in 
England,  Scotland,  and  Ireland,  as  well  as  in  other  parts  of  the 
world.  An  appendix,  containing  the  Land  Transfer  Act,  1875, 
as  well  as  the  proposed  amendments  of  the  Bill  of  1895, 
complete  a  well  considered,  well  digested,  and  very  useful 
work. 


Notes  on  Land  Transfer  in  Various  Countries,  By  C.  Fortescue- 
Brickdalb,  B. a.,  of  Lincoln's  Inn,  Barrister-at-Law.  London : 
Law  Times  Office. 

This  pamphlet  deals  with  land  transfer  in  the  United  States, 
in  France,  in  Prussia  and  Austria-Hungary,  in  Switzerland, 
and  in  some  of  the  British  possessions,  i.e.,  Australia,  Canada, 
and  Scotland.  It  is  merely  an  elementary  work,  but  is  well 
worth  a  perusal  by  the  conveyancer. 


Inebriety  or  Narcomania,  and  its  Etiology,  Pathology,  Treatment,  and 
Jurisprudence.  By  Norman  Kerr,  M.D.,  F.L.S.,  Fellow  of  the 
Medical  Society  of  London.  Third  Edition.  H.  K.  Lewis, 
136,  Gower  Street.    London.     1894. 

The  consensus  of  opinion  that  habitual  drunkenness  is 
often  a  symptom  or  sequel  of  disease  strengthens  every  year. 
The  fact  that  the  Secretary  of  Stale  for  the  Home  Department 
has  intimated  his  intention  of  introducing  a  Bill  into  Parliament 
based  on  the  recommendations  of  the  recent  Departmental 
Committee    on     Inebriates,    including     compulsory     curative 
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seclusion  and  remedial  treatment,  is  an  augury  of  improved 
legislative  provisions  for  habitual  drunkards  at  an  early  date. 
Doctor  Kerr  has  in  great  part  rewritten  his  original  work  with 
the  addition  of  nineteen  chapters,  including  a  critical  review  at 
page  678  of  a  statement  of  the  existing  law  on  intoxication,  as  a 
defensive  plea  in  criminal  trials,  by  the  Right  Hon.  Sir  Henry 
James,  Q.C.,  M.P. ;  while  under  the  "  Medico-Legal  relations  of 
inebriety,"  some  space  has  been  devoted  at  page  708  to  police 
procedure  with  persons  found  on  the  streets  apparently  drunk 
though  in  truth  perfectly  sober.  Although  decidedly  bearing 
the  medical  imptint,  the  work  is  likely  to  be  of  use  to  the  legal 
practitioner  in  that  special  class  of  cases  where  scientific 
testimony  is  available ;  while  the  tone  and  character  of  the  book 
renders  it  one  which  may  be  safely  depended  on. 

Text-Book  of  Forensic  Medicine  and  Toxicologv.  By  Arthur  P. 
Luff,  M.D.,  B.Sc.  Lond.,  Physician  in  charge  of  out-patients 
and  Lecturer  on  Medical  Jurisprudence  and  Toxicology  in  St, 
Mary's  Hospital ;  Official  Analyst  to  the  Home  Office.  Two 
vols.     London  :  Longmans,  Green  &  Co.     1895. 

In  these  latter  days,  when  scientific  evidence  and  the  opinions 
of  experts  are  largely  called  in  aid  of  evidence  in  our  Courts  of 
Justice,  it  is  becoming  more  and  more  necessary  for  the 
successful  advocate  to  be  well  versed  in  the  elementary 
principles  of  medicine  and  toxicology.  The  modern  rule  of 
evidence  has  been  to  admit  facts,  not  otherwise  relevant,  to  be 
proved  as  supporting,  or  being  inconsistent  with  the  opinions  of 
experts.  The  advocate,  therefore,  who  is  ignorant  of  the  above- 
mentioned  principles  is  distinctly  at  a  disadvantage  as  compared 
with  his  more  fortunate  brother,  who  has  made  a  study,  however 
slight,  of  Forensic  Jurisprudence.  Dr.  LuflF  has  endeavoured 
to  meet  this  want  by  means  of  the  very  excellent  work  before  us. 
He  acknowledges  that  he  has  availed  himself  of  materials  from 
the  works  of  Casper,  Taylor  and  Stevenson,  Reese,  Blyth, 
Dixon,  Mann,  and  others,  and  has  spared  no  pains  to  bring  all 
sections  of  his  book  up  to  date.  He  has  given  special  care  to 
the  section  on  toxicology,  and  very  useful  directions  for  the 
treatment  of  cases  on  poisoning.  He  has  been  assisted  by 
Mr.  Jackson  Clarke,  Pathologist  to  St.  Mary's  Hospital,  in 
connection  with  the  chapter  on  the  making  of  post-mortem 
examinations ;  Dr.  Gow,  physician  at  St.  Mary's  Hospital,  has 
also  rendered  assistance  in  the  course  of  the  work.    The  law 
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concerning  d3dng  declarations,  taken  in  the  absence  of  a  magis- 
trate, is  very  well  laid  down  ;  he  advances  excellent  rules  for  the 
delivery  of  medical  evidence,  while  his  more  immediate  know- 
ledge of  medicine  and  chemistry,  treating  of  blood  stains, 
wounds,  lightning,  asphyxia,  lunacy,  questions  connected  with 
the  dead  body,  and  identity  of  remains,  serves  to  develop  one 
of  the  best  imagined  and  best  completed  works  on  medical  juris- 
prudence which  we  have  ever  had  before  us. 

A  Manual  of  the  Study  of  Documents  to  Establish  the  Individual 
Character  of  Handwriting  and  to  Detect  Fraud  and  Forgery.  By 
Pbrsifor  Frazer,  J.B.     Lippincott  Company,  Philadelphia. 

This  is  a  very  curious  book,  dealing  with  the  study  of  hand- 
writing. The  writer  divides  his  Treatise  into  two  parts :  the 
first  deals  with  physical  examination  and  the  second  with 
chemical  examination.  He  writes  fully  on  his  subject,  dealing 
with  individual  character,  the  writing  instrument,  the  writing 
fluid,  preliminary  examination,  use  of  magnifying  instruments, 
the  sequence  in  cross  lines,  and  cognate  matters.  He  also 
draws  attention  to  the  laws  relating  to  the  testimony  of  experts 
on  handwriting,  referring  to  the  late  Sir  J.  F.  Stephen,  K.C.S.I., 
Judge  of  the  Queen*s  Bench  Division,  and  to  the  able  judgment 
of  the  Supreme  Court  of  Pennsylvania  in  Travis  v.  Brottm 
(43  Pennsylvania  State  Reports,  p.  9),  delivered  by  Mr.  Justice 
Woodward.  It  is  likely  to  prove  a  mine  of  wealth  to  experts  on 
handwriting. 

Parliamentary  Government  in  the  British  Colonies.  By  Alphbus 
Todd,  LL.D.,  C.M.G.  Second  edition.  Longmans,  Green 
and  Co.     1894. 

This  volume  attempts  for  the  youngest  legislative  oflfspring  of 
the  Mother  of  Parliaments  the  historic  service  which  Sir 
Erskine  May  has  rendered  to  their  Imperial  parent.  It  is  an 
account  of  the  origin,  development,  and  exercise  of  representative 
government  in  the  Colonies  of  the  British  Empire.  It  was  only 
in  the  early  years  of  Her  Majesty's  reign  that  the  6rst 
experiment  in  responsible  Government  was  tried  within  any 
colony.  Canada  was  the  pioneer,  and  it  was  in  1841,  under 
Lord  Melbourne's  Administration,  that  the  privilege  with  its 
perils  was  conferred.  Into  the  dominion  the  British  North 
American  Colonies  were  confederated  in  1867.  Two  years 
earlier,  by  28  and  29  Vict.,  d  163,  the  right  was  bestowed  upon 
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all  colonial  representative  legislatures  to  enact  laws  for  their 
local  constitution  and  their  own  procedure.  At  this  day  such 
bodies  meet  and  exercise  their  functions  in  three  of  the  great 
divisions  of  the  globe. 

The- majority  of  the  colonists  seem  to  be,  like  the  Prime 
Minister,  **  two  chamber  "  men.  But  for  Ontario,  Manitoba, 
British  Columbia,  and  New  Brunswick  one  chamber  suffices. 
Prince  Edward's  Island  holds  an  academic  opinion  in  favour  of 
a  single  chamber,  and  has  passed  a  bill  to  embody  the  view,  but 
the  Royal  assent  has  not  been  received. 

The  book  as  a  whole  presents  a  progressive  series  of  interesting 
studies.  The  problems  at  the  Cape,  with  its  circle  of  savage 
tribes,  are  tinged  with  war.  In  New  Zealand  the  representation 
of  the  native  element  is  fostered  by  the  provision  (not  always 
carried  out)  that  there  shall  be  two  Maori  Ministers  in  each 
Cabinet.  In  parts  of  Australia  where  enterprise  is  impatient  of 
the  teachings  of  prudence,  paper  currency  is  a  keen  subject  of 
controversy ;  while  in  Queensland  where  labour  representation 
is  potent,  the  exclusion  of  the  Chinese  exercises  the  public 
mind.  In  the  oldest  of  the  Colonies  where  two  European 
civilizations,  marked  by  a  difference  of  creed  and  of  language, 
combine,  the  problems  relate  to  religion  and  liquor  licences. 
Some  of  these  points  are  now  settled,  but  there  remains  common 
to  all  the  important  question  of  Imperial  Defence. 

The  work,  though  capable  of  improvement  in  subsequent 
editions,  is  well  presented.  The  condensed  style  which  is  such 
a  marked  feature  of  the  later  editions  of  Sir  Erskine's  great 
work,  would  be  out  of  place  in  a  treatise  which  must  be  largely 
explanatory,  and  which  has  to  treat  of  many  distant  consti- 
tutional assemblies,  all  of  which  are  inspired  by  the  exceeding 
vigour  of  youth.  But  it  is  well  worth  the  attention  of  all  who 
are  interested  in  federation  and  the  relation  of  the  home  govern- 
ment to  the  self-governing  Colonies.  No  one  can  rise  from  its 
perusal  without  a  profound  and  proud  feeling  of  the  gigantic 
future  of  the  Empire.  Tndy  it  is  necessary  to  look  out  of 
England  to  learn  the  vast  measure  of  England's  power. 

The  Parish  Councillor :  His  Powers^  Duties,  and  Responsibilities, 
By  F.  Rowley  Parker,  Solicitor  and  Parliamentary  Agent, 
Knight  &  Co.     1895. 

The  new  Parish  Councillor  need  not  enter  upon  the  discharge 
of  his  duties  without  an  adequate  knowledge  of  the  powers  and 
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obligations  which  the  Local  Government  Act  of  1894  have 
attached  to  the  body  which  he  adorns.  From  the  wide  range 
of  society  out  of  which  members  may  be  chosen,  that  perhaps  is 
an  advantage.  To  serve  on  a  common  jury  many  qualifications 
are  necessary,  but  no  British  subject,  whatever  his  circumstances, 
is  disqualified  as  a  Parish  Councillor  who  is  suijuriSy  who  has 
not  needed  for  12  months  to  supplement  his  private  fortune  by 
parish  relief  or  who  has  allowed  four  years  to  pass  since  he  was 
bankrupt,  or  was  last  convicted,  on  indictment  or  summarily, 
and  imprisoned  for  a  crime,  unless  at  the  date  of  his  candidature 
he  holds  office  under  the  Council  or  has  made  a  contract  with 
them  for  profit.  Therefore  a  book  such  as  Mr.  Parker's,  which 
aims  at  giving  a  complete  but  precise  account  of  the  Parish 
Councillor's  functions  without  elaborate  legal  details,  is  to  be 
welcomed ;  and  if  it  enables  the  elected  Councillor  who  is  at 
present  without  the  knowledge  to  understand  and  take  a  proper 
part  in  the  subjects  which  come  up  for  discussion  in  the  council 
room,  it  will  have  served  a  useful  purpose  in  every  way. 


Sources  of  the  Constitution  of  the  United  States.  By  C.  Ellis 
Stevens,  LL.D.,  D.C.L.,  F.S.A.  (Edinburgh).  MacmiUan 
and  Co.,  London  and  New  York.     1894. 

Adoption  and  Amendment  of  Constitutions  in  Europe  and  America. 
By  Charles  Borgeau.  Translated  by  Charles  D.  Hazsn, 
Professor  of  History  in  Smith  College,  with  an  Introduction  by 
John  M.  Vincent,  Associate  of  the  Johns  Hopkins  University. 
Macmillan  &  Co.,  London  and  New  York.     1895. 

Mr.  Gladstone  has  observed  that  **  as  the  British  Constitution 
is  the  most  subtle  organism  which  has  proceeded  from  pro- 
gressive history,  so  the  American  Constitution  is  the  most 
wonderful  work  ever  struck  ofif  at  a  given  time  by  the  brain  and 
purpose  of  man."  There  is  some  truth  in  this,  for  the  American 
Constitution,  established  as  a  written  document  by  the  Conven- 
tion and  in  circumstances  quite  unique,  has  many  elements 
peculiar  and  characteristic ;  but  it  is  beginning  to  be  realised 
that  the  American  Constitution,  though  possessing  elements  of 
novelty,  is  not  after  all  the  new  creation  that  Mr.  Gladstone 
would  imply.  It  is  not  the  original  composition  of  one  body  of 
men  nor  the  outcome  of  one  definite  epoch.  It  rests  upon  very 
old  principles,  laboriously  worked  out  by  long  ages  of  constitu- 
tional struggle  ;  it  looks  back  to  the  annals  of  the  colonies  and 
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of  the  motherland  for  its  sources  and  its  explanation.  The 
Constitution  has  been  made  what  it  is  by  the  political  develop- 
ment of  many  generations  of  men,  and  it  is  not  the  mere  sole 
creation  of  the  Philadelphia  Convention. 

Mr.  Ellis  Stevens,  in  the  work  before  us,  treats  of  that  docu- 
ment which  goes  by  the  name  of  The  American  Constitution, 
and  avoids  all  side  issues.  He  deals  with  the  making  of  the 
Constitution,  its  legislative  organism,  its  legislative  powers, 
points  out  in  what  manner  its  executive  is  related  to  the  ancient 
executive  of  England,  discloses  the  popular  feeling  of  Americans 
against  kingship — an  opposition  largely  due  to  the  fact  that  the 
struggle  for  emancipation  had  been  forced  upon  them  by  their 
Sovereign  in  person — and  describes  the.  derivation  of  the 
American  Courts  from  the  English  Colonial  Courts  and  Judges, 
and  explains,  in  a  very  lucid  manner,  the  continuity  of  our  Bill 
of  Rights  in  Acts  of  American  Legislation.  An  excellent  Treatise 
on  an  interesting  subject,  well  digested  and  clearly  evolved. 

Mr.  Borgeau  devotes  his  work  to  the  process  of  Constitution- 
making  in  those  States  which  admit  of  an  isolated  treatment 
and  render  possible  the  attainment  of  a  general  theory.  He 
points  out  that  a  Constitution  is  the  fundamental  law  according 
to  which  the  government  of  a  State  is  organised  and  the  relations 
of  individuals  with  society  regulated  ;  it  may  either  be  a  code 
or  a  collection  of  texts  promulgated  at  a  certain  time  by  a 
sovereign  authority,  or  in  the  second  place  it  may  be  the  result 
of  a  series  of  legislative  Acts,  judicial  decisions,  precedents, 
and  traditions  .of  dissimilar  origin  and  unequal  value.  The 
English  Constitution — the  oldest  of  all  Constitutions — belongs 
to  the  second  division.  The  private  law  of  the  United  Kingdom 
is  uncodified,  and  her  fundamental  law  is  unwritten.  An 
unwritten  Constitution  does  not,  as  a  whole,  furnish  innovators 
with  a  definite  concrete  point  of  attack ;  but  as  it  lies  within 
the  ordinary  competence  of  Parliament  to  increase  or  diminish 
it  by  mere  statutes,  indirect  blows  may  be  aimed  at  it  all  the 
more  dangerous  because  not  immediately  and  generally  apparent. 
Mr.  Borgeau  direct  his  study  to  those  countries  which  may  be 
said  to  fall  within  the  first  division ;  they  are  becoming  more 
and  more  numerous,  their  public  law  may  be  considered  apart 
from  the  power  which  creates  it,  and  their  political  institutions 
are  based  upon  a  fundamental  statute  emanating  from  this 
power.  The  author  has  treated  the  subject  objectively  in  a 
rigorously  scientific  and  impartial    manner ;    the  method  he 
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employs  is  largely  historical.  Modern  Constitutions  are  not  the 
systematic  work  of  Jurists.  They  have  sometimes  been  the  result 
of  theoretical  speculations.  We  can  only  judge  constitutional 
system  correctly  by  studying  the  origin  of  the  fundamental  law 
upon  which  that  system  is  based,  or  by  tracing  the  evolution  of 
the  customary  law  to  which  it  conforms.  The  aim  of  the  book 
before  us  is  to  shew  the  possibilities  of  such  an  investigation, 
beginning  with  the  origin,  growth,  ?iud  character  of  written 
Constitutions,  then  with  Royal  Charters,  and  constitutional 
compacts  divided  into  the  German  group  and  the  Latin-Scandi- 
navian group,  lastly,  with  Democratic  Constitutions,  viz.,  the 
United  States  of  America,  France,  and  Switzerland.  The  two 
books  before  us  should  be  found  in  the  hands  of  every  jurist 
and  student  of  Constitutional  history. 


A  Digest  of  the  Law  of  Light.  By  Edward  Stanley  Roscoe, 
Barrister-at-Law.  Third  edition.  Reeves  and  Turner, 
London.     1895. 

It  is  fourteen  years  since  Mr.  Roscoe  published  his  first 
edition  of  this  useful  work,  of  which  we  are  pleased  to  hail  the 
third  edition.  It  is  undoubtedly  true  that  the  rapid  growth  of 
our  towns  makes  the  easement  of  light  more  and  more  important. 
During  the  last  few  years  several  important  decisions  have  made 
this  branch  of  law  more  clear,  and  it  has  thus  become  a  subject 
intelligible  to  laymen  as  well  as  to  lawyers.  The  work  has  been 
carefully  digested  and  as  it  wjll  be  seen  brought  down  to  the 
latest  date;  a  marginal  reference  drawing  attention  to  the  newly 
decided  case  of  Foster  v.  London,  Chatham  and  Dover  R<Ulway 
Company y  L.R.  [1895]  i  Q.B.  711,  which  overrules  the  case  of 
Norton  v.  London  and  North-  Western  Railway  Company  decided  by 
the  late  Vice-Chancellor  Malins.  We  recommend  the  work  to 
the  architect  as  well  as  to  the  lawyer,  builder,  and  contractor 
as  very  reliable.   It  has  useful  precedents,  forms,  and  agreements. 


Notes  on  Perusing  Titles.  By  Lewis  E.  Emmet,  Solicitor. 
Jordan  &  Sons,  London.     1895. 

The  aim  of  these  notes  is  to  help  the  reader  on  the  subjects 
most  frequently  arising  and  most  needful  to  be  remembered  on 
a  perusal  of  abstracts  of  title.  An  epitome  of  the  notes  has  been 
added  by  way  of  reminders  to  be  glanced  over  after  the  perusal 
of  an  abstract,  thus  rendering  the  danger  of  overlooking  the 
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points  referred  to  therein  less  likely  to  occur.  The  author  has 
evidently  given  considerable  time  and  attention  to  the  collation 
of  this  little  book ;  and  he  has  succeeded  well.  There  is  a 
good  index,  but  the  space  devoted  to  explaining  the  meaning  of 
abbreviations,  and  also  the  list  of  text-books  consulted,  might  be 
omitted  in  a  future  edition  as  being  beyond  the  scope  and 
purpose  of  the  book. 

Le  Systime  Judiciaire  ds  La  Grande  Bretagne,  2  Vols.  By 
le  CoMTE  DE  Franqubville,  Membre  de  Tlnstitut,  Ancien 
Mattre  des  Requites  au  Conseil  d*£tat,  Ancien  Avocat  a  la 
Cour  de  Paris.     Paris  :  J.  Rothschild. 

The  judicial  institutions  of  England  are  less  known  to 
foreigners  than  her  political  organisations.  All  nations  which 
have  adopted  parliamentary  government  have  copied  more  or 
less  the  British  Constitution,  but  no  continental  country  has 
ever  copied  our  judicial  system.  Foreign  writers  have  therefore 
hitherto  neglected  to  treat  of  a  subject  of  which  the  study  is 
so  dry,  and  which  cannot  be  properly  known  but  by  a  personal 
and  prolonged  examination ;  for  books  are  limited  in  size  and 
space,  and  although  numerous  works  of  practice  are  to  be  found 
in  England,  there  does  not  exist  on  the  Continent  a  complete 
acquaintance  with  this  subject.  M.  de  Franqueville  has  thought 
that  it  would  be  well  to  fill  this  void,  and  has  completed  his  work  on 
the  Government  and  Parliament  of  Great  Britain  in  two  volumes. 
He  shews  first  how  the  separation  of  these  powers  is  governed, 
and  what  is  the  nature  of  the  relations  between  the  executive 
and  legislative  powers  and  the  judicial  bench.  To  insure  on 
the  one  hand  the  absolute  independence  of  the  Judges,  and  on 
the  other  hand  to  avoid  any  encroachment  of  the  Law  on  the 
domain  of  the  Government,  is  a  delicate  problem,  the  solution  of 
which  would  seem  to  be  theoretically  impossible ;  but  of  which 
we  have,  nevertheless,  found  a  practical  solution  in  a  way  most 
wise  and  satisfactory.  The  office  of  the  Law  being  once 
established,  the  author  describes  the  stage  on  which  it  is  exercised 
firom  the  two  highest  Courts,  viz. : — The  Privy  Council  and 
the  House  of  Lords,  to  the  lowly  police  and  county  courts.  He 
shews  from  the  time  of  the  Saxons  unto  the  present  day  the 
origin  of,  and  the  changes  in,  each  court  which  has  from  time 
to  time  been  established,  modified,  or  allowed  to  fall  into 
desuetude,  and  lastly,  the  actual  organisation  and  power  of 
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each.  This  plan  once  sketched  out,  it  is  interesting  to  note 
who  are  the  actors  on  the  stage.  It  is  shewn  how  the  judicial 
studies  are  organised,  and  the  writer  is  astonished  to  find  that 
admission  to  the  Bar,  and  consequently  to  the  Bench,  depends 
on  four  private  Societies,  the  Inns  of  Court,  which  exercise  by 
virtue  of  prescription  the  right  to  grant  or  refuse  the  privilege. 
The  writer  falls  into  the  serious  mistake  of  imagining  that 
the  examinations  are  practically  nil,  and  that  the  studies 
are  by  no  means  serious ;  with  true  French  love  for  go'^d  cookery 
and  gastronomy  he  revels  in  the  wrong  idea  that  the  principal 
condition  to  be  fulfilled  by  the  law  student  consists  in  eating 
each  Term  a  certain  number  of  dinners,  in  the  spacious  Halls 
of  the  two  Temples,  Lincoln's  Inn  or  Gray's  Inu!  Tlie  author 
is  pleased  to  find  that  we,  even  in  matters  of  law,  prefer  practice 
to  theory ;  but  he  arrives  at  the  false  conclusion  that  the  Bar 
contains  few  learned  jurisconsults,  although  he  admits  that  it 
furnishes  staunch  defenders,  and  maintains  an  excellent  nursery 
garden  to  provide  for  the  Bench. 

The  chapter  on  the  Judges  is  not  the  least  interesting  of  the 
work.  The  reader  is  shewn  why  the  Bench  of  Great  Britain 
occupies  such  a  high  place  in  the  State,  and  enjoys  such  a 
prestige  in  the  nation.  Merem6e,  in  one  of  those  skits  of  which 
he  was  such  a  master,  but  which  are  often  full  of  exaggeration, 
said  that  in  France  a  man  was  made  a  Judge  when  he  was 
found  incapable  of  being  an  advocate.  Our  Gallic  neighbour 
will  find,  from  a  perusal  of  this  work,  that  in  England  the  Judges 
are  taken  exclusively  from  among  those  barristers  who  have 
risen  in  their  profession. 

The  author  rejoices  to  find  that  the  English  Judges  of  the 
High  Court  are  few  in  number,  and,  as  contrasted  with  his  own 
poorly  paid  officials,  magnificently  remunerated.  He  is  thunder- 
struck at  finding  that  even  the  most  minor  member  of  the  Bench 
of  the  High  Court  of  Justice  receives  a  salary  of  £5,000,  this  being 
nearly  equivalent  to  that  received  by  the  first  minister  of  la  belle 
France.  Again,  and  he  rightly  deems  it  to  be  more  important  still, 
he  finds  that  the  Judges  cannot  be  removed  without  the  consent 
of  both  Houses  of  Parliament,  but  he  is  incorrect  in  thinking  that 
they  cannot  be  promoted  to  a  higher  position.  We  will  not 
dwell  upon  the  rather  curious  chapters  which  follow,  they  aie 
dedicated  to  the  clerks,  registrars,  and  other  assistants  of  the 
Bench,  to  solicitors  and  to  barristers,  who  he  informs  us  have 
no  direct  relations  with  their  clients,  a  conclusion  which  requires 
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to  be  modified.     Next  he  gives  us  a  learned  treatise  on  juries, 
of  which  he  considers  the  origin  to  be  very  obscure,  but  very 
interesting,  and  that  their  duty  is  very  considerable,  being,  he 
says,  called  upon  to  sit,  not  only,  as  in  his  own  country,  in 
criminal  cases,  but  also  in  the  greater  number  of  police-court 
cases !  as  well  as  in  civil  actions.     The  second  volume  of  the 
work  deals  with  the  civil   and  criminal   procedures,  and  the 
author  gives  sufficient  details  to  make  our  procedures  known  to 
his  country,  mostly  in  all  the  more  important  points,  omitting  the 
smaller  details.     He  is  surprised  that  we  have  not,  like  the 
French  people,  codes  of  laws  methodically  formulated,  but  rely 
on  unwritten  laws,  statutes,  jurisprudence  and  customs.     His 
limited  acquaintance  with  Teutonic  and  Saxon  procedure  causes 
him  to  be  surprised  that  we  can  exist   with  laws  which  he 
describes  as  being  pieces  of  all  sizes,  shapes,  and  colours,  some 
new,  some  old,  more  or  less  cleverly  interweaved.     In  this  part 
of  his  work  we  find   a  number  of  details,  interspersed  with 
anecdotes,  concerning  what   he  considers  to  be  the  curious 
habits  of  the    English   people.     The   author  is  much  struck 
with    the    administration    of    our    criminal    law;    he    details 
with  what   a  mixture  of  kindness  and  firmness  it  is  applied 
by  the  Judges,  and  with  what  jealous  care  the  Bench  watches, 
at    one    and    the    same    time,    both    the    rights    of    society 
and    those  of  humanity.      The    chapter   on   capital   punish- 
ment glances  at  the  reform  of  some  twenty-five  years  standing, 
introduced  in  the  method  of  executing  criminals.      He  finds  it 
desirable  that  in  the  interior  of  the  prison,  and  out  of  view  of 
the  public,  the  condemned  man  be  put  to  death.    He  also  points 
out  under  what  conditions  our  system  of  penal  servitude,  which 
has  taken  the  place  of  transportation,  is  enforced.      Scotland 
has  kept  her  ancient  judicial  institutions  completely  distinct,  and 
very  different,  from  those  of  England.   The  study  of  this  system, 
of  which  certain  parts,  notably  those  which  concern  criminal 
procedure,  are  like  ours,  is  full  of  interest.     As  to  Ireland,  he 
truly  states  the  imposition  on  her  of  English  legislation,  but 
confines  himself  to  shew  the  points  of  difference,  and  how  at 
the  end  of  this  the  nineteenth  century,  a  portion  of  the  British 
kingdom,  Ireland,  has  been  placed  under  a  species  of  martial 
law,  and  other  means  of  coercion  are  deemed  necessary  in  that 
uneasy  Province.     In  conclusion  the  author  draws  a  comparison 
between    the  judicial  systems  of  France  and  England.      He 
draws  attention  to  the  very  considerable  influence  exercised  by 


Digitized  by  VjOOQIC 


356  REVIEWS. 

public  opinion  over  the  English  Judicial  Bench,  which  having 
been  so  servile  and  venal  in  remote  times,  has  now  become  a 
model  of  impartiality,  independence,  and  honour.  Although 
with  a  Frenchman's  love  of  his  own  country  he  considers 
that  in  point  of  view  of  judicial  science,  and  even  of 
eloquence,  the  Bar  of  Paris  is  superior  to  that  of  London, 
he  does  not  hesitate  to  place  our  Judges  higher  than 
his  own.  He  thinks  that  our  Civil  procedure,  although 
weakened  by  serious  faults,  contains  some  rules  worthy  of 
imitation  by  his  own  country.  As  to  our  Criminal  procedure  he 
believes  that  it  is  assuredly  worthy  of  great  praise,  but  that  on  the 
other  hand,  it  is  on  many  points  very  faulty ;  that  it  gives  to  the 
rich  defendant  too  many  facilities  to  escape  condemnation,  and 
that  it  does  not  give  to  the  poor  sufficient  means  to  defend 
themselves  in  a  proper  and  useful  manner.  He  admits, 
however,  that  our  Judges  do  attempt  by  all  legal  means  to 
atone  for  the  deficiencies  of  the  Legislature,  and  to  remedy  the 
blots  on  the  Statute  Book,  while  his  own,  in  general,  act  in  quite 
a  contrary  manner.  It  is  not  possible  to  enumerate  the  number- 
less questions  treatel  of  by  our  author;  it  suffices,  however,  to 
say  that  both  the  politician  and  the  jurisconsult  will  find  in 
this  work  an  inexhaustible  mine  of  information,  while  to  the 
Englishman  it  is  not  uninteresting  to  read  a  foreign  opinion  on 
our  Courts  and  administration  of  justice. 


The  Principles  of  Bankruptcy.  By  Richard  Ringwood,  M.A., 
of  the  Middle  Temple,  Barrister-at-Law,  late  Scholar  of 
Trinity  College,  Dublin.  Sixth  Edition.  London:  Stevens 
and  Haynes.     1895. 

This  book  is  so  well  known,  that  it  has  attained  a  position 
where  laudatur  ah  his,  culpatur  ah  illis  can  no  longer  affect  if.  We 
are  pleased  to  herald  the  sixth  edition  of  it.  We  notice  that  a 
portion  of  this  edition  has  been  re-written  with  an  attempt  to 
simplify  the  difficult  subject  of  Bills  of  Sale.  The  author 
acknowledges  his  indebtedness  to  Mr.  T.  E.  Haydon,  B.A.,  of 
the  Inner  Temple,  and  we  compliment  both  these  gentlemen 
on  the  success  which  they  have  obtained.  We  should  add 
that  the  book  is  very  complete,  and  brought  down  to  the 
latest  date,  even  containing  the  County  Court  Rules  of  1895 
concerning  judgment  debtors. 
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A  Manual  of  Public  Internaiional  Law.  By  Thomas  Alfrbd 
Walkbr,  M.A.,  LL.D.,  Fellow  and  Lecturer  of  Peterhouse, 
Cambridge.    Printed  at  the  University  Press,  Cambridge.    1895. 

This  book  is  intended  by  the  author  to  supply  a  need  felt  by 
many  students  commencing  to  read  Public  International  Law, 
that  is  to  say,  a  small  volume,  which,  whilst  excluding  un- 
necessary detail  and  mere  theoretic  discussion,  affords  a  general 
introduction  to  this  elaborate  study.  Mr.  Walker  has  written 
nothing  new — nor,  indeed,  does  he  claim  to  have  done  so— he 
has  merely  trodden  the  well-worn  paths  of  international  juris- 
prudence, and  his  work  may  rather  be  looked  upon  as  an  epitome  of 
such  standard  text-books  as  Lawrence's  Wheaton^  or  Sir  Sherston 
Baker's  Halleck.  The  cases  mentioned  in  those  compendious 
tomes  are  fairly  well  reproduced  in  the  work  before  us,  although 
of  necessity  some  are  omitted ;  for  example,  that  of  Simon 
Tousig,  which  has  a  salient  feature  distinguishing  it  from 
Koszta,  which  our  author  quotes.  Again,  in  his  endeavour  to 
be  concise  his  zeal  sometimes  carries  him  too  far,  and  he  trips  ; 
thus  at  page  47  he  tells  us  with  regard  to  the  case  of  R.  v.  Keyn 
that  **  all  question  in  the  matter  was,  however,  set  at  rest  in 
1878  by  the  Territorial  Waters  Jurisdiction  Act,  which  expressly 
conferring  power  on  British  Judges  to  try  culprits  for  criminal 
oflfences  committed  on  board  foreign  vessels  within  three  miles 
of  low  water  mark  on  a  British  shore,"  &c.  The  statement  is 
distinctly  wrong.  A  perusal  of  the  Act  in  question  will 
show  him  that  such  power  only  applies  in  the  case  of 
indictable  offences.  Cases  punishable  on  summary  conviction, 
such  as  being  drunk  and  disorderly,  cruelty  to  animals  on  board 
ship,  and  so  forth,  are  still  without  the  purview  of  the  above 
Act.  Further  at  page  1 36,  some  of  the  regulations  adopted  by  the 
delegates  at  the  Conference  of  Brussels,  1874,  ^^^  given  to  the 
student,  but  we  grieve  to  say,  that  no  hint  is  afforded  him  that 
these  regulations  are  not  in  force  as  r^ards  a  single  civilised 
nation  ;  while  at  page  140  the  additional  articles  of  the  Con- 
vention of  Geneva,  1868,  are  spoken  of  as  being  <<  less 
authoritative,"  when  in  fact  they  are  of  no  authority  at  all. 
Barring  faults  of  omission  and  commission,  which  are  probably 
only  noticeable  to  the  practised  eye  of  the  jurist,  the  work 
before  us  is  undoubtedly  the  evidence  of  very  considerable  pains 
and  labour  on  the  part  of  Mr.  Walker,  and  wishing  him  every 
success,  we  sincerely  hope  that  he  may  soon  produce  a  new 
edition  thoroughly  revised  and  corrected  to  date. 
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criminal  cases,  from  the  complaint  made  against  the  ofifender, 
the  warrant  issued  for  the  charge,  the  matters  at  the  trial,  the 
judgment,  and  appeal.  In  Scotland,  the  chief  courts  of 
summary  criminal  jurisdiction  are  the  Sheriflf  Court,  the  Justice 
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jurisdiction  in  Scotland  in  civil  and  criminal  cases,  and,  in  rank, 
corresponds  to  an  English  County  Court  Judge ;  but  his  juris- 
diction in  civil  matters  extends  to  all  matters  of  debt  and 
simple  contracts  to  any  amount.  The  Summary  Criminal 
Jurisdiction  of  the  Sheriffs  in  Scotland  was  remodelled  in  1828 
and  that  of  the  Burgh  Magistrates  in  1856. 
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Administration :  - 

(i.)  Ch.  D. — Specific  Legacy^Incumbrance  on-^General  Charge  of  Debts. 
— When  the  general  personal  estate  is  insufficient  to  pay  a  testator's 
debts,  a  specific  legatee  of  a  part  of  the  estate  which  is  subject  to  an 
incnmbranoe  created  by  the  testator  must,  as  between  himself  and 
other  specific  legatees  and  devisees,  bear  the  burden  of  it;  and  a 
general  direction  for  the  payment  of  debts,  though  amounting  to  a 
charge  of  debts  on  the  real  estate,  does  not  alter  the  incidence  of  that 
burden.— L«  Bat  v.  Herberty  63  L.J.  Ch.  662. 

(ii.)  P.  Ty.—BondrSurfties  dispensed  with.^ln  the  case  of  an  estate  where 
there  were  no  debts,  and  it  appeared  that  nothing  could  come  to  the 
hands  of  the  administratrix  except  her  own  share,  a  receiver  having 
been  appointed,  who  had  given  security,  the  Court  dispensed  with 
sureties  to  the  administration  bond.  —  In  the  goods  of  Stelfox, 
70  L.T.  814. 

(iii.)  P.  D. — Creditor. — The  fact  that  the  next-of-kin  of  an  intestate  was  a 
lady  of  over  eighty  years  of  age,  who  had  held  no  communication  with 
the  deceased,  and  that  the  estate  was  said  to  be  insolvent,  held^  to  be 
insufficient  ground  for  passing  over  the  next-of-ldn  and  granting 
administration  to  a  creditor. — In  the  goods  of  MaXkin^  70  L.T.  811. 

(iv.)  P.  "D,— Representative  of  Next-of -Kin-- Citation — Probate  Act,  1867,  s,  73. 
— A  grant  may  be  made  to  the  representative  of  the  next-of-kin  without 
citing  a  person  entitled  in  distribution. — In  the  goods  of  Kinchella^ 
L.R.  [1894]  P.  264 ;  71  L.T.  263. 
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(i.)  Ch.  D. — Receiver  and  Mtmager — Butine$$ — Indemfdty — ConveyoMce-^ 
Fixturee — Bill  of  Sale. — ^A  reoeiver  and  manager  appointed  in  an 
administration  to  manage  the  testator's  business  in  suooeesion  to  the 
executor  is  entitled,  in  priority  to  the  testator's  creditors,  to  be 
indemnified  against  liabilities  incurred  in  carrying  on  the  business, 
whether  the  will  does  or  does  not  contain  power  to  carry  it  on.  A 
oonveyanoe  of  land  expressly  passing  trade  fixtures  is  not  a  bill  of  sale 
of  suoih  fixtures.— Brooike  v.  Brooke,  L.B.  [1894]  2  Gh.  600. 

(ii.)  P.  Ty.—WiU  Atmexedr^SuretUs.^TeBiAior,  a  domiciled  German,  left 
to  his  widow  everything  which  he  could  dispose  of  by  the  law  of 
Germany.  He  left  considerable  property  in  this  country,  and  his  debts 
had  been  paid.  Upon  application  by  the  son,  the  duly  constituted 
attorney  of  the  widow,  who  filed  a  written  consent,  the  Ck>urt  refused 
to  dispense  with  sureties  to  the  administration  bond,  or  to  reduce  the 
amount   of   the  bond  to  a  nominal  sum. — In  the  goods  of  Blank, 

70  L.T.  810. 

Axbitration  :— 

(iii.)  C.  A. — Arbitration — Ditquaiyication — Biat — Named  Arbitrator. — Where 
paries  to  a  contract  have  agreed  to  refer  disputes  to  a  named  arbitrator, 
the  rule  applying  to  a  person  holding  judicial  office,  that  he  ou^t  not 
to  hear  cases  in  which  he  may  have  a  bias,  does  not  apply.  To 
disqualify  such  an  arbitrator  there  must  be  circumstances  which 
establish  at  least  a  probability  that  he  will  in  fact  be  biassed.  Where, 
in  a  contract  for  the  execution  of  works,  the  arbitrator  named  is  a 
servant  of  one  of  the  parties,  he  is  not  disqualified  by  the  mere  ftust 
that  under  the  terms  of  the  submission  he  may  have  to  decide  disputes 
involving  the  question  whether  he  has  himselT  acted  with  due  sloll  in 
advising  his  employers. — Eckersley  v.  Mersey  Docks  Board,  L.B.  [1894] 
2  Q.B.  667. 

Army  Act  :— 

(iv.)  Q.  B.  "D.  —  Begimental  Equi^pr^ents  —  Possesion  of — Arrest  withtnU 
Warrant— Armv  Act,  1881,  s,  156,  svb-ss.  1,  2,  4.— The  police  have 
authority  at  their  discretion  to  take  into  custody  or  summcm  any 
person  found  in  possession  of  regimental  equipments,  and  taking  such 
person  into  custody  instead  of  summoning  him  is  no  ground  for  an 
action  for  false  imprisonment.— Loi^t  v.  Read,  68  LJ^.  QJB.  683. 

Bankruptcy  :— 

(v.)  Q.  B.  J}.^  Appeal— Divisional  Court.— Where  a  judge  of  the  Hi^ 
Court  for  the  time  being  exercising  bankruptcy  jurisdiction,  refuses  to 
extend  the  time  within  which  the  official  receiver  should  advertise  a 
receiving  order  made  in  the  countv  court  and  under  appeal,  an  appeal 
from  such  judge's  decision  should  be  brought  before  a  Divisional  Court 
constituted  to  hear  appeals  from  orders  of  county  courts  in  bankruptcy 
matters.— J7.  p.  Wilson;  in  re  Dunhill,  L.B.  [1894]  2  Q3.  554. 

(vi.)  Q.  B.  1}.— Goods  taken  in  Execution— Title  of  Trustee— Banhrtpteff 
AcU,  1883,  ss.  45,  46 ;  1890,  ss,  1, 11.— To  entitle  an  execution  creditor 
to  retain  the  benefit  of  his  execution  as  against  the  trustee  in 
bankruptcy,  Uie  execution  must  be  completed  either  by  sale  or  receipt 
of  the  amount  of  the  levy  before  the  sheriff  has  been  in  possession 
twenty-one  days,  otherwise  his  title  may  be  defeated  by  uie  act  of 
bankruptcy  committed  in  suffering  the  seizure,  of  which  the  creditor 
must  be  taken  to  have  notice.— 1^^  v.  Afoor^,  L.B.  [1894]  2  Q.B.  690 ; 

71  L.T.  232. 
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(i.)  Q.  B.  D.~P<ttHon— JVoo/.— -Upon  the  hearing  of  an  opposed  petition 
the  affidavit  of  verification  cannot  be  nsed  in  proof  of  any  matters  in 
the  petition,  and  the  petitioner  should  be  provided  with  proof  of  all 
the  essential  matters  therein,  for  the  debtor  will  usually  be  allowed  to 
reauire  such  proof,  whether  mentioned  in  his  notice  to  dispute  or  not, 
unless  it  appear  that  such  objections  are  merely  dilatory. — Sanders  e,p, ; 
re  Sanderi,  71  L.T.  236 ;  42  W.R.  660. 

(ii.)  Q.  B.  D. — Proof— Disclaimer — Damages — Measure  of. — In  oases  of 
proof  for  injury  sustained  by  the  operation  of  a  disclaimer,  the 
measure  of  damages  is  the  amount  lost  by  the  loss  of  the  contract 
disclaimed,  subject  to  deductions  for  any  advantages  whidi  the  party 
proving  may  have  gained  by  the  disclaimer. — E,  p.  National  Insurance 
Co.;  in  re  HaUett,  42  W.B.  661. 

Bill  of  Exchange :~ 

(iii.)  Q.  B.  J},— Accommodation  BiU — Fraudulent  Alteration — Liability  of 
Acceptor. — The  defendant  accepted  for  the  accommodation  of  the 
drawer,  a  bill  for  £600  drawn  upon  paper  bearing  a  stamp  sufficient  to 
cover  £4,000.  The  bill  was  complete  when  he  signed  it,  and  the  drawer 
afterwards  fraudulently  altered  it  into  a  bill  for  £3,600,  the  bill  having 
been  so  drawn  as  to  leave  room  for  the  necessary  interpolations.  He 
n^otiated  the  bill,  and  the  plaintiff  held  it  for  value  and  in  good 
faith.  Held,  that  the  defendant  was  not  liable  for  the  amount  of  the 
altered  bill,  on  the  ground  of  negligence  in  accepting  the  bill  so  drawn 
as  to  admit  of  the  alteration ;  but,  that,  as  the  alteration  was  *'  not 
apparent,"  he  was,  under  sect.  64  (1)  of  the  Bills  of  Exchange  Act, 
1882,  liable  for  the  amount  of  the  bill  as  originally  accepted.  Held, 
also,  that  as  the  bill  was  not  **  issued  **  for  stamp  purposes  at  the 
time  of  the  alteration,  it  did  not  become  a  new  bill  requiring  a  fresh 
BiMmv.Schol/ieldy.EarlofLondesborough,h.B,.  [1894]  2  Q.B.  660; 
63L.J.  Q.B  649;  71  L.T.  86. 

(iv.)  C,  A,^Dish<moured— Holder — Action— Days  of  Ora^ — BiUs  of  Ex- 
change Act,  1882,  ss.  14, 19,  47. — The  holder  of  a  di^onoured  bill  of 
exchange  cannot  sue  on  it  till  after  the  expiration  of  the  days  of 
grwie,— Kennedy  v.  Thomas,  L.B.  [1894]  2  Q.B.  769;  71  L.T.  144; 
42  W.B.  641. 

Bill  of  S^e.—See  Administration,  p.  2,  L 

Building  Society :— 

(v.)  Ch.  jy.— 'Instrument  of  Dissolution— Variation  of  RighU  of  Members— 
Building  Societies  Act,  1874,  s.  32. — The  members  of  a  building  society 
may,  by  an  instrument  of  dissolution,  vary  the  ri^ts  of  members 
under  the  rules  by  a  provision  in  the  instrument  that  members  who 
have  given  notice  of  withdrawal  shall  have  no  preference  or  priority 
over  those  who  have  not  given  such  notice.  Upon  such  an  instru- 
ment taking  effect  advanc^  members  may  be  compelled  forthwith  to 
pay  up  the  balance  due  on  their  securities. — Kemp  v.  Wright,  L.B. 
[1894]  2  Ch.  462. 

(vi.)  Ch.  D,— Mortgage— Postponement  of  Security— Ultra  Vires.— The  rules 
of  a  building  society,  which  had  exhausted  its  borrowing  powers,  pro- 
vided that  no  property  should  be  deemed  a  sufficient  security  for  an 
advance  which  should  be  subject  to  a  previous  mortgage  otherwise  than 
to  the  society ;  but  the  directors  had  power  to  release  a  portion  of  a 
mortgaged  estate,  if  satisfied  that  the  remainder  was  sufficient.  A 
sum  of  over  £6,000  had  been  advanced  to  H.,  a  member,  on  certain 
houses.   The  directors  needed  money,  and  by  an  arrangement,  carried 
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oat  by  deed,  H.,  mortgaged  the  honses  for  £6,000,  the  Booiety  joining 
to  release  and  postpone  its  charge.  The  £6,000  was  handed  to  the 
society  in  part  discharge  of  its  debt.  All  the  costs  were  paid  by  the 
society.  Held^  that  soch  last-mentioned  mortgage  was  ultra  vires^  and 
not  binding  on  the  society,  as  being  outside  the  powers  of  the  directors, 
and  not  being  capable  of  being  upheld  as  a  realization  of  their 
security  as  mortgagees. — Portsea  Island  BtUlding  Society  v.  Barclay, 
L.R.  [1894]  3  Ch.  86  ;  71  L.T.  82. 

Canal  :— 

(i.)  C.  A,— Right  of  Support— Mines — Compensation. — The  Ck>mpany*s  Act 
provided  that  the  right  to  work  minerals  should  be  reserved  to  the 
owners,  and  that  if  the  owners  should  work  so  as  in  the  opinion  of  the 
company  to  endanger  the  canal,  or  in  the  opinion  of  the  owners  to 
endanger  the  mines,  the  company  should  have  power  to  purchase  the 
minerals.  Certain  owners  gave  the  company  notice  to  treat  for  the 
purchase  of  coal  requisite  to  be  left  for  the  security  of  the  canal,  and 
Drought  an  action  for  a  declaration  that  they  were  entitled  to  have 
satisiaction  paid  for  the  same.  The  action  was  referred,  and  the 
arbitrator  found  that  the  working  would  not  injure  the  mines,  but 
would  cause  a  subsidence  of  the  canal,  which  would  not  interfere  with 
the  navigation,  but  would  necessitate  slight  repairs.  The  company 
ofiFered  to  undertake  not  to  object  to  the  working,  or  to  make  any 
claim  in  respect  of  damage  to  the  canal.  Held^  tluLt  on  such  under- 
taking being  given  the  mine-owners  were  not  entitled  to  have  the 
satisfaction  claimed. — Chamber  ColUery  Co,  y.  Rochdale  Canal  Co.^ 
L.R.  [1894]  2  Q.B.  632. 

Cheque  :— 

(ii.)  C.  A,— Post-dated— Admissibility  in  EvidenceStamp  Act,  1891, m.  4, 38. 
— A  post-dated  cheque,  stamped  as  a  cheque,  is  adniissible  in  evidence 
in  an  action  brougnt  by  the  holder  after  the  date  of  the  cheque,  the 
test  being  whether  the  instrument  appears  when  tendered  in  evidence 
to  be  sufficiently  stamped. — Royal  Bank  of  Scotland  v.  Tottenham, 
L.R.  [1894J  2  Q.B.  716;  71  L.T.  168. 

Colonial  Law  :— 

(iii.)  P.  C— British  Columbia— ''  Settler  "—Croum  Lands.— A  rigbi  ot  settle- 
ment under  the  Land  Act,  1875,  of  British  Columbia,  and  the  Consdi- 
dating  Acts,  can  only  be  obtained  in  respect  of  unoccupied,  unsnrveyed 
and  unreserved  crown  lands,  and  not  in  respect  of  any  land  reserved 
as  a  town  site ;  and  there  is  nothing  in  the  Island  Railway  Act,  1883, 
giving  any  further  right  of  settlement,  or  any  new  or  extended  sense 
to  the  word  '*  settler." — Hoggan  v.  Esquimault  Railway  Co,,  L.R. 
[1894]  A.O.  429 ;  70  L.T.  888. 

(iv.)  P.  C. — New  South  Wales — Crown  Lands— Dedication— Permanent 
Common — Inclosure— Public  Parks  Act,  1854 — Crown  Lands  Alienation 
Act,  1861,  s.  5. — A  tract  of  land  was  duly  dedicated  as  **  permanent 
common  "  under  the  latter  Act,  and  the  Municipal  Council  of  Sydney 
were  appointed  trustees  thereof.  The  council  let  a  portion  on  lease  to 
certain  persons,  who  inclosed  it,  and  used  it  for  snows  and  sports, 
making  a  charge  for  admittance.  Held,  that  the  dedication  of  the 
land  did  not  create  a  common  of  pasturage,  and  that  the  use  of  the 
land  leased  was  not  inconsistent  with  the  dedication,  and  could  not  be 
restrained  at  the  suit  of  the  Attorney-General. — Municipal  Council  of 
Sydney  v.  Attorney -General  of  New  South  Wales,  L.R.  [1894]  A.C.  444; 
71  L.T.  80. 
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Oompany:— 

p.)  Cll.  "D.— Application  for  Shares— Verbal  Withdrawal— Notice— Clerk  in 
Office, — An  application  for  shares  cannot  be  verbally  withdrawn. 
Where  a  notice  is  given  to  a  clerk  of  the  company,  at  its  registered 
office,  within  office  hoars,  and  in  the  absence  of  the  secretary,  the 
inference,  in  the  absence  of  evidence  to  the  contrarv,  will  be  that  the 
derk  was  so  far  in  charge  that  he  can  be  deemed  to  have  authority  to 
receive  the  notice. — In  re  Brewery  Aaett  Co,,  68  L.J.  Ch.  636. 

(ii.)  C.  A.— Director — Qualification  Shares — Agreement  to  Take — Acting. — 
The  articles  of  a  company  fixed  a  period  within  which  a  director  was 
to  acquire  his  qualification  shares,  bnt  empowered  him  to  act  before 
BO  domg.  Heldf  that  the  fact  that  a  director  acted  as  snch  was  not 
evidence  of  an  agreement  to  take  the  shares,  and  that  if  he  resigned 
within  the  period  fixed  for  acquiring  them,  he  was  nnder  no  obligation 
to  take  them.— In  re  R,  Bolton  d  Co,,  71  L.T.  284. 

(iii.)  Cll.  D. —  General  Meeting — Chairman — Power  of. — It  is  not  within  the 
power  of  the  chairman  at  a  general  meeting  to  dissolve  the  meeting 
at  his  own  pleasure.  His  function  is  to  preserve  order,  and  to  see 
that  the  sense  of  the  meeting  is  properly  ascertained  with  respect  to 
any  question. — National  DweUinga  Society  v.  Sykes,  42  W.B.  696. 

(iv.)  Ch.  D. — Debentures — Blanks  in — Invalid — Equitable  Contract, — A 
company  having  issued  debenture  bonds,  obtained  a  loan  from  a  bank, 
giving,  as  collateral  security,  debenture  bonds  in  which  the  name  of 
the  obligee  was  omitted,  blanks  being  left  for  the  name.  There  was 
a  minute  of  a  resolution  connected  with  the  transaction,  and  a  covering 
deed  securing  the  debenture  bonds.  Held,  that  although  the  bonds 
were  invalid  at  law,  there  was  a  good  contract  with  the  bank  to  issue 
valid  debentures  (the  terms  of  which  contract  could  be  gathered  from 
the  minute  of  the  resolution,  the  debentures,  and  the  covering  deed), 
and  that  the  bank  was  entitled  to  share  the  benefit  of  the  covering 
deed.— Daw  v.  MarHn,  71  L.T.  116 ;  42  W.R.  600. 

(v.)  Ch.  D. — Mortgage  Debenture  Acts,  1866,  1870 — Deposit  of  Securities — 
Land  Registry— Right  of  Receiver.— The  Court  can  direct  the  registrar 
of  the  Land  Registry  to  hand  over  deeds,  securities,  and  documents 
deposited  with  him  under  the  Acts  above-mentioned,  to  a  receiver 
appointed  under  those  Acts,  when  such  handing  over  is  necessary  for 
carrying  out  the  purposes  of  the  Acts. — Somerset  v.  Land  Securities  Co., 
42  W.R.  623. 

(vi.)  Ch,  D. — Winding-up — Supervision  Order — InvestigaMon — Companies 
Act,  1862,  ss.  116,  138,  161. — ^After  the  presentation  of  a  windmg-up 
petition  the  company  went  into  voluntary  liquidation,  and  the 
petition  was  amended  so  as  to  ask  for  a  supervision  order,  the 
petitioners  asking  for  a  public  examination.  Held,  that  a  supervision 
order  should  be  made,  the  liquidator  undertaking  to  investigate  and 
report  whether  a  public  examination  was  necessary  ;  if  the  report 
should  be  against  the  examination  any  creditor  or  contributory  to  be 
at  liberty  to  apply.— In  re  Land  Securities  Co.,  42  W.R.  624. 

(vii.)  Ch.  D, — Winding-Up — Distress  for  Rent  Accrued  Since. — In  order  to 
entitle  a  landlord  to  distrain  for  rent  due  since  the  winding-up,  the 
liquidator  must  have  adopted  the  contract  or  used  the  property  for 
the  beneficial  winding-up ;  it  is  not  enough  that  he  has  derived  an 
indirect  benefit  therefrom. — In  re  House  and  Land  Investment  Trust ; 
e.l).Smitfc,  42  W.R.  672. 

viii.)  Ch.  D,— Winding-Up  —  Practice — Statement  of  Affairs  —  Companies 
(Winding-Up)  Act,  1890,  s.  7.— Before  ordering  a  person  to  submit  a 
statement  of  affairs,  the  registrar  should  satisfy  himself  that  the 
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person  has  the  materials  to  do  so.  It  is  better,  however,  that  the 
application  shonld  be  made  to  the  judge. — In  re  Columbian  CMd  Minei, 
42  W.B.  624. 

(L)  C.  A, — Winding-Up — Public  ExanHnation — Offieial  Receiver — Report  of 
— Fraud — Ccue  of  Suggested, — Held,  by  Ch.  D.,  that  where  the  ofi&cial 
receiver's  report  suggests  a  primd  fade  case  of  fraud  against  any 
promoter  or  director,  all  the  promoters  and  directors,  whether 
implicated  or  not,  might  be  summoned  for  examination,  and  order 
made  accordingly.  Ordered^  by  G.  A.,  as  regarded  the  persona 
consenting,  that  such  order  be  discharged,  and  that  they  should  be 
examined  before  the  Court,  with  liberty  for  the  official  receiver  or 
any  creditor  or  contributory  to  take  part,  putting  such  questions  only 
as  should  be  allowed  by  the  Court. — In  re  New  Zealand  Loan  and 
Mercantile  Agency  Co.,  71  L.T.  180. 

(ii.)  Ch.  jy,— Winding-Up— CotU'-Report  of  Official  Receiver— Third  Counsel 
—Refreshers— Consultations  — R,8.C.,  1883,  O.  Ixv.,  rr.  27,  48.— In 
taxation  of  costs  between  party  and  party  on  a  summons  under 
sect.  10  of  the  Companies  Act,  1890,  the  report  of  the  official 
receiver  is  not  to  be  treated  as  a  pleading  nor  as  an  affidavit,  and  the 
costs  of  instructions  for  preparing  it  cannot  be  allowed.  Such 
summons  is  not  the  trial  of  an  action  upon  notice,  and  the  costs  of 
instructions  for  brief  cannot  be  allowed.  Upon  the  hearing,  the  costs 
of  a  third  counsel  may  be  allowed.  More  than  one  consiStation  fee 
will  not  be  allowed  merely  on  the  ground  that  the  hearing  took  more 
than  one  day.  Bef  reshers  may  be  aUowed  in  the  registrar's  discretion. 
— In  re  Anglo-Austrian  Printing  and  PubUsking  l/tmrn,  L.R,  [1894] 
2  Ch.  622  ;  68  L.J.  Ch.  682  ;  42  W.B.  648. 

(iii.)  Ch.  D. — Winding-Up — Contributory — Underwriting  Agreement. — Under- 
writers agreed  with  the  vendor  to  a  company  for  a  certain  considera- 
tion, at  any  time  within  three  months  if  called  upon  by  him,  to 
subscribe  or  find  subscribers  for  not  exceeding  1,000  shares.  If  the 
public  subscribed,  the  liability  of  the  underwriters  was  to  be  reduced, 
and  the  agreement  provided  that  it  was  to  be  irrevocable,  and  was  to 
authorise  the  vendor  to  subscribe  for  the  shares  in  the  names  of  the 
underwriters  if  they  should  fail  to  subscribe  or  find  subscribers. 
Heldf  that  the  agreement  did  not  amount  to  an  application  for  shares, 
and  that  shares  could  not  be  allotted  to  the  underwriters  who  had 
never  been  called  upon  to  subscribe  or  find  subscribers. — In  re  Harvey's 
Oyster  Co.;  e.p.  Ormerod,  L.B.  [1894]  2Ch.  474;  68  L.J.  Ch.  578; 
70  L.T.  796 ;  42  W.B.  701. 

(iv.)  Q.  B.  !>,— Winding-up-"  Just  and  Equitable**— Companies  Act,  1862, 
s.  79,  sub-s,  5.— On  a  petition  by  three  shareholders  to  wind  up  an 
industrial  society,  the  county  court  judge  found  as  a  fact  that  the 
society  was  solvent  as  regards  outside  creditors,  but  that  it  could  only 
continue  to  carry  on  business  by  a  suspension  of  the  right  to 
withdraw  share  capital.  The  rules  empowered  the  committee  to 
suspend  such  right  for  a  limited  time.  The  petitioners  had  given 
notice  of  withdrawal,  but  the  committee  had  exercised  their  right  of 
suspension  by  successive  resolutions  for  nearly  two  years.  The 
winding-up  was  opposed  by  a  majority  of  the  shareholders.  Held, 
that  it  was  not  "just  and  equitable"  that  the  society  should  be 
wound-up. — In  re  Horsham  Industrial  and  Provident  Society,  70  L.T.  801. 

(v.)  Ch.  D. — Winding-up — Supervision — Liquidator — Security. — The  Court 
will  require  security  from  the  liquidator  of  a  company  appointed  by 
the  Court  after  the  makinff  of  a  supervision  order,  although  no 
security  was  given  by  the  liquidator  appointed  in  the  voluntary 
liquidation.— in  re  Hampshire  Land  Co.,  L.B.  [1894]  2  Ch.  682 
68  L.J.  Ch.  677 ;  42  W.B.  601. 
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Contract:— 

(i.)  Q.  B.  D. — Hire-Purclutse  Agreement— Unpaid  Instalments — Guarantee. 
— Plaintiffs,  as  •* owners"  of  omnibuses  agreed  to  let  them  to  G.,  the 
*'  hirer,"  who  paid  a  sum  down,  the  balance  to  be  paid  by  instalments. 
In  case  of  deiault  the  owners  were  to  have  power  to  seize  the  chattels, 
retaining  all  money  already  paid.  Default  was  made  and  the  owners 
seized.  In  consideration  of  the  chattels  being  returned  to  the  hirer, 
the  defendant  paid  the  amonnt  dne,  and  guaranteed  the  remaining 
instalments.  Upon  farther  default  being  made  the  owners  again  seized 
the  chattels,  and  sued  the  guarantor  for  the  amount  of  the  instalments 
unpaid.  They  recovered  judgment  in  the  county  court,  and  the 
defendant  appealed.  Held,  that  the  agreement  was  determined  when 
the  plaintiffs  seized  the  chattels.  By  doing  so  they  lost  their  right  to 
sue  G.,  and  therefore  could  not  recover  against  the  guarantor.  They 
could  not  resume  possession,  and  still  recover  the  unpaid  instalments. 
—Hewisan  v.  RicketU,  71  L.T.  191. 

(ii.)  Ch,  D. — Option  to  Purchase  Land — Intestacy — Conversion. — A.,  the 
owner  of  a  house,  demised  it  to  G.  for  the  life  of  A.,  and  covenanted 
that  after  A.'s  death  G.  should  have  the  option  of  purchasing  it  for 
£750.  A.  died  intestate,  and  G.  exercised  his  option.  Heldt  that  as 
between  A.'s  real  and  personal  representatives  the  exercise  of  the 
option  effected  a  conversion. — Isaacs  v.  ReginaUt  42  W.B.  685. 

(iii.)  Q.  B.  "D,— Restraint  of  Trade— Contract  partly  in  Writing— Parol 
Evidence, — Parol  evidence  of  the  consideration  is  admissible  in  regard 
to  written  contracts  in  restraint  of  trade  just  as  it  is  in  regard  to  other 
simple  contracts. — Cooper  v.  Southgatey  63  L.J.  Q.B.  670. 

Copyhold  :— 

(iv.)  C.  A,— Seizure  Quousque — Lapse  of  Time — Implied  Admittance — 
Limitations,— DwABion  of  Q.  B.  D.  {see  Vol.  19,  P.  80,  iv.)  aflBurmed. — 
Ecclesiastical  Commissioners  v.  Parr,  L.K.  [1894]  2  Q.B.  420; 
71  L.T.  65 ;  42  W.B.  561. 

Copyright:— 

(v.)  C.  A.-  "  Chart  or  Plan  "—Pattern,— Deciaon  of  Gh.  D.  (see  Vol.  18, 
p.  118,  vii.)  reversed.— jffolKnraike  v.  TrusweU,  63  L.J.  Gh;  719. 

(vL)  C.  A. — Infringement — Picture— Copy  of  Reproduction, — ^Decision  of 
Gh.D.  (see  Vol.  19,  p.  122,  i.)  reversed.— Han/sfa«n^{  v.  Empire  Palace; 
R.  V.  Neunus,  63  L.J.  Gh.  681 ;  70  L.T.  854 ;  42  W.B.  681. 

(vii.)  H,  L.— iJoiZtray  Ttme-tables — Circular  Tours. — The  mere  publication 
in  any  particular  order  of  the  time-tables  issued  by  railway  companies 
cannot  be  a  matter  of  copyright,  if  nothing  more  has  been  done  than 
to  copy  them  in  their  order,  leaving  out  such  stations  as  the  author 
thinks  fit.  But,  abridged  information  of  the  train  service  in  connection 
with  circular  tours  of  a  locality  may  be  matter  of  copyright. — Leslie  v. 
Young,  L.B.  [1894]  A.G.  335. 

(viii.)  Ch.  D.— Registration— "  Book  "—*' Separately  Published  "—Copyright 
Act,  1842,  ss.  2,  8,  18,  19.— J.  agreed  with  the  publishers  of  the  paper 
W.  to  write  a  series  of  stories  under  the  title  "  Birds  of  the  Night." 
He  was  paid  separately  for  each  story,  but  did  not  part  with  the 
copyright.  The  first  story  appeared  in  the  W.  on  September  8th,  and 
the  eleventh,  called  the  •*  Gabman's  Story,"  on  November  19th.  The 
latter  story  appeared  in  the  paper  T.  after  that  date.  J.  then  registered 
his  book  '*  Birds  of  the  Night,"  stating  the  first  publication  to  have  been 
on  September  8th.  Held,  that  there  had  been  a  separate  publication 
of  the  stories,  and  that  the  registration  was  accurate,  and  that  J.  was 
entitled  to  an  injunction  and  damages,— Jb^n^on  v.  Nevmes,  71  L.T.  230. 
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County  Court:— 

(i.)  Q.  B.  D.^Appeal— Judge's  NoU-^CosU—Shorthand  Note—CUy  of 
London  Court, — The  practice  of  the  City  of  London  CJourt  is  that  an 

^  official  shorthand  writer  takes  notes  of  the  proceedings,  and  the  parties 
can  obtain  a  transcript  of  the  shorthand  note  on  payment.  On 
hearing  of  an  appeal  from  the  Court  the  appellant  used  the  shorthand 
note  of  the  evidence  and  smnming-np.  A.  new  trial  was  ordered  on 
the  ground  of  misdirection.  Held,  that  the  case  was  one  in  whidi  the 
judge  could  not  be  requested  to  make  a  note  at  the  time  when  the 
point  arose,  and  that  the  judge  was  therefore  not  bound  to  furnish  a 
copy  of  his  note ;  that  the  appellant  was  therefore  entitled  to  use  the 
transcript  of  the  shorthand  note,  and  that  the  costs  of  so  much  of  it 
as  was  necessary  should  be  allowed  ;  that  in  the  present  case  a  note  of 
the  evidence  was  necessary,  but  that  as  a  general  rule,  in  jury  cases, 
only  the  costs  of  the  note  of  the  summing-up  ought  to  be  allowed. — 
Barber  v.  Burt,  L.B.  [1894]  2  Q.B.  437  ;  63  L.J.  Q.B.  700 ;  71  L.T.  295 ; 
42  W.B.  572. 

(ii.)  Q.  B,  D. — Practice — Default  Summons — Affidavit — Assignee — County 
CourU  Act,  1888,  s,  86— County  Court  Rules,  Form  14  B.— The  form  of 
affidavit  prescribed  by  the  rules  in  accordance  with  the  section  above- 
mentioned,  is  not  applicable  to  the  case  of  a  default  summons  taken 
out  by  the  assignee  of  a  debt.  The  plaintiff  must  depose  to  facts 
within  his  own  knowledge.  There  is  good  reason  why  this  summary 
procedure  should  not  be  extended  to  cases  of  assignment,  but  confined 
to  cases  where  the  facts  are  within  the  knowledge  of  the  person 
deposing  to  them. — Reg,  v.  Pontypool  Judge,  63  L.J.  Q.B.  702; 
71  L.T.  17. 

(iii.)  Q.  B.  D.— Practice— Solicitor^Clerk— 'Right  of  Audience.— The  clerk 
of  the  solicitor  of  a  party  in  a  county  court  action,  though  he  be  a 
duly  qualified  solicitor  and  has  had  the  generaJ  management  of  the 
proceedings  in  the  action,  is  not  '*  a  solicitor  acting  generally  in  the 
action  "  for  the  client  within  sect.  72  of  the  County  Courts  Act,  1888, 
and  is  not  entitled  to  address  the  Court  without  the  leave  of  the 
judge.— Jee^.  V.  Oxfordshire  Judge,  L.B.  [1894]  2  Q.B.  440;  68  L.J. 
Q.B.  689 ;  70  L.T.  874 ;  42  W.B.  603. 

Covenant  :— 

(iv.)  C.  A. — Construction — "  Similar  Business.^^A  lease  granted  to  the 
Aerated  Bread  Company  contained  a  covenant  that  they  would  not 
carry  on  the  business  of  a  restaurant  keeper  similar  to  that  carried  on 
by  the  keeper  of  a  certain  public-house  to  which  a  fully  licensed 
restaurant  was  attached.  The  company  carried  on  their  business 
which  included  the  sale  of  cold  meat,  without  objection  from  the 
lessors.  They  assigned  their  lease  to  the  defendant,  who  sold  in 
addition  soups,  vegetables,  and  hot  meats.  He  had  no  licence,  and  his 
establishment  looked  like  a  confectioner's  shop.  Held,  that  the 
defendant's  business  was  **  similar "  within  the  meaning  of  the 
covenant,  but  that  he  was  entitled  to  carry  on  business  in  the  same 
way  as  the  assignors.  —  Drew?  v.  Ouy,  L.B.  [1894]  3  Ch.  25; 
63  L.J.  Ch.  547;  71  L.T.  220. 

Criminal  Law  :— 

(v.)  C.  C.  R.-  False  Pretences — Form  of  Indictment — Expert  Evidence — 
28  and  29  Vict.,  c.  18,  s.  8.— An  indictment  for  obtaining  a  cheque  by 
false  pretences  charged  that  the  defendant  by  inserting  in  a  newspaper 
a  fraudulent  advertisement  (setting  it  out)  did  falsely  pretend  to  the 
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Queen's  sabjeots  that  (setting  ont  the  pretence)  whereby  he  obtained 
from  A.  a  cheque.  Heldy  that  the  indictment  was  good,  althoagh  it 
did  not  allege  that  the  false  pretence  was  made  to  a  particular  person. 
A  witness  giving  evidence  as  to  disputed  handwriting,  need  not  be  a 
professional  expert,  or  a  person  whose  skiU  has  been  gained  in  the  way 
of  his  profession  or  business. — Rey,  v.  Silverlockf  L.B.  [1894] 
2  Q.B.  766. 

(i.)  P.  C. — Summing  up — Prisoner  Competent  to  give  Evidence. — It  is  no 
ground  for  inteiiering  with  the  verdict  of  a  jury  in  a  criminal  case 
that  the  judge  in  his  summing  up  commented  upon  the  fact  that  the 
prisoner  mi^t  have  given  evidence  in  his  own  behalf,  but  had  not 
done  BO.— Kop$  v.  Tlu  Queen,  70  L.T.  890. 

Dedication  :— 

(ii.)  C.  A.— 'Surface  of  Land — Soil  Beneath.— A  landowner  who  dedicates 
land  to  the  public  to  pass  and  re-pass  over  it,  dedicates  the  surface 
only  for  the  public  to  use  as  a  way,  and  the  soil  beneath  belongs  to  him 
as  before.  By  an  agreement,  afterwards  confirmed  by  Act  of 
Parliament,  between  the  lord  of  the  manor  and  his  freehold  tenants, 
it  was  declared  that  a  certain  promenade  which  formad  part  of  the 
waste  of  the  manor  should  remain  always  open  and  free  to  the  public, 
in  the  manner  the  same  then  was  or  lately  had  been  used.  The 
public  had  from  the*  earliest  times  a  right  to  pass  and  re-pass  on  foot 
'over  the  said  promenade.  Held,  that  the  soil  beneath  the  promenade 
was  not  a  "  street  *'  repairable  by  the  inhabitants  at  large  within  the 
Public  Health  Act,  1875,  and  that  it  was  vested  in  the  lord  of  the 
manor,  and  that  the  corporation  was  not  entitled  without  his  consent 
to  excavate  and  build  a  convenience  beneath  the  promenade. — 
Baird  v.  MayoTy  dtc,  of  Tunbridge  WeUs,  71  L.T.  211. 

Easement  :— 

(iii.)  Ch.  D. — Ancient  Lights — Time  from  which  Prescription  Runs.— In  an 
action  to  restrain  obstruction  to  light  and  air  it  appeared  that  the 
plaintiffs  house  was  finished  externally,  the  openings  for  the  windows 
being  made,  and  the  roof  completely  slated,  more  than  twenty  years 
before  the  issue  of  the  writ,  but  that  the  house  was  not  fit  for  habita- 
tion, the  window  frames  and  sashes  were  not  in,  or  the  floors  laid,  till 
less  than  that  period  before  the  issue  of  the  writ.  Held,  that  the 
windows  were  ancient  lights  and  entitled  to  protection.^-CoUw  v. 
Laugher,  71  L.T.  226. 

Ecclesiastical  Law :  — 

(iv.)  Consistorv  Court  of  Jjondon.— Faculty— Chancel  Gates.— K 
faculty  for  the  erection  of  chancel  screen  gates  was  granted,  the  Court 
being  satisfied  that  the  erection  would  be  of  utuity. — Vicar  of  St. 
James,  Norland  v.  Parishioners,  L.R.  [1894J  P.  266. 

Executor  :~- 

(v.)  P.  C. — Action  against  by  Creditor. — The  rule  that  a  creditor  of  the 
deceased  cannot  sue  the  executor  unless  he  has  either  administered  or 
proved,  debars  a  creditor  from  suing  an  executor  who  has  applied  for 
probate  but  has  taken  no  further  steps,  although  the  Court  has 
ordered  that  probate  should  be  granted  on  his  taking  the  usual  oath 
of  omce,—Mohideen  Hadjiar  v.  PiUhey,  L.R.  [1894]  A.0. 437 ;  71  L.T.  99 . 
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(i.)  P.  D. — IntermeddUng — ^An  intermeddling  executor  is  bound  to  prove, 
and  where,  after  oitation,  he  has  failed  to  do  so,  a  peremptory  order 
will  be  made,  npon  motion,  calling  upon  him  to  prove  withm  a  limited 
time.— In  the  goods  of  Lister,  70  L.T.  812. 

Extradition  :— 

(iL)  Q.  B.  D. — Evidence — AecompUce — Corroboration — Ttpo  Charges — One 
Commitment — Political  Offence. — In  the  case  of  a  fugitive  criminal 
accused  of  an  extradition  crime,  when  the  evidence  of  an  accomplice  is 
not  corroborated  in  any  material  particular,  such  want  of  corroboration 
is  not  conclusive  against  the  commitment.  There  may  be  one  conmut- 
ment  for  two  or  more  offences.  An  attempt  by  an  individual,  claiming 
to  be  an  Anarchist,  to  blow  up  public  buildings  is  not  *'  an  offence  of  a 
political  character"  within  the  exemption  of  the  Extradition  Act, 
1870.— In  re  Meunier,  L.R.  [1894]  2  Q.B.  416;  68  L.J.  M.C.  198; 
42  W.B.  637. 

Factor  :— 

(iii.)  Q.  B.  D. — Hiring  Agreement — Delivery  by  Hirer  for  Sale — Factors 
Act,  1889,  s.  9. — The  plaintiffs  let  a  piano  by  a  hiring  agreement,  the 
piano  on  payment  of  all  instalments  to  become  the  property  of  the 
hirer.  The  hirer  delivered  the  piano  to  the  defendant,  an  auctioneer, 
for  sale,  some  instalments  being  unpaid.  The  defendant  sold  it  and 
paid  over  the  proceeds.  He  received  it  bond  fide  without  notice  of  the 
plaintiffs*  rights.  In  an  action  for  conversion.  Held,  that  the 
defendant  was  protected  by  the  section  above  mentioned. — Shenstone 
and  Co.  v.  Hilton,  L.B.  [1894]  2  Q.B.  452;  63  L.J.  Q.B.  484. 

Guarantee  :— 

(iv.)  C.  A. — Verbal  Promise  to  Indemnify — SUUute  of  l^otMb.— Defendant 
gave  plaintiff  a  written  guarantee  for  £5,000,  on  consideration  of  his 
allowing  C.  A  Ck).  to  draw  on  him.  C.  A  Co.  increased  their  overdraft, 
and  defendant  verbally  agreed  to  increase  his  guarantee  to  £6,000  <m 
consideration  of  an  overdraft  up  to  £10,000  being  allowed.  Held,  that 
this  ought  to  have  been  in  writing.  Afterwards,  the  defendant 
verbally  promised  to  provide  funds  to  meet  a  batch  of  bills  of  G.  &  Co. 
then  falling  due,  and  he  afterwards  gave  a  similar  promise  with 
respect  to  another  batch.  Held,  that  Uiese  undertakmgs  were  not 
guarantees,  but  promises  to  indemnify  plaintiff  against  the  bOls,  and 
need  not  be  in  wriimg.—GuUd  v.  Conrad,  71  L.T.  140;  42  W.B.  642. 

Hufiband  and  Wife  :— 

(v.)  O,  A.— IMt7orc« — Children — Maintenance  and  Education, — The  juris- 
diction under  the  Divorce  Acts  to  make  orders  respecting  the  custody, 
maintenance,  or  education  of  children,  may  be  exercised  during  the 
whole  period  of  infancy. — Thomasset  v.  Thomasset,  71  L.T.  148; 
42  W.B.  668. 

(vi.)  P.  jy.'-Divorce— Molestation— Ii^nction.^The  Court  granted  an 
injunction  to  restrain  the  respondent  in  a  divorce  suit  from  molesting 
the  petitioner  by  going  to  and  remaining  in  her  house,  contrary  to  her 
expressed  wiBt.—Northledge  v.  Northledge,  70  L.T.  815. 

(vii.)  C.  A,—NttUity  of  Marriage—Alimony.— In  a  suit  for  nullity  of 
marriage,  a  de  facto  marriage  being  established,  the  Court  has  juris- 
diction to  grant  alimony  pendente  UU;  and  the  suit  continues  until  the 
decree  is  made  absolute.— Foden  v.  Foden,  71  L.T.  279  ;  42  W  Jt.  689. 
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Infant:— 

(i.)  C.  A. — Contract—Irmtrance  Society — Employers*  LiaUUty  Act,  1880. — 
Deoision  of  Q.  B.  D.  {see  Vol.  19,  p.  125,  v.)  s^tGjcmed.— Clements  v. 
L,  dt  N.W.R.,  L.R.  [1894]  2  Q.B.  4^2 ;  70  L.T.  896 ;  42  W.R.  663. 

(iL)  C,  A. — Maintenanee — Gift  to  Class  attaining  Twenty-one— Conveyancing 
Act,  1881,  s,  4.— Deciflion  of  Ch.  D.  (see  Vol.  19.  p.  126,  vi.)  aflBrmed.— 
Holfard  v.  HoZ/ord,  L.R.  [1894]  3  Ch.  30 ;  63  L.J.  Ch.  687 ;  70  L.T.  777 ; 
42  W.R.  563. 

Joint  Wrongdoers  :— 

(iii.)  H.  Ii. — Damages— Joint  and  Several — Payment  by  One — Contribution. — 
In  an  action  for  negligence  against  A.  and  B.  a  joint  and  several 
decree  for  damages  and  costs  was  given  against  the  defendants.  A. 
paid  the  whole,  took  an  assignation  of  the  decree,  and  sued  B.  for 
contribution.  B.  denied  A.'s  claim  for  relief  on  the  ground  that  they 
were  joint  wrongdoers.  Held,  that  A.  was  entitled,  as  the  foundation 
of  his  daim  rested  in  a  decree  which  created  a  ci^  debt. — Palmer  v. 
Wick  and  Pulteney  Town  Steam  Shipping  Co,,  L.R.  [1894]  A.C.  818 ; 
71  L.T.  168. 

If andlord  and  Tenant  :— 

(iv.)  H.  L- — Compensation  for  Improvements — Notice  —  Determination  of 
Tenancy. — A  lease  provided  that  the  tenant  should  quit  the  houses, 
grass,  and  fallow  land  at  Whitsunday,  and  the  arable  land  at  the 
separation  from  the  ground  of  the  year's  crop.  After  quitting 
possession  of  the  houses,  <fec.,  at  Whitsunday,  he  gave  notice  of  a 
claim  for  improvements.  Held,  that  there  were  distinct  terms  of 
removal,  and  that  a  notice  given  within  the  statutory  period  of  the 
separation  of  the  crop  from  the  ground  was  sufficient. — Black  v.  May, 
L.R.  [1894]  A.C.  868. 

(v.)  C.  A. — Nuisance — Dynamo  —  Vibration — Derogation  from  Grant  — 
Measure  of  Damages. — The  vibration  from  dynamo  engines  on  the  land 
of  the  lessor  adjoining  a  demised  house,  made  it  necessary  to  pull  down 
the  house.  At  the  date  of  the  lease,  the  lessee  knew  of  the  dynamo, 
and  both  parties  knew  that  the  house  was  unstable.  Held,  (1)  that 
the  lessee  had  a  right  of  action ;  (2)  that  on  the  principle  of  derogation 
from  a  grant  the  lessor  was  estopped  from  saying  that  the  house  was 
unstable ;  (3)  that  in  estimating  damages,  not  only  the  loss  of  the 
term,  but  also  all  losses  fairly  attributable  to  the  wrongful  act  should 
be  considered. — Grosvenor  Hotel  Co.  v.  Hamilton,  63  L.J.  Q.B.  661; 
42  W.R.  626. 

(vi.)  Q.  B.  D.— i^i«/  against  Forfeiture—Bankruptcy— Under-lessee— Con- 
veyancing Acts,  1881,  s.  14;  1892,  s,  4. — ^Relief  may  be  given  to  an 
under-lessee  against  a  forfeiture  owin^  to  the  bankruptcv  of  the  lessee, 
although  such  relief  could  not  have  been  given  to  the  lessee  himself. 
Such  relief  was  given  on  terms  that  the  under-lessee  should  enter  into 
the  covenants  contained  in  the  lease,  and  pay  the  rent  thereby  reserved, 
but  that  he  should  not  be  required  to  pay  the  increased  rent  which  the 
premises  were  aUeged  to  be  worth. — Wardens,  dc,  of  Highgate  School 
▼.  SeweU,  71  L.T.  88. 

Lands  Clauses  Act  :— 
(vii.)  C.  A.  Sd  Q.  B.  D. — Compensation — Tenancy  Less  than  a  Year— Lands 
Clauses  Act,  1845,  ss.  68,  85, 121. — N.  rented  land  from  the  Crown  on 
a  thirty  years'  lease,  the  Crown  reserving  the  right  to  determine  the 
tenancy  as  to  any  portion  on  three  months'  notice.  The  company 
gave  notice  to  N.  to  treat  as  to  a  portion  of  the  land,  and  the  Crown 
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gave  notice  to  determine  the  tenancy  as  to  that  portion.  The 
magistrate  awarded  compensation  to  N.  for  the  loss  of  the  and 
taken,  and  also  compensation  for  severance  in  respect  of  the 
remainder  of  the  land.  Held,  that  the  magistrate  had  jurisdiction  to 
assess  compensation,  hnt  that  compensation  for  severance  oonld  not  he 
awarded.— Bwfey  Heath  Railway  Co.  v.  North,  L.B.  [1894]  2  Q.B.  579 ; 
70  L.T.  903. 

Lease  :— 

(i.)  Ch.  "D,— Restrictive  CovenanU--** Building**  —  " Jnnoyaikre."  —  The 

Slaintiff,  by  a  lease  made  in  accordance  with  a  bnilding  scheme, 
emised  a  piece  of  land  with  the  honse  thereon  to  A.,  who  covenanted 
not  to  erect  without  licence  any  building  other  than  a  stable,  and  that 
he  woold  not  do  anything  on  the  premises  which  might  be  an  annoyance 
to  any  tenant  of  the  lessor.  The  defendant  was  the  assignee  of  the 
lease.  The  plaintiff  demised  adjoining  land  to  B.,  who  covenanted  to 
erect  a  house  thereon,  and  entered  into  covenants  similar  to  those  in 
A.*s  lease.  These  premises  were  assigned  to  F;,  who  built  a  house 
thereon  overlooking  the  defendant's  garden.  The  defendant  erected 
a  hoarding  nearlv  sixty  feet  long  and  nearly  twenty  feet  hi^  dose  to 
the  partition  wall  on  his  side  thereof.  Held,  that  the  hoaxing  was  a 
''building"  within  the  covenant  in  the  lease  to  A.,  and  also  an 
**  annoyance"  to  F.,  a  tenant  of  the  lessor,  and  that  an  injunction  to 
restrain  its  continuance  must  be  granted. — Wood  v.  Cooper,  71  L.T.  223. 

Licensing  :— 

(ii.)  C.  A,— Alehouse — Renewal — Objection — Adjournments — Licensing  Acts, 
1872,  s.  42 ;  1874,  ».  26.-— Decision  of  Q.  B.  D.  {see  VoL  19,  p.  127.  vi) 
affirmed.— DaMn  v.  Parker,  L.B.  [1894]  2  Q.B.  556;  42  W.B.  625. 

Limitations  :— 

(iii.)  C.  A. — Agreement  for  Lease  ^Possession  under — Equitable  Right  to 
Lease. — Under  an  agreement  by  the  owners  of  land  to  grant  leases  of 
houses  when  erected  by  intending  lessees,  the  latter  became  entitled 
to  a  lease  of  two  houses  at  a  peppercorn  rent  for  a  term  of  years. 
No  lease  was  ever  granted,  but  the  intending  lessees  remained  in 
possession  during  the  term  under  such  circumstances  that  a  Ck>urt  of 
Equity,  if  applied  to,  would  have  granted  specific  performance  of  the 
agreement  for  a  lease.  Held,  that  during  the  term  of  years  the 
statute  did  not  begin  to  run  against  the  owners  of  the  land,  inasmudi 
as  they  had  not  an  effective  right  of  entry  or  action  for  the  recovery 
of  the  land.— fFarrtfn  v.  Murray,  L.B.  [1894]  2  Q.B.  648. 

(iv.)  C.  A. — Bonds  held  as  Security — Special  Agreement. — Decision  of  Ch.  D. 
(see  Vol.  19,  p.  128,  i.)  reversed.— JfcDermott  v.  Boyd,  71  L.T.  146. 

(v.)  Ch.  D.  —  Legacy  Charged  on  Contingent  Reversionary  Interest  — 
*'  Present  Right  to  Receive  " — Real  Property  LimitaXion  Act,  1874,  ss.  1, 
2,  8-  Charge.— D.,  who  died  in  1823,  devised  his  real  estate  upon  trust 
for  the  benefit  of  M.  for  life,  and  subject  thereto,  in  the  events  which 
happened,  to  the  four  children  of  £.  as  tenants  in  common  in  fee. 
X.,  one  of  them,  who  died  in  1854,  charged  his  debts  by  will  on  his 
real  estate,  and  devised  his  real  estate  and  his  interest  under  the  will  of 
D.  to  Y.  for  Ufe,  and  after  her  death  charged  the  same  with  a^sum  of 
£8,000,  which  he  gave  to  his  children  in  equal  shares.  Y.  died  in  1880, 
and  in  this  year  part  of  their  shares  in  the  sum  of  £8,000  was  paid  to 
the  children  of  X.  No  steps  were  taken  to  realise  X.'s  interest  under 
the  will  of  D.,  nor  was  any  further  payment  or  acknowledgment 
made  in  respect  of  the  legacy  of  £8,000.    M.  died  in  1898.    Held,  that 
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the  "  present  right  to  receive  "  the  £8,000  acoraed  in  1880,  that  the 
charge  created  by  the  will  of  X.  gave  a  remedy  by  sale  or  mortgage, 
and  not  by  foreclosure,  and  that  the  period  of  limitation  was  defined 
by  sect.  8  of  the  Act  and  not  by  sects.  1  and  2.— In  re  David 
Ovm,  71  I1.T.  181. 

8u  Solicitor,  p.  25,  i. 

Iiooal  Gkyvemment:— 

(L)  Q.  B.  D.— Pnrattf  Strett  WorJcs^Ohjection  by  Frontagers^Sheffleld 
Corporation  Act,  1890,  ts.  62,  63,  64— Pnvaf«  Street  Works  Act,  1892, 
$$,  6,  7,  8. — The  jurisdiction  of  a  Court  of  Summary  Jurisdiction 
upon  the  hearing  of  a  frontager's  objection  to  a  private  street  work  is 
not  limited  to  the  mode  in  which  the  proposed  work  is  to  be  done ;  but 
the  Court  may  decide  that  the  work  itself  is  unreasonable. — Corpora- 
tion of  Sheffield  v.  Alexander,  68  L.J.  M.C.  206. 

(ii.)  Q«  B.  D. — Street — Expemee  of  Paving  ^Footway — Apportionment — 
Remedy  of  Frontager,— A  street  was  laid  down  and  taken  over  by  the 
local  authority  as  regards  the  carriage-way,  and  declared  by  them  to  be  a 
highway  repairable  by  the  inhabitants.  The  footways  were  not  paved 
or  taken  over.  Afterwards  the  local  authority  gave  notice  to  the 
frontagers  to  pave  the  street,  and  in  default  executed  the  work  and 
apportioned  the  cost.  The  defendant  disputed  his  liability,  but  did 
not  give  notice  disputing  the  apportionment  under  sect.  257  of  the  Public 
He^th  Act,  1875,  nor  did  he  appeal  to  the  Local  Government  Board 
under  sect.  268.  The  loQal  authority  sought  to  recover  the  amount 
summarily,  but  the  justices  dismissed  the  application.  Held,  that  as 
the  frontfi^Ker  was  liable  in  respect  of  the  work  done  to  the  footways, 
and  so  had  no  defence  to  the  wnole  of  the  apportionment,  the  question 
became  one  of  the  amount  of  his  liability,  and  that  as  he  had  not 
disputed  the  apportionment  in  the  manner  provided  by  the  Act,  it  was 
conclusive  against  him,  and  that  the  justices  ought  to  have  made 
an  order  for  the  payment  thereof. — Mayor,  dc,  of  Derby  v.  Qrudginge, 
L.R.  [1894]  2  Q.B.  496 ;  68  L.J.  M.C.  170. 

(iiL)  Ch.  D. — Paving  Expenses — Liability  for — **  Owner  " — Common — Pvhlic 
Health  Act,  1876,  m.  4, 150. — The  sou  of  a  common  was  vested  in  the 
lord  of  the  manor,  subject  to  rights  of  turbary  in  favour  of  certain 
cottages,  which  rights  had  been  held  to  be  a  charitable  trust.  Held,  that 
the  lord  was  "  owner,"  and  liable  to  contribute  towards  the  expenses  of 
paving  a  road  abutting  on  the  common. — Meyrick  v.  Attomey-Qeneral, 
63  L.  J.  Ch.  657 ;  71  L.T.  122 ;  42  W.R.  614. 

Iituiatio :— 

(iv.)  O.  A, — Committee — Powers  of— Power  of  Sale  under  Settlement, — ^X.  had 
under  a  settlement  power  to  sell  the  settled  estates.  He  was  incapable, 
through  mental  disease,  of  managing  his  affairs.  His  son,  who  had 
already  been  appointed  to  exercise  certain  powers  on  his  behalf,  applied 
for  an  order  authorising  him  to  exercise  the  power  of  sale.  Held,  that 
there  was  jurisdiction  to  make  the  order. — In  re  X.,  L.B.  [1894] 
2  Ch.  416 ;  63  L.J.  Ch.  613 ;  71  L.T.  139 ;  42  W.B.  657. 

(v.)  C,  A, — Not  so  Found — Committee— Powers  of— Tenant  for  Life — Sale  of 
Settled  Land. — Where  a  person  has  been  appointed  to  exercise  the 
powers  of  the  committee  of  the  estate  of  a  tenant  for  life  of  a  settled 
estate  who  is  lawfully  detained  as  a  lunatic,  the  Court  cannot  authorise 
him  to  exercise  on  behalf  of  the  lunatic  the  power  of  sale  under  the 
Settled  Land  Acts.  To  enable  this  to  be  done  the  lunatic  should  be 
so  found  by  inquisition.— In  re  Baggs,  L.B.  [1894]  8  Ch.  416; 
68  L.J.  Ch.  612 ;  71  L.T.  138. 

8u  Will,  p.  28,  L 
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Marriage  Settlement  :— 

(i.)  Ch.  D.^Afttr-acquired  Property^CovenarU  to  Settle— Property  Aeenting 
after  Death  of  Husband. — A  marriage  settlement  contained  a  covenant 
to  settle  property  of  the  wife  acquired  after  the  marriage  **  during  the 
life  of  the  wife."  She  became  entitled  to  property  aftor  the  death  of 
the  husband.  Held^  that  the  covenant  should  be  read  as  if  the  words 
*'  daring  the  said  intended  coverture  "  had  been  inserted ;  that  the 
language  of  the  covenant  being  ambiguous  the  Court  was  entitled  to 
read  a  recital  in  the  settlement ;  but  that,  even  apart  from  the  recital, 
the  covenant  did  not  bind  the  property  specified. — BroughUm  v. 
Brmghton,  L.R.  [1894]  8  Ch.  76;  68  L.J.  Ch.  671;  71  L.T.  186; 
42  W.B.  634. 

(ii.)  Ch.  D.  —  Construction  —  Children  —  Illegal  Marriage,  —  Two  persons 
within  the  prohibited  degrees  went  throuffh  the  ceremony  of  marriage, 
and  afterwards  executed  a  settlement,  whereby  property  was  settled 
on  trust  for  the  children  of  the  marriage.  There  were  ten  children, 
of  whom  the  eldest  was  bom  one  month  after  the  execution  of  the 
settlement.  Held^  that  such  child  could  not  take  under  the  limitation 
in  favour  of  the  children  of  the  marriage,  or  of  the  children  of  the 
lady  by  her  husband,  as  there  was  not,  at  the  date  of  the  settlement, 
any  evidence  of  reputation  of  paternity  of  the  illegitimate  child  not 
yet  horn,— Robinson  v.  Shaw,  L.R.  [1894]  2  Ch.  673 ;  71  L.T.  79. 

Married  Woman  :— 

(ili.)  O.  A. — Costs — Sequestration — Restraint  upon  Anticipation — Married 
Women* s  Property  Act,  1893,  s.  2. — An  order  for  the  payment  of  the 
costs  of  an  unsuccessful  appeal  by  a  married  woman  a  defendant  in  an 
action  cannot  be  enforced  oy  the  issue  of  a  writ  of  sequestration  under 
the  section  above-mentioned,  which  only  applies  to  some  action  com- 
menced by  the  married  woman  or  proceedings  Initiated  by  her,  such 
as  a  petition  or  originating  summons,  and  does  not  extend  to  app^Us. — 
Hood'Barrs  v.  Cathcart,  71  L.T.  11. 

(iv.)  Q.  B.  D. — Contract  before  Marriage. — The  personal  liability  of  a 
married  woman  at  common  law  upon  contracts  made  before  marriage 
is  not  taken  away  by  the  Married  Women*s  Property  Act,  1892. — 
Robinson  v.  Lynes,  L.R.  [1894]  2  Q.B.  677 ;  71  L.T.  249. 

(v.)  C.  A, — Execution  Against— -Separate  Estate  with  Restraint — Income  not 
Due— Married  Women's  Property  Act,  1882,  s,  1,  suh-ss,  2,  4 ;  s.  19.— A 
judgment  against  a  married  woman  cannot  be  enforced  against  any 
Income  of  her  separate  estate,  as  to  which  she  is  restr^ned  from 
anticipation,  which  is  not  due  at  the  date  of  the  judgm^it;  and 
therefore,  an  order  for  a  receiver  of  the  income  of  such  separate  estate, 
which  becomes  due  after  the  date  of  the  judgment,  cannot  be  made  by 
way  of  equitable  execution,  though  the  income  is  due  and  in  arrear 
when  the  order  is  applied  for. — Hood-Barrs  v.  Cathcart,  L.R.  [1894] 
2  Q.B.  669  ;  68  L.J.  Q.B.  602 ;  70  L.T.  862  and  866 ;  42  W Jb.  628. 

(vi.)  C*  A. — Separate  Estate — Sequestration— Arrears  of  Rent — Married 
Women's  Property  Act,  1893,  ss,  1,  2.— Decision  of  Ch.  D.  {see  VoL  19, 
p.  129,  ii.)  affirmed.— Hood-Barrt  v.  Catheart,  71  L.T.  7 ;  42  W  Jl.  683. 

(vii.)  Ch.  D. — Restraint  upon  Anticipation — Partial  Removal — Costs — Married 
Women's  Property  Act,  1893,  s.  2.— A  married  woman,  entitled  to  a  life 
Interest  without  power  of  anticipation,  brought  an  action  against  her 
trustees,  alleging  breaches  of  trust.  On  her  submitting  to  judgment, 
held,  that  she  must  pay  the  costs  as  between  solicitor  and  client ;  and 
that  the  restraint  on  anticipation  must  be  removed  so  far  as  waa 
necessary  to  enable  her  to  do  so. — Thome-Oeorge  v.  Godfrey,  71  L.T.  86. 
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Master  and  Servant  :— 

(i.)  H.  Ij.— Wages— Deductions  for  Sick  Fund— Truck  Acts,  1831 ;  1887.— 
H.  had  been  in  the  employment  of  the  respondent,  and,  as  a  condition 
of  her  employment,  had  signed  an  agreement  to  become  a  member  of 
a  sick  and  accident  club,  and  to  subscribe  a  weekly  sum  thereto.  Such 
sums  were  deducted  weekly  from  her  wages,  and  paid  to  the  club. 
S)ie  was  informed  of  the  amount  of  such  deductions  when  her  wages 
were  paid.  Held,  that  the  payments  must  be  taken  to  have  been  made 
with  her  assent,  and  that  she  could  not  recover  the  same  as  illegal 
deductions.— Hewlett  v.  AUen,  L.R.  [1894]  A.O.  883  ;  63  L.J.  Q.B.  608 ; 
71L.T.  94;  42  W.R.  670. 

Metropolis  Management:— 

(ii.)  Q.  B.  D. — Dangerous  Structure — Jurisdiction  of  Magistrate — Metropolitan 
Building  Act,  1855,  s,  78. — A  justice  of  the  peace  has  jurisdiction  to 
order  the  owner  of  a  dangerous  structure  to  take  down,  repair,  or 
secure  it,  even  though  such  structure  is  not  adjacent  to  a  highway,  and 
consequently  is  not  dangerous  to  ihe  public. — London  County  Council  v. 
Herring,  L.R.  [1894]  2  Q.B.  522. 

(iii.)  Q«  B.  D. — Temporary  Wooden  Structure — Erection  for  Sale— Licence — 
Metropolis  Management  Act,  1882,  s,  13. — The  appellants  erected  on  land 
adjoining  their  premises,  and  there  exhibited  for  sale,  a  wood  and  iron 
bungalow.  After  five  months  it  was  sold  and  taken  down.  Held,  that 
no  licence  for  its  erection  from  the  London  County  Council  was 
required. — London  County  Council  v.  Humphreys,  L.R.  [1894]  2  Q.B.  755 ; 
63  L.J.  M.C.  215  ;  71L.T.  201. 

(iv.)  Q.  B.  D. — Streets — Widening — Compulsory  Purchase — Part  of  House — 
Michael  Angelo  Taylor* s  Act,  1817,  ss.  80,  82.— A  metropolitan  local 
authority  can,  under  the  Act  above-mentioned,  take  by  compulsion 
part  of  a  house  for  the  purpose  of  widening  the  street,  provided  that  the 
taking  of  such  part  will  not  involve  a  structural  alteration  of  the 
whole  house  or  necessitate  an  alteration  in  its  business  purposes.  The 
question  as  to  the  character  of  the  proposed  alteration  is  one  of  fact, 
which  must  be  found  before  the  Court  can  decide  whether  or  not  the 
local  authority  can  take  part  of  the  house. — Gordon  v.  Kensington  Vestry, 
L.R.  [1894]  2  Q.B.  742 ;  63  L.J.  M.C.  193 ;  71  L.T.  196. 

Mortgage  :— 

(v.)  O.  A.— CofwoKiiation.— Decision  of  Ch.  D.  (su  Vol.  19,  p.  130,  ii.) 
afarmed.— Mnter  v.  Carr,  63  L.J.  Ch.  705. 

(vi.)  Ch,  D. — Priority — Fund  in  Court— Stop  Order — Life  Interest—  Capital 
and  Income — Income  not  Mentioned  in  Order. — A  stop  order  was  obtained 
by  a  mortgagee  upon  the  share  of  his  mortgagor  m  a  fund  in  Court. 
The  order  did  not  refer  to  the  dividends,  but  referred  to  mortgages 
which  shewed  that  the  mortgagor  had  only  a  life  interest.  Held,  that 
the  order  affected  the  dividends,  and  gave  the  mortgagee  priority  over 
an  earlier  incumbrancer,  who  had  not  obtained  a  stop  order,— Mack  v. 
Postle,  L.R.  [1894]  2  Ch.  449 ;  63  L.J.  Ch.  593;  71  L.T.  153. 

(vii.)  O.  A. — Priority— Laches — Lis  Pendens— Book  DehU. — The  defendants 
assigned  to  the  plaintiffs  present  and  future  book  debts  by  way  of 
mortgage.  In  1892  the  plaintiffs  commenced  a  foreclosure  action, 
which  they  registered  as  a  lis  pendens.  They  obtained  a  receiver,  but 
gave  no  notice  to  the  debtors  of  their  proceedings  or  of  their  security. 
In  1893  the  defendants  assigned  the  same  book  debts  to  a  bank  by 
way  of  mortgage  without  notice  of  the  plaintiffs'  rights.  The  bank 
gave  notice  to  the  debtors.    Afterwards  the  receiver  daimed  the  debts. 
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Hdd,  thftt  the  doctrine  of  Ui  pendens  did  not  appiy ;  and  Beoondly 
that  if  it  did,  the  plaintiffs  had  lost  priority  through  their  laches. — 
Wigram  v.  Buckley,  63  L.J.  Ch.  689 ;  71  L.T.  287. 

Negligence  :— 

(i.)  C.  A.—  Water  Company — Apparatui — Repair  of ^ Power  to  do  Works  in 
Street. — A  water  company  had  power  under  its  Act  to  lay  down, 
repair,  and  maintain  works  necessary  to  supply  water.  At  the 
request  and  expense  of  the  occupier  of  a  house,  the  company  laid  down 
a  sendee  pipe  to  the  house,  in  which  they  placed  a  stop-cock  to  regulate 
the  supply.  The  stop-cock  was  protected  hy  a  guard-box  let  into  the 
pavement,  which  had  a  lid.  The  hinges  of  the  lid  being  out  of  repair, 
the  plaintiff  tripped  over  them  and  was  injured.  The  apparatus  could 
not  he  repairea  without  breaking  up  the  street.  Held,  that,  whether 
the  apparatus  belonged  to  the  company  or  the  occupier,  the  company, 
who  alone  had  the  power  to  break  up  the  street  to  repair  it,  were 
responsible  for  its  repair,  and  therefore  liable  to  the  plaintiff. — 
Chapman  v.  Fylde  Wattrworki  Co.,  L.R.  [1894]  2  Q3.  599. 

Novation.  ^See  Solicitor,  p.  25,  i. 

Noisanoe  :— 

(ii.)  Q.  B.  D. — Highway — Steam-roller, — The  owners  of  a  steam-roller  are 
liable  in  damages  if  it  is  a  nuisance  to  a  person  using  the  hi^way. 
Compliance  with  statutory  regulations,  and  absence  of  negligence  are 
not  a  defence.  The  question  whether  a  steam-roller  is  a  nuisance 
dangerous  to  the  public  is  one  of  fact,  depending  on  the  circumstances 
of  the  case.— Je/fry  v.  St.  Pancrat  Vestry,  63  L.J.  Q3.  619. 

Partnership  :— 

(iii.)  O,  A. — DissoUiHon  Actiof^— Distribution  of  Capital — Costs — Priority.— 
In  an  action  for  dissolution  of  partnership  between  two  partners,  who 
were  entitled  to  the  partnership  capital  and  to  divide  prints  and  losses 
in  equal  ^ares,  it  was  found  that  a  larger  sum  was  due  from  the  firm 
to  one  partner  in  respect  of  capital  than  to  the  other.  Held,  that  the 
assets  must  be  applied,  first,  in  placing  the  partners  on  an  equality  as 
regards  capital,  and,  secondly,  in  pavment  of  costs ;  and  that  if  the 
assets  should  be  insufficient  to  pay  the  costs,  the  deficiency  must  be 
made  up  by  the  partners  equally.— i2oM  v.  White,  71  L.T.  277. 

Patent  :— 

(iv.)  Oh.  D. — Exclusive  Licence — Power  to  Revoke — Breach  of  Covenants- 
Deviation — Rectifkation. — A.  granted  to  X.  an  exclusive  licence  to  use 
a  patent.  It  was  expressed  to  be  granted  in  consideration  of  £150, 
and  certain  royalties,  and  X.*s  covenant  to  push  the  sale  of  the  patent. 
X.  had  power  to  determine  the  licence  on  notice,  but  A.  had  no  express 
power  to  determine  it.  A.  was  dissatisfied,  and  gave  X.  notice  to 
determine  the  licence  on  the  ground  of  breaches  of  covenant  in  not 
pushing  the  patent,  in  not  paying  the  royalties  punctually,  and  in 
deviating  from  the  patent.  He  began  to  use  the  patent  hiniiself .  X. 
sued  to  restrain  him.  He  admitted  that  certain  royalties  were  due. 
A.  counterdaimed  for  rectification  of  the  lioence,  by  insertion  of  a 
power  for  him  to  determine.  Held,  that  there  was  no  case  for  rectifi- 
cation ;  and  that  A.  had  no  power  to  determine  the  licence  by  reason 
of  breaches  of  covenant,  having  a  remedy  in  damages.  Held,  also, 
that  X.  had  the  power  to  make  the  deviations  he  had  made,  which 
were  matters  of  detail,  and  in  fact  improvements.  Held,  that  X.  waa 
entitled  to  the  injunction,  but  must  pay  the  royalties  due. — Guyat  ▼. 
Thomson,  71  L.T.  124. 
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Oh,  D.—  Threats  of  Legal  Proceedings— Lo$8  of  Contract— Measure  of 
Damages, — The  plaintiffs  were  negotiating  a  sale  of  a  patented  article 
to  X.  X.  wrote  to  the  defendant  and  asked  if  the  article  was  an 
infringement  of  his  patent.  The  defendant  replied  that  it  was,  and 
threatened  legal  proceedings.  X.  consulted  his  solicitor,  who  wrote 
to  the  plaintiffs  that  X.  would  not  carry  out  the  purchase,  on  account 
of  such  threats.  An  injunction  was  granted  against  the  defendant, 
and  an  inquiry  as  to  damages.  Heldt  that  the  letter  of  X.'s  solicitor 
was  admissible  as  evidence  to  prove  that  the  contract  was  lost  through 
the  defendant's  threats,  and  that  the  true  measure  of  damages  was 
the  profit  which  the  plaintiffs  would  have  made  from  the  contract. — 
SHnnerd^  Co,  v.  Shew,  L.R.  [1894]  2  Ch.  681;  71  L.T.  110. 

Patent  Agent  :— 

(ii.)  H.  L. — Registration— Fees— Board  of  Trade  Rules— Validity— Remedy 
for  Breach— Penalty— InUrdict— Patents,  dbc.  Act,  1888,  s.  1. — A  person 
who  practised  as  a  patent  agent  before  the  passing  of  the  Act  is  not 
relieved  from  the  liability  to  pay  the  fees  prescribed  under  the 
authority  of  the  Act.  The  Board  of  Trade  was  acting  within  its 
powers  in  prescribing  a  registration  fee  and  an  annual  subscription 
tor  patent  agents,  and  the  Court  cannot  consider  the  reasonableness 
thereof.  Where  a  penalty  is  imposed  for  the  violation  of  an  Act  or  a 
statutory  rule,  an  action  for  interdict  or  declaration  of  right  cannot 
be  brou^t,  and  the  summary  remedy  for  the  recovery  of  the  penalty 
is  alone  available. — Chartered  Institute  of  Patent  Agents  v.  Lockwood, 
L.R.  [1894J  AC.  347  ;  63  L.J.  P.C.  74 ;  71  L.T.  205. 

Poison  :— 
(iiL)  C.  A„^Sale  of  Compound — Pharmacy  Act,  1868,  ss,  1, 15. — Decision  of 

Q.  B.  D.  {see  Vol.  19,  p.  131,  v.)  afl^rmed. — Pharmaceutical  Society  v. 

Armson,  L.R.  [1894]  2  Q.B.  720;  42  W,R.  662. 

Poor  Law  :— 

(iv.)  Q.  B.  jy,— Rating— Appeal— Costs— Two  Sets  of  Respondents.— An 
unsuccessful  appellant,  who  is  ordered  to  pay  the  respondents'  costs  of 
an  appeal  to  quarter  sessions,  is  not,  in  the  absence  of  special  reasons, 
liable  to  pay  two  sets  of  costs,  although  he  has,  as  required  by  the 
Union  As^sssment  Committee  Act,  1864,  served  notice  of  appeal  on  the 
churchwardens  and  overseers  of  the  parish,  and  also  on  tne  Alsscss- 
ment  Committee,  and  both  these  parties  have  appeared  as  respondents. 
—Reg.  V.  Essex  Justices,  71  L.T.  296. 

(v.)  C.  A. — Rating — Exclusive  Occupation.— The  occupation  of  land  which 
is  at  all  times  subject  to  the  control  of  the  owner,  does  not  render  the 
occupier  liable  to  be  rated. — Rochdale  Canal  Co.  v.  Brewster,  71  L.T.  243. 

(vi.)  C.  A.— Rating— Exemption— 6  d'  7  Vict.,  c.  36.— The  Art  Union  of 
London  was  incorporated  as  a  society  for  the  advancement  of  the  fine 
arts.  Every  subscriber  was  entitled  to  a  copy  of  a  work  of  art. 
Valuable  prizes,  in  the  shape  of  works  of  art,  were  also  given 
annually  by  lot.  Held,  that  the  society  was  entitled  to  exemption 
from  rating  in  respect  of  its  premises,  as  a  **  society  instituted  for 
purposes  of  science,  literature,  or  the  fine  arts  exclusively,"  and 
supported  **  wholly,  or  in  part,  by  annual  voluntary  contributions." — 
Art  Union  of  London  v.  Overseers  of  the  Savoy,  L.R.  [1894]  2  Q.B.  609 ; 
71  L.T.  40;  42  W.R.  690. 

(vii.)  C.  A.— Rating— Harbour  Duw.— Decision  of  Q.  B.  D.  {see  Vol.  19, 
p.  133,  iii.)  affirmed. — Blyth  Harbour  Commissioners  v.  Churchwardens 
of  Newsham,  L  R.  [1894]  2  Q.B.  676 ;  71  L.T.  84. 
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Power  :— 

(i.)  C.  A. — ExereUe  of  Joint  Power — lUvoeaHon  hy  Surowor. — ^By  a 
marriage  settlement,  funds  were  settled  for  the  children  as  the 
husband  and  wife  should  jointly  appoint,  with  or  without  powers  oi 
reyocation,  and  subject  thereto  as  the  surviyor  should  appoint.  The 
husband  and  wife  appointed  by  deed  reserving  a  power  of  revocation 
and  new  appointment.  Hddy  that  such  power  of  revocation  could  be 
exercised  by  the  survivor. — Rogen  v.  Harding^  6S  L.J.  Ch.  725; 
42  W.R.  677 ;  Harding  v.  Harding,  71  L.T.  269. 

Practice:— 

(ii.)  O.  A.—Amendment— Writ  for  Service  out  of  Juriedietum—E.S.C,  1883, 
O.  li. ;  O.  xxviii.,  rr.  1,  6.— Decision  of  Q.  B.  D.  {see  Vol.  19,  p.  1S4.  iv.) 
affirmed.— HoUand  v.  Leslie,  L.B.  [1894]  2  Q3.  450 ;  68  L.J.  Q.B.  679 ; 
71L.T.  88;  42  W.R.  577. 

(iii.)  Ch.  jy,—Contempt^Motion  for  Attachment — Service  of  Copiee  of 
Affidavits— Proof  of. — A  notice  of  motion  for  attachment  for  dis- 
obedience to  an  order  for  payment  into  Court  did  not  specify  the 
affidavits  which  were  to  be  used,  and  no  evidence  was  adduced  at  the 
hearing  that  a  copy  of  the  affidavit  of  the  service  of  the  order  had  been 
served  with  the  notice  of  motion.  Held,  tiiat  the  notice  of  motion  was 
irregular,  since  it  did  not  appear  that  copies  of  the  affidavits  had  been 
served  therewith.— Sturgeon  v.  Lawrencet  71  L.T.  57. 

(iv.)  Q.  B.  D.—  Cott$— Habeas  Corpus— Judicature  Act,  1890,  ss.  4,5.— All 
costs  are  in  the  discretion  of  the  Court,  except  those  exempted  by 
sect.  4  of  the  Act.  The  costs  of  an  application  for  a  writ  of  habeas 
corpus  were  awarded. — Reg,  v.  Mansei-JoneSt  70  L.T.  845. 

(v.)  Q.  B.  D.  —  County  Count  —  Action  RemitUd  —  Counter-claim— 
Unliquidated  Damages — County  Courts  Act,  1885,  s,  65. — The  master 
made  an  order  remitting  an  action  to  the  county  court.  After  the 
order  a  counter-claim  was  put  in  for  unliquidated  damages  to  an  amount 
within  the  county  court  jurisdiction,  llie  judge  affirmed  the  master's 
order,  no  objection  as  regards  the  counter-claim  being  raised.  Held, 
that  it  was  now  too  late  to  take  the  objection,  but  that  even  if  the 
counter-claim  had  been  before  the  master,  he  would  have  had  juris- 
diction to  make  the  order.— Ouilford  v.  Lambeth,  71  L.T.  256. 

(vi.)  p.  J}.— Divorce— Petitioner  engaged  abroad— Leave  to  Solicitor  to  Sign 
Petition, — A  proposed  petitioner  was  engaged  as  an  engineer  in  South 
Africa,  and  the  acts  of  adultery  to  be  alleged  in  tihe  proposed  petition 
had  been  committed  since  he  left  England,  and  it  appeared  that  he 
could  not  come  to  England  without  risking  the  loss  of  his  situation. 
Leave  was  given  to  nis  solicitor  to  sign  the  petition  and  swear  the 
verifying  affidavit  on  his  behalf;  and  also  that  the  marriage  and 
cohabitation  might  be  proved  by  affidavit. — In  re  Hobson,  70  L.T.  816. 

(yii.)  P.  D. — Divorce — Damages — Intervention — Assignee  ofPeUtionerU Interest. 
— The  petitioner  in  a  divorce  suit  having  recovered  damages  against 
the  co-respondent,  a  person  claiming  to  be  the  assignee  of  the  peti- 
tioner's interest  in  the  damages  applied  for  leave  to  intervene.  Held, 
that  the  leave  must  be  refused.— Hunt  v.  Hunt,  L.B.  [1894]  P.  247. 

(viii.)  P.  D. — Divorce— Restitution  of  Conjugal  Rights — Answer— Pleading. — 
In  answer  to  a  wife's  ^tition  for  restitution  of  conjugal  rights,  ^e 
husband  pleaded  that  it  was  not  presented  in  good  faith,  for  the 
petitioner  nad  alleged  in  a  former  suit  for  judicial  separation,  in  which 
she  had  failed,  and  still  alleged,  that  he  had  been  guilty  of  an 
abominable  crime.  He  also  pleaded  that  this  amounted  to  cruelty, 
and  prayed  for  a  judicial  separation.    Upon  a  summons  to  strike  out 
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the  ansttrer,  as  containing  no  allegation  of  a  matrimonial  offence,  and 
discloBing  no  bar  to  the  prayer  of  the  petition.  Heldf  that  there  was  a 
reasonable  donbt  as  to  the  legal  effect  of  the  allegation  contained  in  the 
answer,  and  that  the  legal  effect  could  be  properly  discussed  after 
the  facts  had  been  elicited  at  the  trial,  and  that  the  answer  ought  not 
to  be  stTUckoni.—RusseU  v.  Russell,  71  L.T.  268. 

(i.)  C.  A.— Evidence— Taken  in  another  Cause— R.S.C.,  1888, 0.  xxxvii.,  r.  8. 
— The  rule  does  not  authorise  evidence  to  be  read  which  was  not 
previously  admissible,  but  only  removes  the  necessity  for  obtaining  an 
order  to  read  the  evidence  to  which  it  applies. — Printing^  Telegraph, 
and  Construction  Co.  v.  Drucker,  71  L.T.  172 ;  42  W.R.  674. 

(ii.)  Cll  D. — Evidence — Documents  Produced — Evidence  en  bloc — Report  of 
Referee — Motion  to  Vary, — Where  documents  are  produced  by  a  witness 
who  is  not  a  party,  the  proper  course  is  for  an  adjournment  to  be  made 
to  enable  the  parties  to  ascertain  which  of  them  are  material.  The 
parties  are  not  entitled  to  put  in  the  whole  of  the  documents  en  bloc, 
or  to  ask  the  witness  to  produce  thena  seriatim,  and  question  him 
thereon.  The  report  of  a  referee  will  not  be  varied  or  sent  back  on  the 
ground  of  improper  rejection  of  evidence,  unless  it  can  be  shewn 
that  substantial  wrong  has  been  done  thereby. — In  re  Maplin  Sands, 
71  L.T.  56. 

(iii.)  (ft.  B.  J),— Equitable  Execution— Receiver— Sale  of  Goods,— There  is  no 
jurisdiction  to  order  the  sale  of  the  goods  and  chattels  of  a  judgment 
debtor  in  favour  of  a  judgment  creditor  who  has  been  appointed 
receiver  of  such  property.— De  Peyrecave  v.  Nicholson,  71  L.T.  256 ; 
42  WJR.  702. 

(iv.)  C.  A. — Execution — Receiver — Rents  and  Profits  of  Land— Business. — A 
receiver  appointed  by  wav  of  equitable  execution  is  not  entitled  to 
carry  on  tne  business  of  the  judgment  debtor,  or  to  take  the  profits 
derived  from  it,  though  he  may  prevent  the  debtor  from  carrying  on 
such  business.  A  juo^gment  creditor  of  the  defendants,  who  carried  on 
a  theatre  of  which  they  had  a  lease,  which  was  mortgaged,  was  held 
entitled  to  have  a  receiver  of  the  rents  and  profits  of  the  defendants' 
land,  without  prejudice  to  prior  incimibrances,  and  delivery  of 
possession  of  the  property  to  the  receiver ;  but  the  receiver  was  not  to 
DC  allowed  to  take  the  receipts  at  the  door  of  the  theatre,  such  receipts 
not  differing  from  the  earnings  of  any  other  business. — Cadogan  v. 
Lyric  Theatre,  71  L.T.  8. 

(v.)  Ch.  D, — Foreclosure — Receiver— Rents  prior  to  Foreclosure — Credit  given 
by  Mortgagee  for  Sum  Certain. — ^Where  the  plaintiff  in  a  foreclosure 
action,  in  order  to  avoid  opening  the  foreclosure  by  claiming  payment 
of  rents  come  to  the  hands  of  the  receiver  between  the  date  of  the 
certificate  and  the  day  fixed  for  redemption,  submits  to  be  charged  in 
account  with  a  sum  certain  in  the  hands  of  the  receiver  in  respect  of 
such  rents,  the  judgment  should  reserve  liberty  for  either  party  to 
apply  for  payment  of  any  money  come  to  the  hands  of  the  receiver. — 
Lusk  V.  Sebright,  71  L.T.  59. 

(vi.)  H.  li,— Parties— Joinder  of  Plaintiffs— Separate  Causes  of  Action — 
R,8,C,,  1888,  O,  XV.,  r.  1;  O,  xviii.,  rr.  1,  8.— Decision  of  C.  A. 
(see  Vol.  19,  p.  58,  vi.)  reversed.— Smwrt^tcott^  v.  Hannay,  71  L.T.  157. 

(vii.)  C.  A.— Parties— Joint  Contractors — Stay  tUl  Joinder— Discretion— 
R.S.C.,  1883,  O,  xvi.,  r.  11 ;  0.  xxi.,  r.  20.— One  of  two  joint  contractors, 
who  is  sued  alone,  has  no  absolute  right  to  have  the  other  joint 
contractor  joined  as  a  defendant ;  and  though,  as  a  general  rule,  when 
they  are  both  within  the  jurisdiction,  an  order  ought  to  be  made  Co 
stay  proceedings  until  they  shall  both  be  joined,  yet  the  Court  will 
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properly  refase,  in  the  exercise  of  its  discretion,  to  make  snoh  an  order 
when  one  of  them  cannot  be  found  by  the  plaintiff. — RMnson  y.  Gdsel, 
L.R.  [1894]  2  Q.B.  586 ;  71  L.T.  70;  42  W.R.  609. 

(i.)  C.  A. — Payment  into  Court — Admissions. — An  execator  who  nnder  the 
directions  of  the  will  carried  on  his  testator's  business,  admitted  that 
he  had  allowed  part  of  the  estate,  directed  by  the  will  to  be  invested, 
to  be  employed  in  the  business,  but  alleged  that  the  estate  did  not 
cover  the  testator's  liabilities.  Heldt  that  he  ought  not  to  be  ordered 
to  pay  such  money  into  Court. — NeviUe  v.  Matthewman^  71  L.T.  282 ; 
42  W.R.  675. 

(ii.)  C,  A. — Relief  Sought  by  Defendant  not  Arising  out  of  PUUntiff^s  Cause  of 
Action, — Where  a  defendant  seeks  relief  against  a  plaintiff  in  respect 
of  a  matter  which  is  not  in  any  way  arising  out  of  or  incidental  to  the 
plaintiff's  cause  of  action,  he  is  not  entitled  to  apply  by  way  of  motion 
m  the  plaintiff's  action,  but  must  deliver  a  counter-claim  or  issue  a 
writ  in  a  cross  action. — Carter  v.  Fey^  L.R.  [1894]  2  Ch.  641; 
63  L.J.  Ch.  723 ;  70  L.T.  786. 

(iii.)  Ch.  J},^  Service  out  of  Jurisdiction — Concurrent  Writ — Original  Writ — 
Incorrect  Copy, — A  person  entitled  to  a  share  of  property  in  Canada, 
which  was  vested  in  a  Canadian  trustee,  mortgaged  his  interest,  and 
became  bankrupt.  The  trustee  brought  a  redemption  action  against 
the  mortgagees  and  the  Canadian  trustee,  claiming  that  the  latter 
should  be  directed  to  pay  the  amount  found  due  to  the  mortgagees. 
He  obtained  leave  to  issue  a  concurrent  writ  for  service  on  the 
Canadian  defendant,  the  application  being  made  before  the  original 
writ  on  the  other  defendants  had  been  served,  and  the  affidavit  in 
support  did  not  state  that  the  Canadian  defendant  was  a  necessary 
and  proper  party,  or  that  the  plaintiff  had  a  good  cause  of  action 
against  him.^  The  copy  of  the  concurrent  writ  served  on  him  was  not 
marked  '*  concurrent."  Held^  that  the  application  for  leave  to  serve 
out  of  the  jurisdiction  should  not  have  been  made  before  service  of  the 
original  writ,  and  that  it  was  not  supported  by  proper  evidence ;  also, 
that  the  copy  served  on  the  Canadian  defendant  was  not  a  true  copy. 
Ueldy  that  the  latter  was  not  a  necessary  or  proper  party,  as  the 
action  claimed  separate  relief  against  the  different  defendants.  Held^ 
therefore,  that  the  order  giving  leave  to  serve  the  concurrent  writ 
must  be  discharged,  and  the  service  on  the  Canadian  defendant  set 
aside. — Collins  v.  North  British  and  Mercantile  Investment  Co., 
63  L.  J.  Ch.  709 ;  71  L.T.  68. 

(iv.)  C.  A. — Time  for  Appeal. — The  rule  of  November,  1893,  limiting  the 
time  for  appealing  i^ainst  judgments  to  three  months,  does  not  apply 
to  a  judgment  perfected  before  that  rule  came  into  operation. — 
^Budgett  v.  Budgett,  L.R.  [1894]  2  Ch.  666. 

Public  Health  :— 

(v.)  C,  C.  R. — Unsound  Fruit — Exposure  for  Sale — Notice — Broker — PubUc 
Health  {London)  Act,  1891,  s.  47,  sub-s,  3.— The  defendant,  a  broker, 
sold  to  a  retail  dealer  some  bags  of  foreign  nuts,  knowing  that  a  part 
of  the  contents  of  each  were  unsound.  A  notice  was  exhibited  at  his 
pay-desk  that  packages  of  fruit,  the  contents  of  which  might  prove 
partly  unsound,  were  sold  on  the  express  condition  that  the  buyer 
should  destroy  the  unsound  portion.  The  purchaser  discovered  that 
most  of  the  nuts  were  bad,  and  handed  them  to  an  inspector,  who  had 
them  condemned  and  destroyed.  The  defendant  was  indicted  and 
convicted.  Held,  that  the  conviction  must  be  quashed.  There  had 
been  no  sale  or  exposure  for  sale  by  the  purchaser,  and  the  nuts  had 
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never  been  liable  to  seizure,  nor  was  it  shewn  that  they  had  been 
purchased  for  the  food  of  man.  —Reg.  v.  Dennis,  L.B.  [1894]  2  Q.B.  458 ; 
63  L.J.  M.C.  163;  42  W.R  686. 

Bailway  :— 

(L)  P.  C. — Exclusive  Right  to  Work — Construction  oj  Agreement, — A.  city 
corporation,  in  porsnanoe  of  statnte,  granted  to  the  appellants  by  deed 
the  right  to  construct  and  work  a  railway  in  the  streets.  It  was 
provided  that  if  any  other  party  proposed  to  construct  a  railwav  in  any 
street  not  occupied  by  the  appellants,  the  nature  of  the  proposal  should 
be  communicated  to  the  latter,  and  that  they  should  have  the  option 
of  carrying  it  out.  Held,  not  to  confer  an  exclusive  right  to  use  the 
streets,  but  that  the  corporation  could  grant  the  respondents  a  right  to 
construct  railways  in  any  streets  worked  by  the  appellants,  and  in  any 
streets  not  worked  by  tnem,  but  which  they  were  willing  to  work. — 
Winnij^g  Street  Railway  Co,  v.  Winnijpeg  Electric  Strut  Railway  Co., 
71  L.T.  127. 

(ii.)  H,  L, — I^egUgence— Breach  of  Duty  to  Passenger, — ^Decision  of  C.  A, 
(seeYol,  18,  p.  96, ii.)  afarmed.— C7o66  v.  Q,W.R.,  L.B.  [1894J  A.0. 419 ; 
63  L.J.  Q.B.  629 ;  71  L.T.  161. 
(iii.)  Q.  B.  D. — Support — Compensation  for  Minerals — Railways  Clauses  Act, 
1846,  ss,  6,  78,  81 — Mandamus, — The  owners  of  minerals  under  a 
railway  gave  notice  of  their  intention  to  work  them,  and  the  railway 
company  required  a  certain  amount  of  support  to  be  left.  Arbitrators 
were  appointed  to  settle  the  amount  of  compensation  for  the  minerals 
to  be  left  unworked.  Held,  that  the  claim  of  the  mineral  owners  was 
made  under  sect.  78  of  the  Act  above-mentioned,  and  that  the  pro- 
visions c^  the  Lands  Clauses  Act  as  to  the  assessment  of  compensation 
applied.  The  Ck>urt  will  not  refuse  to  grant  a  prerogative  writ  of 
mandamus  in  every  case  in  which  an  action  of  mandamus  would  lie. — 
Reg.  V.  L.  dt  N,W.R„  L.B.  [1894]  2  Q.B.  612;  63  L.J.  Q.B.  696. 

Beoeiver  :— 

(iv.)  Q.  B.  D. — Order  to  Pay  to  Creditors — Payment  to  Solicitor — Defalcation 
— Liability, — ^A  receiver  of  the  defendant's  property  was  appointed  by 
way  of  execution.  He  was  directed  to  receive  an  annuity  to  which  she 
was  entitled,  to  pay  her  a  weekly  sum,  and  then  to  pay  the  plaintiffs 
the  amount  of  their  judgment  debt.  He  handed  over  the  balance  of 
the  amount  received  to  the  solicitor  who  had  acted  for  the  plaintiffs, 
and  who  was  his  own  private  solicitor.  The  solicitor  misappropriated 
the  money.  Held,  that  the  receiver  had  not  obeyed  the  order  to  pay 
the  money  to  the  plaintiffs,  and  was  liable  for  the  sum  misappropriated. 
— Ifuf,  Coope  db  Co.  v.  Kidd,  71  L.T.  203. 

Bevenue  :— 

(v.)  H.  1j»— Legacy  Duty^PersonaUy  to  he  Invested^EntaU— Disentail. — 
Testator  directed  his  personal  estate  to  be  laid  out  in  land,  and  the 
land  to  be  entailed  on  W.  W.  presented  a  petition  for  disentail,  and 
having  obtained  the  consent  of  the  three  next  heirs,  he  obtained  an 
order  that  the  trustees  should  convey  in  fee  simple  the  lands  and 
moneys  held  by  them.  The  trustees  had  only  laid  out  a  small  sum  in 
land,  and  had  expended  a  sum  of  £12,000  in  building  a  mansion-house. 
Held,  that  legacy  duty  was  payable  on  the  whole  of  the  personal  estate. 
Also  that  the  compensation  paid  to  the  next  heirs  of  entail  was  not  to 
be  deducted  before  payment  of  duty,  nor  the  sum  expended  in 
building  a  mansion-house,  that  not  being  a  specific  purchase  of  land. 
--Macfarlane  v.  Lord  AdvocaU,  L.B.  [1894]  A.C.  291. 
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Sootoh  Law:— 

(i*)  H.  L. — Suecestion — Vesting — SubitUttHon, — Testator  gave  the  life-rent 
of  his  entire  estate  to  his  wife.  He  proceeded,  "I  leave  to  my 
nephew "  W.  the  estate  of  B.,  **  hut  I  wish  it  expressly  understood 
that  in  the  event  of  my  said  nephew  dying  without  leaving  any 
lawful  male  heir  of  his  hody,  then,  and  in  that  event,  my  said  lands 
are  to  revert  back  to  my  nephew  "  H.  W.  survived  the  testator,  but 
died  a  bachelor  in  the  lifetime  of  the  widow.  Held^  that  the  estate  of 
B.  vested  absolutely  in  him  subject  to  the  widow's  life  estate,  and 
that  H.  was  not  entitled.— ITamaton  v.  Ritchie,  L.R.  [1894]  A.C.  310. 

Settled  Estate  :— 

(ii.)  Ch.  D.^Authority  to  SM— Female  Tnutee^SettUd  Estate*  Act,— The 
Court  may  confer  authority  to  sell  under  the  Act  upon  female  trustees, 
but  will  only  do  so  in  very  exceptional  cases. — In  re  Peckers  Settled 
Estates,  42  W.B.  687. 

(iii.)  Ch.  D. — Btdlding  Purposes — Laying  oiUfor — Petition — Parties — Scheme. 
— Trustees  of  a  will,  who  had  applied  unsuccessfully  by  originating 
•  summons,  presented  a  petition  for  leave  to  make  certain  improvements 
not  exactly  covered  by  the  will,  and  without  presenting  any  definite 
scheme.  Held,  that  the  order  would  be  made  on  a  petition  by  the 
trustees,  and  that  on  the  evidence  produced  the  Court  might  dispense 
with  a  definite  scheme.— In  re  Christy's  Settled  EstaU,  42  W.B.  613. 

Sheriff:— 

(iv.)  Q.  B.  D.— Dttfy  of— Execution, — A  sheriff,  in  executing  a  writ  of 
fi.-fa,t  should  have  regard,  so  far  as  is  reasonable,  to  the  interests  and 
instructions  of  the  execution  creditor.  There  is  no  duty  imposed  upon 
a  sheriff  to  hold  the  goods  seized  under  a  ^. -/a.  for  a  period  of  five  days, 
as  is  the  case  with  a  county  court  bailiff. — E.p,  Sheriff  of  Southampton  ; 
in  re  Crook,  71  L.T.  236. 

(v.)  Q.  B.  D. — Interpleader — Costs, — A  sheriff  cannot  be  ordered  to  pay 
costs  in  interpleader  proceedings.  He  is  no  party  to  the  issue,  nor  in 
any  sense  a  co-defendant.  If  ordered  to  pay  costs  he  should  not 
appeal,  but  should  obtain  a  prohibition. — Temple  v.  Temple,  63  L.J. 
Q.B.  556 

Ship:— 
(vi.)  P.  J).— Charter-Party— Arrived  Ship—^'  Ready  to  Load  "—Delay  through 
Sanitary  Regulations, — A  charter-party  provided  that  the  dfiarterers 
should  have  the  option  of  cancelling  the  charter  if  the  ship  should 
fail  to  arrive  at  the  port  of  loading  and  be  readv  to  load  at  a  named 
hour ;  and  also  that  detention  by  quarantine  snould  not  count  as  lay 
days.  The  ship  arrived  before  the  fixed  time,  but  was  not  aUowed  to 
communicate  with  the  shore  until  the  doctor  had  pronounced  her  free 
from  infection.  This  was  not  done  until  after  the  fixed  time,  and  the 
charterers  claimed  that  she  was  too  late,  and  cancelled  the  charter. 
Held,  that  the  ship  was  not  unreadv  to  load,  that  the  charterers  were 
liable  in  damages  for  cancelling  uie  charter,  and  that  the  damages 
must  include  images  for  loss  of  the  charter. — The  Austin  Friars^ 
71  L.T.  27. 

(vii.)  P.  jy.—Charter-Party — Running  Days— How  Computed, — The  term 
**  running  days "  in  a  charter-party  must,  in  the  absence  of  any 
indication  to  the  contrary,  be  taken  to  mean  calendar  days  and  not 
periods  of  twenty -four  hours.— T^  Kaiy,  71  L.T.  60. 

(viii.)  C,  A. — Collision — Flare-up   Light— Regulations,   Art,   H.—A  fishing- 
smack,  on  her  way  to  the  fishing  ground,  on  a  clear  night,  sighted  a 
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vessel  overlaking  her.  She  exhibited  one  flare-ap  light,  bat  the  vessel 
kept  OD,  and  there  was  a  collision.  Held^  that  the  smack  was  to 
blame  for  not  showing  flare-ap  lights  at  proper  intervaJs  as  long  as 
there  was  any  danger.— T^  BasseU  Hound,  71  L.T.  12. 

(i.)  P.  C. — CoUmon — Danube — Regulations — Art,  82. — An  ascending  ship 
most  stop  below  a  contracted  part  of  the  river  antU  a  descending  ship 
has  cleared  it,  whenever  the  ascending  ship  has  notice  that  if  she 
proceeds  there  will  be  a  risk  of  her  meeting  the  other  at  or  near  to  the 
contracted  part ;  and  a  descending  ship  mast  stop  above  sach  point 
when  the  other  has  actaally  reached  sach  point  and  has  began  to 
navigate  the  passage  before  she  has  notice  that  if  she  proceeds  there 
will  be  a  risk  of  meeting.  If  the  ascending  ship  neglects  to  stop,  the 
descending  ship  mast  rS^in  from  exercising  her  rights  of  precedence. 
SembU,  the  channel  at  the  lower  part  of  the  Solina  Cat  is  not  within 
the  9jr^cle.—SbuUga  v.  Attwool,  71  L.T.  101. 

(ii.)  P.  l>.—CoUi9um— Damages— Tender$^R.S,C,,  1883,  O.  xxii.,  rr,  1,  6; 
0.  Ixxii.,  r.  3. — A  tender,  according  to  the  old  Admiralty  practice,  is 
nothing  more  than  an  offer,  and  it  was  not  intended  to  alter  this 
practice,  or  to  assimilate  it  to  the  technical  rales  regulating  tender  at 
common  law.  In  the  absence  of  any  express  rme  regalating  the 
practice  of  tender  in  Coart  in  an  Admiralty  action,  it  may  be 
oondaded  that  the  old  procedure  and  practice  of  tender  in  sach  actions 
shoald  remain  in  force,  except  so  far  as  the  rales  affect  the  manner  in 
which  the  money  is  to  be  lodged  in  Coart.— T^  Mona,  71  L.T.  24. 

(iii.)  P.  D. — PersoTud  Injury— Admiralty  Court  Jurisdiction  Act,  1861,  #.  7 — 
**  Damage," — A  seaman,  while  crossing  the  deck  of  a  ship,  which  was 
moored  between  his  own  vessel  and  the  qaay,  fell  down  a  hatchway, 
which  was  covered  with  tarpaaling,  and  was  injured.  Held,  that  the 
ship  ooald  not  be  said  to  be  the  active  instrument  of  the  damage  done, 
and  that  it  was  done  on  board  the  i^p,  and  not  by  the  ^bip,  within  the 
meaning  of  the  section  above-mentioned.  Senible,  that  the  word 
"  damage  "  is  as  applicable  to  damage  done  to  the  person  as  to  damage 
done  to  property.— r^  Theta,  71  L.T.  25. 

(iv.)  P.  D. — Insurance— Hire  of  Tug — Contract  of  Indemnity— Duty  to  Enforce 
Policy. — In  an  agreement  for  the  hiring  of  a  tug,  the  owner  agreed  to 
fully  insare  the  tug  against  certain  risks,  including  the  risk  of  collision, 
and  that  if  any  of  the  risks  ^ould  occur,  he  ^ould  indenmify  the 
hirers  to  the  extent  of  all  moneys  received  under  the  insurance.  He 
effected  policies  to  a  portion  only  of  the  agreed  value  of  the  tug.  A 
barge  belonging  to  the  hirers  collided  whSe  in  tow  of  the  tug  with  a 
vessel,  and  the  owners  of  the  vessel  saed  the  hirers,  who  admitted 
liability,  and  the  damages  were  assessed.  The  anderwriters  refused 
to  pay  the  tug  owner  the  amount  of  the  damages.  Held,  that  the 
latter  was  only  bound  to  indenmify  the  hirers  to  tiie  amount  of  money 
received  onder  the  policies,  and  not  to  sue  the  anderwriters,  and  that 
as  he  had  received  nothing  he  was  onder  no  UabiUty. — WUUams,  Torrey, 
and  Field  v.  Knight,  71  L.T.  92. 

(v.)  O.  A. — Insurance — Collision — Proximate  Cause  of  Loss, — A  ship  was 
insured  against  damage  through  collision  with  any  object,  but  not 
against  perils  of  the  sea.  She  ran  against  a  quay  in  a  river,  and  a 
leak  was  thereby  caused.  The  leak  was  temporarily  repaired,  and  a 
tug  was  sent  to  tow  her  to  dock.  The  effect  of  the  motion  was  that 
the  leak  ro-opened,  and  the  ship  had  to  be  abandoned.  Held,  that 
the  collision  was  the  proximate  cause  of  the  loss,  and  that  it  was 
covered  by  the  jpdlioy.—Eeischer  v.  Borwick,  L.R.  [1894]  2  Q.B.  648 ; 
71  L.T.  238. 
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(i.)  Q.  B.  J}»— Insurance—Policy  partly  Written  and  partly  Printed — 
Attachment. — A  policy  on  frei^t  of  meat  **  at  and  from  Monte  Video 
to  any  ports  in  the  Riyers  Plate  (indading  the  Boca),  Parana  or 
Urngnay,  and  thence  to  the  Unitcid  Kingdom/'  proviaed  that  the 
underwriters  should  be  liable  for  any  loss  from  creaking  down  of 
machinery  until  final  sailing,  and  that  '*  the  assurance  shall  commence 
upon  the  freight  and  goods  from  the  loading  of  the  said  goods  on  board 
at  Monte  Video."  The  name  **  Monte  Video  "  in  the  last  clause  was 
written,  the  rest  of  the  clause  being  printed.  It  was  understood  by 
the  parties  that  meat  could  not  be  imipped  at  Monte  Video.  The  ship 
went  from  Monte  Video  to  Boca,  but  the  refrigerating  machinery 
broke  down,  so  that  no  meat  could  be  carried.  Held,  that  the  words 
"Monte  Video"  in  the  last-mentioned  clause  were  a  compendious 
mode  of  enumerating  the  loading  ports,  that  the  clause  was  not  to  be 
rejected  as  insensible,  and  that  as  no  meat  was  ever  loaded,  the  poLksy 
did  not  attach. — Hydames  S.S,  Co,  v.  Indemnity  Mutual  Marine 
Assurance  Co.,  L.B.  [1894]  2  Q.B.  590 ;  71  L.T.  193. 

(ii.)  Q.  B.  D. — Overloading— Responsibility  of  Ovmer— Merchant  Shipping 
Act,  1876,  s,  28. — A  British  ship  was,  to  the  knowledge  of  the  master, 
loaded  in  a  foreign  port  so  as  to  submerge  the  mark  placed  on  her  in 
accordance  with  the  Act.  The  owner,  who  resided  in  England, 
appointed  the  master,  but  did  not  know  of  the  overloading.  Held,  that 
there  was  no  evidence  that  he  had  *'  allowed  "  the  overloading,  and  that 
he  could  not  be  convicted  of  an  offence  against  the  Act. — Massey  ▼. 
Morris,  L.R.  [1894]  2  Q.B  412 ;  63  L.J.  M.C.  186 ;  70  L.T.  872 ; 
42  W.B.  688. 

(iii.)  P.  D. — Salvage — Agreement  —  Deductions — iTiterlineations  —  Merehani 
Shipping  Acts,  1854,  s,  182 ;  1862,  s,  18 ;  1883,  s.  22.— An  agreement  by 
whidi  a  seaman  stipulates  that  his  share  of  salvage  remuneraticm 
shall  be  calculated,  not  upon  the  amount  awarded,  but  upon  so  much 
of  that  amount  as  remams  after  making  certain  deductions,  is  void 
under  the  first-mentioned  section.  Semble,  that  clauses  respecting 
deductions  which  have  been  inserted  in  such  an  agreement  without 
the  consent  of  all  the  parties  interested,  are  interlineations  and 
alterations  within  the  meaning  of  the  last-mentioned  section,  and 
therefore  void.— T^  Saltbum,  71  L.T.  19. 

(iv.)  P.  D. — Salvage — Appraisement — Mistake — Varying  Decree, — Where  the 
defendants  in  a  salvage  action  have  allow^  the  Court  to  award 
salvage  upon  the  appraisement,  they  cannot  call  upon  the  Court  to 
vary  the  decree  merely  because,  after  the  decree,  it  has  been  found, 
for  some  reason  unexplained,  that  the  property  has  been  sold  for 
much  less  than  the  appraised  value.  Semble,  that  the  Court  cannot 
entertain  any  suggestion  that  the  award  should  be  reduced  in 
proportion  to  the  cuff erence  between  the  appraised  value  and  the 
amount  realised  upon  the  sale,  because  the  amount  of  the  award  does 
not  bear  any  fixed  proportion  to  the  value  of  the  property  valued. — 
The  Georg,  71  L.T.  22. 

(v.)  P,  V,— Towage— CoUision—Lidbilities,-'iL  tug,  while  towing,  collided 
with,  and  sank,  a  third  vessel,  and  was  herself  damaged.  The  third 
vessel  and  the  tug  were  found  to  blame  for  excessive  speed  in  fog. 
The  tow  was  found  to  blame  for  not  controlling  the  speed  at  the  tug. 
Held,  that  the  owners  of  the  tug  and  the  owners  of  the  tow  were  liab& 
for  half  the  damages  of  the  third  vessel  after  deducting  half  the 
damages  of  the  tug  for  which  the  owners  of  the  tiiird  vessel  were 
liable.— T^  Englishman  and  The  Australia,  L.B.  [1894]  P.  289; 
70  L.T.  847. 
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Solicitor  :— 

(i>)  Q.  B.  D.^ Company-^  Cats  of  Obtaining  Act — Oeneral  and  Separate 
Capital — Limitations^Navation. — The  promoters  of  an  Act  by  which  a 
company  was  to  be  created  and  empowered  to  raise  capital,  and  if  they 
BO  resolved  to  raise  a  separate  capital  for  certain  works,  agreed  with 
a  solicitor  that  if  the  application  failed  or  the  capital  was  not  raised 
he  should  only  receive  out-of-pocket  expenses.  The  Act  passed,  but 
only  the  separate  capital  was  raised.  Held,  that  the  solicitor  was 
entitled  to  his  profit  charges  as  a  substantial  issue  of  capital  had  been 
made.  Held,  also,  as  to  the  Statute  of  Limitations,  that  from  a  letter 
refusing  payment  till  taxation,  a  promise  to  pay  on  taxation  might 
be  inferred.  Held^  also,  that  the  company  having  adopted  the  con- 
tract of  the  promoters,  there  was  a  novation  in  consideration  of 
the  discharge  of  the  promoters.— ^ic^Zt  v.  Regents  Canal  Co,, 
63  L.J.  Q.B.  641 ;  71  L.T.  249. 

(ii.)  Ch.  D. — Costs  —Scale — Advowson. — An  advowson  in  gross  is  freehold 
property  within  the  meaning  of  the  General  Order,  and  a  solicitor  is 
therefore  entitled  to  the  scale  fee  in  respect  of  a  purchase  thereof. — In 
re  EamshaW'WaU,  71  L.T.  173 ;  42  W.R.  667. 

(iii.)  Ch.  D. — Costs — Scale  Fu, — Where  a  solicitor  acts  for  a  purchaser  who 
before  completion  sells  a  portion  of  the  property  to  a  sub-purchaser, 
he  is  entitled  to  charge  the  scale-fee  on  the  whole  purchase  money  for 
acting  as  purchaser's  solicitor,  and  also  the  scale-fee  on  the  sub- 
purchase  money  for  acting  as  vendor's  solicitor.  A  solicitor  is  not 
entitled  to  charge  his  client  for  a  plan,  the  preparation  of  which  does 
not  involve,  the  skilled  labour  of  a  surveyor,  such  a  charge  being 
covered  by  the  scale  fee.— In  re  Read,  42  W.R.  601. 

(iv.)  C.  A. — Costs — Conveyancing — SccUe  Fee — Auction. — If  on  a  sale  by 
auction  the  vendor's  solicitor  charges  his  client  with  a  fee  paid  to  the 
auctioneer,  he  is  not  entitled  to  the  scale  charge  for  conducting  the 
sale,  although  he  has  done  all  the  work  in  connection  with  the  sale, 
except  receiving  the  bids. — Drielsma  v.  Manifold^  63  L.J.  Ch.  653 ; 
71  L.T.  62  ;  42  W.R.  578. 

(v.)  Ch.  jy,— Liability  of— Mortgage — Insufficient  Security. — A  firm  of 
solicitors  acted  for  both  parties  in  a  mortgage  transaction,  but  the 
mortgagees  acted  on  their  own  responsibility,  with  full  knowledge  of 
the  value  of  the  security.  The  nrm  received  the  mortgage  money 
and  paid  it  into  their  own  banking  account.  Two  days  later  they 
presented  their  own  cheque  to  a  bank  where  the  title-deeds  were 
deposited  as  security,  and  received  the  deeds.  The  security  proved 
insufficient.  Held,  that  the  solicitors  were  not  responsible  for  having 
advised  the  mortgage ;  and  that  the  fact  that  the  money  had  been 
paid  through  them  made  no  difference. — Brinsden  v.  WiUiams  and 
Bartlett,  63  L.J.  Ch.  713;  71  L.T.  177 ;  42  W.R.  700. 

(vi.)  C.  A.— Order  for  Payment  of  CosU—Sequestration—R.S.C,  1883,  0. 
xliii.,  rr,  6,  7. — On  non-compUance  with  an  order  for  the  payment  of 
costs,  an  order  giving  leave  to  issue  a  writ  of  sequestration  forthwith 
may  be  made,  without  the  necessity  of  first  obtaining  a  four-day 
order.— Hood-Barrs  v.  Cathcart,  70  L.T.  780. 

Statute:-- 

(viL)  Ch.  D. — Completed  Transaction  Thereunder— Repeal— Effect  of,— A. 
Turnpike  Act,  which  was  to  continue  in  force  for  twenty -one  ^ears, 
vested  a  certain  public  bridleway  in  the  owner  of  the  land  which  it 
crossed,  in  exchange  for  land  of  his  taken  for  the  purposes  of  the 
Act,  and  enacted  that  it  should  be  unlawful  for  the  public  to  use  it. 
The  Act  was  continued  by  subsequent  statutes  till  it  was  repealed  in 
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1856.  HM,  that  the  repeal  did  not  revive  the  public  right  to  nse  Uie 
bridleway.— Giryfm«  v.  DrewiU,  L.B.  [1894]  2  Ck  616 ;  71  L.T.  19a 

Sunday  Observance  :— 

(i.)  ft.  B.  D. — Lectures — Entertainment — Chairman  and  Keeper — LidbiUHea 
of — Lord^s  Day  Observance  Act,  1781,  ss.  1,  2. — In  an  action  for  penalties 
in  respect  of  Sunday-evening  lectures  on  entertaining  subjects  to  which 
the  public  was  admitted  on  payment,  but  which  were  not  given  for  the 
purposes  of  profit,  the  jury  found  that  the  hall  which  was  hired,  was, 
on  the  occasions  in  question,  *'a  place  open  and  used  for  public 
entertainment  or  amusement."  Held,  that  a  person  who  had  taken 
the  chair,  introduced  the  lecturer,  and  then  taken  his  place  amongst 
the  audience,  was  not  liable  to  penalties  as  ** chairman,"  "master 
of  the  ceremonies,"  or  "  manager  or  conductor  "  ;  and  that  a  person 
to  whom  the  licence  for  the  use  of  the  hall  had  been  granted,  and  who 
had  sanctioned  the  letting  of  the  hall,  was  not  liable  as  *'  keeper  "  of 
such  place.— /2eui  v.  Wilson,  71  L.T.  299. 

Surety  :— 

(ii.)  Ch.  D. — Payment  by  Surety — Right  to  prove  againet  Estate  of  Co-Surety 
— Mercantile  Law  Amendment  Act,  1856,  s.  5. — A  surety  who  has  paid  the 
debt  may  prove  against  the  estate  of  a  co-surety  for  the  whole  amount 
paid,  though  he  can  actually  recover  only  the  proportion  due  as 
between  co-8ureties.~lfor|jfan  v.  HiU,  42  W.B.  618. 

Trade  Mark:— 

(iii.)  Ch.  D. — Amendment  of^Change  in  Name  of  Fvrm Leave  given  to 

amend  trade  marks  registered  before  August  13th,  1875,  by  striking 
out  certain  names  and  addresses,  and  inserting  the  present  fijrm,  name, 
and  address  of  the  owner.— In  re  Brown's  Trade  Marks,  71  L.T.  156. 

(iv.)  Ch.  J}.— Registration— ''Invented  Word''— '*  Geographical  Name*'— 
Patents,  dtc,  Act,  1888, 1. 10  (1).— Eboli  being  the  name  of  a  town  in 
Italv,  held,  that  *'  Eboline  "  is  not  capable  of  regLstration  as  a  trade 
mark—In  re  Sir  Titus  Salt,  Bart.,\Son»,  db  Co.'s  AppUcatioh,  42  W.R.  666. 

Trustee:— 

(v.)  Ch.  D.— "  Owner"— Public  Health  Act,  1848,  m.  2,  49,  90— Drotfw^f 
Charges — Incidence  of, — Trustees  of  real  property,  in  whom  the  legU 
estate  is  vested,  are  *'  owners  "  of  the  property  within  the  definition  in 
the  Act  above-mentioned,  and  the  expenses  of  drainage  works  executed 
in  respect  of  the  property  are  recoverable  from  them.  They  may 
apply  capital  mone3rs,  part  of  the  trust  estate,  in  payment  of  such 
expenses,  and  as  between  tenant  for  life  and  remainderman,  the 
money  so  spent  must  be  treated  as  a  charge  upon  the  property. — 
Harrison  v.  Barney,  63  L.J.  Ch.  676 ;  71  L.T.  180. 

Vendor  and  Purchaser:— 

(vi.)  C,  A. — Rent-charge — Limited  Owner — Easement — Lands  Clauses  Act, 
1845,  ss,  10,  11— Liverpool  Waterworks  Act,  1855,  ss.  2,  3.— The  latter 
Act  extended  the  former  bv  giving  power  to  purchase  lands  and  ease- 
ments "  at  an  annual  or  other  rent."  Under  the  Acts  a  limited  owner 
conveyed  land  and  an  absolute  owner  granted  easements  to  the 
corporation,  in  both  cases  reserving  a  perpetual  yearly  rent.  Held, 
that  under  the  Acts  a  limited  owner  had  power  to  seU  for  a  rent- 
charge,  and  that  an  easement  might  be  purchased  for  a  rent-charge, 
so  that  the  rents  reserved  were  charged  upon  the  rates.  Although  at 
common  law  a  rent  cannot  issue  oat  of  an  easement,  it  may  do  ao  by 
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stfttnte.  When  land  is  sold  reserving  a  rent,  the  rent,  even  if  at  law 
a  rent-seek,  may  be  properly  called  a  rent-charge,  for  there  is  sinoe 
the  statute  4  G^.  n.,  c.  28,  s.  5,  a  right  to  distrain  incident  thereto. — 
In  re  L<yrd  Gerard  and  Beecham*8  Contract,  68  L.J.  Gh.  695  ;  71  L.T.  273 ; 
42W.R.678. 

(i.)  C.  A. — Specific  performance — Contract  by  Letter — Negotiation, — ^Deci- 
sion of  Ch.  D.  (see  Vol.  19,  p.  108,  v.)  afl&rmed.— Pa^«  v.  Norfolk, 
70  L.T.  781. 

(ii.)  Ch,  D. — Title — Voluntary  Deed, — The  mere  existence  of  a  voluntary 
deed  in  a  vendor's  title,  is  not,  of  itself,  sufficient  to  justify  a  purchaser 
in  repudiating  the  oon^ct  as  soon  as  he  discovers  the  fact. — Noyes  v. 
Paterson,  71  L.T.  228. 


Water  Company:— 

(iii.)  Ch.  D. — Domestic  Purposes — Fixed  Bath, — The  Act  of  the  defendant 
company  empowered  them  to  make  a  special  agreement  as  to  charge  in 
the  case  of  water  supplied  for  "other  than  domestic  purposes;"  and 
provided  tiiat  a  supply  for  "  domestic  purposes  "  should  not  include  a 
supply  for  *'  haths,  horses,  cattle,  or  for  washing  carriages,  or  for  any 
trade  or  business.*'  Held,  that  the  supply  of  water  for  a  fixed  bath  in 
a  dwelling-house  was  a  supply  for  **  other  than  domestic  purposes," 
and  that  the  plaintiff  was  not  entitled  to  have  a  supply  for  such  a 
bath  upon  payment  of  the  ordinary  water  rate. — WaUcer  v.  Lambeth 
Waterworks  Co,,  71  L.T.  76. 

(Iv.)  C.  A. — Fire  Plugs— Fixing  and  Maintaining^LiahiUty  of  Local  Board, 
—The  Waterworks  Glauses  Act,  1847,  and  the  Public  Health  Act,  1875, 
impose  no  obligation  on  an  urban  local  authority  to  bear  the  expense  of 
maintaining  in  repair  the  fire  plugs  in  their  district,  unless  the  same 
have  been  fixed  by  them,  or^  some  water  company  or  person  at 
their  request.— Graiuf  Junction  Waterworks  Co,  v.  Brentford  Local  Board, 
L.R.  [1894]  2  Q.B.  736 ;  71  L.T.  240. 

(v.)  Q.  B,  jy, "Rates— Summary  Recovery— Limit  of  Time— Waterworks 
Clauses  Act,  1847,  ss.  74,  S5— Railways  Clauses  Act,  1846,  s,  140— 
Summary  Jurisdiction  Act,  1879,  ss,  6,  86 — Jervis's  Act,  1848,  ss,  1, 11. — 
Where  a  water  company  seeks  to  recover  arrears  of  water  rates  before 
a  metropolitan  magistrate,  and  the  rates  have  been  due  more  than  six 
months  before  the  issue  of  the  summons,  the  magistrate  has  no 
jurisdiction  to  entertain  the  matter. — East  London  Waterworks  Co.  v. 
Charles,  L.R.  [1894]  2  Q.B.  780;  42  W.R.  702;  63  L.J.  M.G.  209; 
71  L.T.  200. 

(vL)  Ch,  D. — Parliamentary  Powers-^Interference  vnth  Water  Supply, — The 
plaintiffs  supplied  their  town  with  water  which  flowed  in  a  defined 
course  into  tiieir  reservoir  from  certain  springs.  Their  special  Act 
provided  that  it  should  not  be  lawful  for  anv  person  to  do  anything 
whereby  the  water  of  the  said  springs  should  be  diminished.  There 
was  no  compensation  clause  in  favour  of  persons  injuriously  affected. 
The  defendant  had  land  higher  than  the  springs,  and  was  about  to 
cut  a  tunnel  for  the  alleged  purpose  of  draining  beds  of  stone  under 
his  land,  the  effect  of  which  would  be  to  intercept  water  percolating  in 
an  undefjied  course  to  the  n>rings,  and  so  to  diminish  the  supply 
therefrom.  The  Gourt  considered  that  the  defendant  was  worUng, 
not  for  the  purpose  of  raising  the  stone,  but  in  order  to  force  the 
plfdntiffs  to  pay  nim  compensation.  Held,  that  the  nuUa  fides  of  the 
defendant  was  not  a  sufficient  ground  for  granting  an  injunction 
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to  restrain  him  from  exercising  his  common  law  right.  On  the  con- 
struction of  the  Act  the  Court  granted  an  injunction  against  materiaUy 
diminishing  the  flow  of  water  to  the  plaintiffs'  reservoir. — Mayor,  dte., 
of  Bradford  v.  PickUi,  L.K.  [1894]  3  Ch.  63 ;  63  L.J.  Ch.  587 ; 
42  W.R.  697. 

WiU:— 

(i.)  Ch.  D. — Ademption — Order  in  Lunacy. — The  transfer,  under  an  Order 
in  Lunacy,  of  consols  into  the  name  of  the  Paymaster-General  out 
of  the  name  of  a  testatrix  who  had  hecome  of  unsound  mind ;  held, 
not  to  adeem  a  legacy  of  all  the  consols  "  standing  in  my  name  and 
helonging  to  me  at  the  time  of  my  decease."  The  investment  under 
the  same  order  of  money  of  the  testatrix  in  consols,  held,  not  to 
increase  the  legacy.  Part  of  the  consols  were  sold  to  pay  costs.  It 
was  ordered  that  the  sale  should  he  taken  in  reduction,  not  of  the 
amount  transferred,  hut  of  the  amount  invested. — Anderson  v.  London 
Ctty  Mi8$ion,  L.R.  [1894]  2  Ch.  677. 

(ii.)  Ch.  D. — Charity — Lapse — Cy-pres. — A  legacy  to  a  charity  which 
ceases  to  exist  hetween  the  date  of  the  testator's  will  and  the  time  of 
his  death  lapses,  and  will  not,  in  the  absence  of  a  general  charitable 
intention  on  the  terms  of  the  gift,  be  administered  cy-pres.  — Rymer  v 
Stanfield,  63  L.J.  Ch.  623  ;  71  L.T.  174 ;  42  W.R.  681. 

(iii.)  Ch.  D. — Charity — Volunteer  Corp$ — Mortmain  Act,  1888,  t.  13 — 
Perpetuities.^ A  testator  gave  an  annuity  to  a  certain  volunteer  corps 
**  on  the  appointment  of  the  next  lieutenant-colonel."  The  officer 
who  held  that  post  at  the  date  of  the  will,  still  held  it  at  the  testator's 
death.  Held,  that  the  gift  was  one  to  a  charity  within  the  Act ;  and 
that,  as  it  was  contingent  on  an  event  which  might  never  happen,  it 
was  void  under  the  rule  against  perpetuities. — AU  v.  Lord  Stratheden 
and  CampbeU,  71  L.T.  225  ;  42  W.R.  647. 

(iv.)  Ch.  J), ^Construction — Devise  for  Life — Devisee  appointed  JResiduary 
Legatee. — Testator  directed  payment  of  debts,  <fec.,  and  gave  his 
residence,  describing  it,  *'  as  well  as  all  my  lands,  tenements,  and 
hereditaments  to  my  dear  wife,  for  and  during  the  term  of  her  natural 
life,  wheresoever  and  whatsoever  real  and  personal ;  "  then  after  giving 
legacies  he  proceeded,  '*and  to  this  my  last  will  and  testament  I 
appoint  and  direct  and  make  my  dear  wife  sole  executrix  to  this  my 
will,  and  also  at  the  same  time  I  appoint  and  make  her  my 
residuary  legatee."  Held,  that  the  widow  took  an  estate  for  life  in 
the  real  estate,  which,  subject  thereto,  passed  to  the  heir-at-law. — 
Morris  v.  Atherden,  71  L.T.  179. 

(v.)  C.  A,.— Construction — Gift  to  Class — Time  to  Ascertain  Class. — Testator 
gave  his  residue  to  his  wife  for  life,  and  after  her  death  to  *'the 
nearest  relatives  then  living  (to  be  hereafter  named  in  a  codicil)." 
He  never  made  any  codicil.  Held,  that  the  class  must  be  ascertained 
at  the  death  of  the  testator,  namely,  his  next-of-kin  by  blood  at  that 
date,  but  that  no  member  of  the  class  could  take  who  did  not  survive 
the  wife.— ProW  v.  Bevan,  71  L.T.  6. 

(vi.)  Ch.  D. — Construction — Gift  for  Investment  for  Benefit  of  Son — AhscHute 
Gift^  Discretion. — Testator  declared  "  I  desire  that  £1,200  shall  be 
invested  for  the  benefit  and  advancement  of  my  eldest  son  on  his 
attaining  the  age  of  twenty-one  years,  or  as  soon  after  as  practicable, 
such  sum  to  be  applied  to  his  professional  or  other  advancement  at 
the  discretion  of  my  executor."  He  directed  that  the  sum  should  be 
«•  very  judiciously  invested,"  being  "intended  specially  for  the  advance- 
ment and  proiliotion  in  life  "  of  the  son.  Held,  that  the  executor  had 
no  discretion,  and  that  the  son  was  absolutely  entitled  on  attaining 
twenty-one.— lftW«  v.  Johnston,  42  W.R.  616. 
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(L)  C.  A. — Construction — Shifting  Clause — Possession — Infant — Manage- 
ment,— A  will  which  settled  real  estates,  provided  that  the  trustees 
might  enter  into  possession  and  manage  the  estates  daring  the  infancy 
of  any  person  entitled.  It  also  contained  a  proviso  that  if  any  perpon 
for  the  time  heing  entitled  to  the  possession  should  succeed  t6  the  title 
of  Earl  of  B.,  the  estates  shoold  shift.  Heldt  that  "  possession  "  meant 
actnal  possession,  and  that  an  infant  who  but  for  the  management 
clause  would  have  been  entitled  to  the  possession,  did  not  forfeit  the 
estates  on  succeeding  to  the  earldom. — Leslie  v.  Earl  of  Rothes^ 
L.R.  [1894]  2  Ch.  499 ;  63  L.J.  Ch.  617;  71  L.T.  134. 

(ii.)  Cll.  D. — Construction — Specific  Devise —Uncertainty,^  A  testAtoTt  "who 
had  f  opr  sons,  devised  to  the  eldest  **  all  that  newly  built  house,  being 
No.  — ,  Sudeley  Place."  He  then  devised  three  other  houses  in  similar 
terms  to  the  other  sons.  In  each  case  the  number  of  the  house  was 
left  in  blank.  He  had  erected  the  houses  recently ;  they  were  not 
numbered  at  the  date  of  the  will,  but  were  numbered  shortly  before 
his  death.  Held,  that  as  the  testator  had  intended  to  select  the  house 
for  each  son,  and  the  descriptions  were  indistinguishable,  the  devise 
was  void  for  uncertainty. — Asten  v.  Asten,  71  L.T.  229. 

(iii.)  Q.  B.  D. — Description — Evidence  of  Intention. — The  testator  devised 
to  the  plaintiff  *'  the  malting-office  with  the  two  adjoining  cottages, 
and  the  garden  and  out-offices  thereto  belonging."  He  devised  his 
residuary  real  estate  to  the  defendant.  Heldj  that  the  garden  of  the 
malthouse  passed  under  the  devise  to  the  plaintiff,  and  that  evidence 
of  the  testator's  intention  was  not  admissible,  there  being  no  latent 
ambiguity.— I>OMm«  v.  Sheffield,  71  L.T.  292. 

(iv.)  Ch.  D. — Legacy — Contingent— Severance — Intermediate  Income. — If  a 
contingent  legacy  is  severed  from  the  rest  of  the  estate  for  the 
purposes  of  the  administration,  the  intermediate  income  will  not  pass 
to  the  legatee  on  the  happening  of  the  contingencv;  but  if  the 
severance  is  for  the  purposes  of  the  legacy,  the  gift  of  the  fund 
carries  the  intermediate  income. — Sriaith  v.  Snaith,  42  W.R.  568. 

(v.)  P.  D.  —  Probate — Codicils  —  Additional  or  Substitutional  —  Extrinsic 
Evidence.— A  testator  executed  a  will  in  1885,  and  two  codicils  in 
1890,  and  1892.  The  last  codicil  contained  no  clause  of  revocation. 
The  three  documents  were  found  at  his  bankers,  in  separate  envelopes. 
There  was  also  found  at  his  house  an  altered  copy  of  the  codicil  of 
1890,  which  had  served  as  a  draft  for  that  of  1892.  There  was  an 
indorsement  written  by  the  testator  which  shewed  that  he  meant  the 
second  codicil  to  be  in  substitution  for  the  fbrst.  Between  the  dates  of 
the  two  oodidls  his  property  had  increased.  The  benefits  conferred 
by  the  second  were  larger  m  skmounts  than  those  mentioned  in  the 
first,  but  the  same  class  of  persons  were  benefited  in  both  documents, 
which  were  similar  in  terms,  and  contained  the  same  powers, 
provisions,  and  limitations.  Held,  that  evidence  of  the  surrounding 
circumstances  was  admissible,  and  that  the  later  codicil  must  be  taken 
to  be  in  substitution  for  the  former. — Wainevrright  v.  Wainewright, 
71  L.T.  265. 

(vi.)  P.  D. — Probate — Foreign  WiU — Persons  Appointed  to  Realize  English 
Property. — A  person  domiciled  in  Grermany  made  a  will  appointing 
persons  to  realize  his  property  in  England,  and  pay  the  proceeds  to 
the  German  executors.  The  Court  made  to  these  persons  a  grant  for 
the  use  and  benefit  of  the  German  executors. — In  the  goods  of  Briesemann, 
L.R.  [1894]  P.  260 ;  71  L.T.  263. 

(vii.)  P.  jy,— Probate—Married  Woman — Wife  of  Naturalized  Frenchman — 
Status  of, — By  French  law  the  act  of  naturalization  is  purely  personal, 
and  affects  the  status  only  of  the  person  naturalized.    The  testatrix 
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had  married  a  British  subject,  a  native  of  Maoritios,  and  by  a  settle- 
ment, which  declared  the  English  domicile,  had  power  to  appoint  the 
settled  fond.  Her  hnsband  became  a  naturalized  Frenchman,  and 
she  afterwards,  while  in  England,  made  her  will  under  the  power  in 
English  form.  She  died  domiciled  in  France.  The  Goort,  npon 
evidence  that  the  will,  thongh  not  made  according  to  French  law, 
wonld  be  operative  in  France,  granted  probate  thereof. — In  the  good* 
of  Broum-Siquard,  70  L.T.  811. 

(i.)  P.  'D.—Prohat&^ Appointment  of  £««cMtor.— B.,  the  testatrix,  appointed 
C.  her  execntor,  but  in  case  C.  should  predecease  her,  or  should  die 
without  having  fully  administered,  she  appointed  A.  executor.  C. 
survived  B.,  and  died  without  having  fully  administered.  A.  survived 
B.,  but  died  before  G.  Held^  that  the  executors  of  G.  were  entitled  to 
administration,  with  the  will  annexed,  of  the  portion  of  B.'s  estate 
not  administered.— In  the  goods  of  Bond,  70  L.T.  813. 

(ii.)  P.  D. — Probate — AcHon — Administrator  Pendente  Lite, — ^The  functions 
of  an  administrator  pendente  Ute  terminate  with  a  decree  pronouncing 
in  favour  of  a  will  with  executors.  Semhle^  that  the  case  is  the  same 
if  there  are  no  executors.— H^t^Zand  v.  Bird,  L.B.  [1894]  P.  262; 
71  L.T.  267 
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Reports,  m\b  Meehin  |leporter, 
For  November  and  December,  1894,  and  January,  1895. 

By    C.     H.     LoMAX,    M.A.,    of    the    Inner    Temple, 
Barrister-at-Law. 


Administration :  - 

(i.)  Ch.  J},^  Debt— Evidence — Unexecuted  Testamentary  Paper, — A  testator, 
in  a  letter  of  instractions  to  his  executor,  stated  that  a  deht  from  the 
executor  was  cancelled.  The  letter  was  not  commnnicated  to  the 
debtor  daring  the  testator's  lifetime,  and  was  not  executed  as  a  will. 
Held,  that  it  could  not  be  received  as  evidence  of  the  cancellation  of 
the  debt,  which  was  still  payable.— /fy«Zop  v.  Chamberlain^  L.R.  [1894] 
3  Ch.  622  ;  43  W.R.  6. 

(ii.)  Ch.  D. — Legacy — Interest — Infant — Provision  for  Maintenance. — A 
testator  bequeathed  legacies  to  two  infant  children,  payable  at  twenty- 
one,  and  gave  his  residue  upon  trust  for  his  children  equallv.  He 
gave  power  to  trustees  to  raise  half  of  any  child's  share  for  his 
advancement,  preferment,  or  benefit.  There  was  no  power  of 
maintenance,  but  the  provisions  of  sect.  43  of  the  Conveyancing 
Act,  1882,  were  applicable.  Held,  that  such  section  ought  to  be  read 
as  part  of  the  will,  but  that  there  was  nothing  to  displace  the  general 
rule  as  to  legacies  to  infant  children,  and  that  accordingly  the  legacies 
to  the  infants  carried  interest  from  the  testator's  death. — Woodroffe  v. 
Moody,  L.R.  [1895]  1  Ch.  101. 

(iii.)  Ch.  D.— Or<i^r  of  Probate  Division— Costs  **  Out  of  Estate  " — Liability 
of  Real  Estate. — A  will  containing  specific  devises  of  realty,  but  no 
residuary  devise,  was  established  against  the  heir-at-law  by  a  judgment 
of  the  Probate  Division,  which  ordered  payment  of  his  costs  **  out  of 
the  estate."  Held,  in  an  administration  action,  that  the  order  meant 
out  of  the  personal  estate  onlv,  and  that,  the  personal  estate  being 
insufficient,  none  of  the  costs  of  the  Probate  action  were  payable  out 
of  the  real  esi&ie.—Bridger  v.  Shaw,  L.R,  [1894]  3  Ch.  615; 
64  L.J.  Ch.  47;  71  L.T.  615 ;  43  W.R.  159, 


Digitized  by  VjOOQIC 


32  QUARTERLY  DIGEST, 


(i.)  P.  D.— ITiZJ  Antuxed— Beneficiary,— By  wUl  the  testatrix  gave  all  her 
property  to  J.  B.  for  her  owd  use  and  for  the  education,  <tc.,  of  her  son 
H.  B.,  and,  in  case  of  the  death  of  J.  B.  daring  the  minority  of  H.  B., 
directed  her  executor  to  invest  the  proceeds  oi  her  property  "  for  his 
use  and  benefit  tiU  he  shall  attain  tne  age  of  twenty-one,  when  what- 
ever remains  shall  be  handed  over  to  him.*'  J.  B.  died  before  the 
testatrix,  but  after  H.  B.  had  attained  twenty-one.  The  executor 
renounced,  there  were  no  known  next-of-kin,  and  the  Queen*s  Proctor 
declined  to  interfere.  Administration  with  the  will  annexed  was 
granted  to  H.  B.— /n  the  goods  of  Anns,  71  L.T.  699. 

Adulteration  :— 

(ii.)  Q.  B.  "D.SaU  of  Food  and  Drugs  Act,  1875,  «.  6,  25— Written 
Warranty, — The  appellant  bought  a  cask  of  vinegar  from  G  and  Co. 
The  cask  was  labelled  '*  vinegar  warranted  unadulterated — 6.  and 
Co.,"  and  the  vinegar  was  invoiced  as  **  G.'s  vinegar.'*  Held^  that 
there  was  a  sufficient  written  warranty  to  protect  the  appellant. — 
Lindsay  v.  Rook,  63  L.J.  M.C.  231. 

Arbitration  :— 

(iii.)  C.  A. — Agreement  Impeached — Injunction  to  Restrain  Arbitration, — 
When  an  agreement  containing  an  arbitration  clause  is  impeached  in 
an  action,  the  Court  may  restrain  arbitration  proceedings  under  the 
clause  until  the  trial  of  the  wiiion.—Kitts  v.  Moore  d:  Co.,  71  li.T.  670 ; 
43  W.K.  84. 

(iv.)  C.  A. — Appointment  of  Arbitrators  after  Issue  of  Writ — Building  Society 
—BuUding  Societies  Act,  1874,  ss,  16  (9),  34.— The  rules  of  a  buildmg 
society  provided  for  the  appointment  of  a  board  of  arbitrators,  to  be 
elected  and  filled  up  by  the  directors,  to  decide  disputes  between  the 
society  and  its  members.  A  withdrawing  member  brought  an  action 
for  the  amount  he  claimed,  which  was  disputed  by  the  directors.  The 
board  of  arbitrators  was  then  incomplete,  but  was  afterwards  filled  up 
by  the  directors,  who  had  previously  taken  out  a  summons  for  a 
reference  to  arbitration.  Held,  that  all  proceedings  should  be  stayed, 
and  the  dispute  referred  to  arbitration. — Nortan  v.  Counties  ConservaHt*e 
Permanent  Benefit  Building  Society,  43  W.R.  178. 

AiBignment:— 

(v.)  C.  A.  &  Q.  B.  D,— Equitable — Building  Agreement— Contract  by  Lessor 
to  make  Advances,^  An  agreement  by  a  lessor  to  advance  money  by 
instalments  to  a  builder,  to  be  employed  in  erecting  buildings  on  his 
land,  is  a  mere  agreement  for  a  loan,  and  money  due  under  such  an 
agreement  cannot  be  effectually  assigned. — May  v.  Lane,  43  W.B.  58. 

Bankruptcy:— 

(vi.)  Q.  B.  D. — Act  of, — A  circular  by  a  trader  to  his  customers  held  to 
be  a  notice  of  intention  to  suspend  pajrment  within  sect.  4  (h)  of 
the  Bankruptcy  Act,  1883. — E,  p.  BenUey  Breweries;  in  re  Waste, 
43  W.R.  208. 

(vii.)  Q.  B.  D. —  Act  of— Deed  of  Assignment — Privity  of  PetUiomng 
Creditor, — The  debtor  executed  a  composition  deed  providing  for  pay- 
ment of  a  composition,  and  for  the  execution  of  a  deed  of  assignment 
in  case  of  default,  and  the  petitioning  creditor  assented  thereto. 
Default  was  made,  and  the  debtor  executed  a  deed  of  assignment  not 
according  to  the  terms  of  the  composition  deed.  The  petitioning 
creditor  dissented  therefrom,  and  alleged  the  execution  of  the  deed  as 
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an  act  of  baDkrnptcy.  Held^  that  he  could  not  rely  on  it  as  an  act  of 
bankruptcy,  since  its  ei^ecution  had  been  demanded  by  the  trustee  of 
the  composition  deed,  as  agent  for  the  petitioner,  and  for  the  other 
creditors  who  assented  to  that  deed. — E.  p,  Viney ;  in  re  AdamsoHy 
71  L.T.  579  ;  43  W.R.  192. 

(i.)  C.  A . — Act  of— Goods  taken  in  Execution— Notice  to  Execution  Creditor- 
Bankruptcy  Acts,  1883,  8.  45 ;  1890,  ss.  1,  11  (2).— When  the  sheriff  has 
been  in  possession  of  a  debtor's  goods  for  more  than  twenty-one  days 
there  is  an  available  act  of  bankruptcy  known  to  the  execution 
creditor,  and  he  cannot  therefore  retain  the  proceeds  of  the  execution 
as  against  the  trustee  in  ht^nkm^icy. —Bums-Bums  (Trustee  of)  v. 
Broum,  43  W.R.  195. 

(ii.)  C.  A. — Appointment  of  Trustee. — Decision  of  Q.  B.  D.  («e«  Vol.  19, 
p.  115,  iii.)  reversed. — E.  p.  Board  of  Trade ;  in  re  Lamb,  L.R.  [1894] 
2  Q.B.  805  ;  71  L.T.  312. 

(iii.)  Q.  B.  1^.— Costs— Small  Bankruptcy— Bankruptcy  Rules,  1886,  r.  112  (2). 
— The  word  **  proceedings "  in  the  rule  above-mentioned  includes 
litigious  proceedings.— £.  p.  The  Trustee ;  in  re  Marsh,  43  W.R.  208. 

(iv.)  C.  A. — Deceased  Debtor — Order  for  Administration— Jurisdiction — No 
Legal  Personal  Representative  Appointed  before  Petition — Bankruptcy  Act, 
1883,  s.  125. — An  order  for  the  administration  in  bankruptcy  of  the 
estate  of  a  deceased  debtor  may  be  made  upon  a  petition  served  before 
the  grant  of  probate  or  letters  of  administration,  if  at  the  time  of 
the  making  of  the  order  there  is  a  duly  appointed  legal  personal  repre- 
sentative before  the  Court.— In  re  Sleet;  e.  p.  Sleet,  L.R.  [1894] 
2  Q.B.  797 ;  63  L.J.  Q.B.  750 ;  71  L.T.  381. 

(v.)  Q.  B.  D. — Deed  of  Arrangement — Registration — Secured  Creditors — 
Omission  of  Names— Deeds  of  Arrangement  Act,  1887,  ss.  4,  6,  19. — The 
affidavit  of  the  debtor  filed  with  a  deed  of  arrangement,  and  stating 
the  names  and  addresses  of  his  creditors,  may  omit  the  creditors 
whose  debts  are  secured. — Chaplin  v.  Daly,  71  L.T.  569. 

(vi.)  Q.  B.  J}.— Hire  Agreement— Assignment  of— Bills  of  Sale  Act,  1878,  s.  8. 
— The  bankrupt  had  executed  a  deed  of  assignment  of  a  piano  and  of 
the  hire  agreement  whereby  he  had  let  it.  The  deed  was  not  registered 
as  a  bill  of  sale.  Held,  that  so  far  as  concerned  the  hire  agreement  it 
was  valid  as  against  the  trustee  in  bankruptcy.— £.  p.  Mason ;  in  re 
Isaacson,  71  L.T.  583;  43  W.R.  128. 

(vii.)  H,  Ij.— Infant  Partner  in  Firm.— (See  Vol.  19,  p.  33,  iii.)  Decision 
of  C.  A.  varied.  Ordered  that  the  judgment  in  the  action  be  amended 
by  adding  the  words  *'  other  than  *'  the  infant,  after  the  word  defendant ; 
and  that  the  bankruptcy  proceedings  be  amended  in  conformity  there- 
with by  adding  after  the  firm  name  the  words  "other  than"  the 
infa,nt.—Lovell  v.  Beauchamp,  L.R.  [1894]  A.C.  607  ;  63  L.J.  Q.B.  802  ; 
71  L.T.  587 ;  43  W.R.  129. 

(viii.)  Q.  B.  D,— Petitioning  Creditor's  Debt— Merger— Bankruptcy  Act,  1883, 
t.  7  (2),  (3). — A  debt,  though  merged  in  a  higher  security,  such  as  a 
judgment,  will  support  a  banlu-uptcy  petition.^In  re  King  and  Beesley, 
71  L.T.  580;  43  W.R.  78. 

(ix.)  Q.  B.  "D,— Petition  by  Debtor.— The  presentation  of  a  bankruptcy 
petition  by  a  debtor  for  his  own  benefit  is  not  an  abuse  of  the  process 
of  the  Court,  and  he  ought  to  be  adjudicated  bankrupt  thereon. — 
E.p.  Painter;  in  re  Painter,  L.R.  [1895]  1  Q.B.  85 ;  64  L.J.  Q.B.  2 ; 
71  L.T.  581 ;  43  W.R.  144. 
(x.)  Q,  B.  jy,— Petition — Amendment.— A  bankruptcy  petition  cannot  be 
amended  by  adding  creditors  more  than  three  months  after  the  act  of 
bankruptcy  alleged. — E.  p.  Maund  ;  in  re  Maund,  43  W.R.  207. 

C — 2 
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(i.)  Q.  B.  jy,— Proof— 'Appropriation  of  PaymenU^InUreH.^Beci,  23  of 
the  Bankruptcy  Act,  1890,  does  not  affect  the  role  that  where  a  debtor 
does  not  appropriate  his  payments  either  to  interest  or  principal,  the 
creditor  may  appropriate  the  first  payments  to  interest,  and  the  later 
ones  to  principal.— Par*^  v.  Young,  71  L.T.  435 ;  43  W.R.  16. 

(ii.)  C.  A.  —  Receiving  Order  —  DomicUe  of  Debtor — DwelUng-Houu  — 
Bankruptcy  Act,  1883,  <.  6,  sti6-#.  1  (d). — A  debtor  who  has  resided  in  a 
house  of  his  own  in  England,  but  has  gone  to  reside  abroad,  and  has 
abaiidoned  the  house  as  his  residence  for  more  than  a  year  before  the 
presentation  of  a  petition  against  him,  and  has  not  again  adopted  it  as 
his  residence,  though  he  might  have  resided  in  it  within  the  year,  had 
he  chosen  to  do  so,  cannot  be  considered  to  have  had  a  **  dwelling- 
house  "  in  England  within  the  prescribed  period.— In  re  Nordenfeldt, 
L.R.  [1896]  1  Q.B.  161 ;  71  L.T.  665. 

(iii.)  Ch.  D. —  Voluntary  Settlement  —  Avoidance — Puisne  Incumbrancen — 
Bankruptcy  Act,  1883,  «.  47. — The  avoidance  of  a  voluntary  settlement 
in  bankruptcy  proceedings  'does  not  give  the  settlor's  trustee  in 
bankruptcy  any  priority  over  puisne  incumbrancers. — SangtUnetti  v. 
Stuckey*8  Bank,  43  W.R.  164. 

(iv.)  Q.  B.  D. — Warehouieman^i  Lien — Cuitom  of  Bristol. — By  the  custom 
of  the  city  of  Bristol  a  warehouseman  is  entitled  to  a  general  lien  on 
all  the  goods  which  are  the  property  of  the  depositor  and  warehoused 
with  him,  for  all  warehouse  rent,  labourage  and  other  charges,  in 
connection  with  such  goods  or  with  other  goods  warehoused  by  the 
same  person  either  before  or  after. — Carr  v.  Ford,  71  L.T.  684; 
43  W.R.  169. 

BiUof  Sale:— 

(v.)  Q.  B.  D. — Consideration — True  Statement. — Six  persons  joined  to 
lend  £600  to  S.  They  made  their  advances  at  different  times,  and  in 
different  amounts.  When  the  whole  £600  had  been  advanced,  8.  gave 
a  bill  of  sale  to  T.,  one  of  the  six,  the  consideration  being  stated  as 
'*  £600  now  paid  by  T."  Held,  that  the  consideration  was  truly 
stated,  and  that  T.  was  not  a  trustee,  but  merely  a  collector. — 
E.  p.  Tarbuek  ;  in  re  Smith,  43  W.R.  206. 

(vi.)  Q.  B.  jy.— Entry  of  Satisfaction^ Affidavit  of  Fm/lcotum.— The  affidavit 
verifying  the  signature  and  consent  of  the  person  entitled  to  the 
benefit  of  a  bill  of  sale  to  the  entry  of  satisfaction  thereof  need  not  be 
made  by  a  solicitor.  —  TTfcf/*  v.  Rubery,  L.R.  [1894]  2  Q.B.  923; 
71  L.T.  614. 

Building  Sooiety  :— 
(vii.)  C.  A. — Instrument  of  Dissolution — Variation  of  Rights — Building  Societies 
Act,  1874,  f.  32.— Decision  of  Ch.  D.  (see  Vol.  20,  p.  3,  v.)  reversed. — 
Kemp  V.  Wnght,  64  L.J.  Ch.  69  ;  71  L.T.  650. 

Charity:— 
(viii.)  C.  A. — Compulsory  Sale  of  Land — Voluntary  Subscriptions— Endowment. 
—Decision  of  Ch.  D.  {see  Vol.  19,  p.  117,  v.)  affirmed. — In  re  Clergy 
Orphan  Corporation,  L.K.  [1894]  3  Ch.  145 ;  64  L.J.  Ch.  66 ;  71  L.T. 
460 ;  43  W.B.  160. 
(ix.)  Ch.  D.— Exhibitions  at  College — Endowed  School— Jurisdiction  of  Com- 
missioners— Endowed  Schools  Acts,  1869, 1873, 1874. — Property  was  held 
on  trust  to  provide  exhibitions  at  Oxford  for  scholars  from  certain 
schools,  one  of  which,  Shrewsbury,  was  a  public  school,  and  the  others 
endowed  schools.  Held,  that  the  exhibitions  were  educational  endow- 
ments, and  formed  part  of  the  endowments  of  the  schools,  and  that  as 
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Bhrewsbnry  school  was  not  solely  interested  in  the  endowment,  the 
Charity  Commissioners  had  juriisdiction  to  make  a  scheme  for  the 
charity,  and  that  the  jurisdiction  of  the  Court  was  exdaded. — 
Attorney-General  v.  Dean  arid  Canons  of  Christ  Church,  L.R.  [1894] 
3  Ch.  524  ;  68  L.J.  Ch.  901 ;  71  L.T.  468 ;  43  W.R.  198. 

(i.)  P.  C. — Mortmain — Colonial  Late. — An  English  statute  will  not  be 
held  to  avoid  a  bequest  in  a  colonial  will  on  the  ground  that  it  is 
against  the  local  law  of  England,  without  very  clear  ground  appearing 
in  such  statute.  The  English  statutes  of  mortmain  do  not  operate  to 
avoid  a  gift  of  money  to  a  charity  in  a  valid. colonial  will  coupled  with 
an  obligation  to  lay  it  out  in  land. — Mayor  of  Canterbury  v.  Wybum, 
71  L.T.  554. 

(ii.)  C.  A.— Mortmain — Corporation  Stock, — Decision  of  Ch.  D.  (see  Vol.  19, 
p.  77,  ii.)  affirmed.— £Zm«ky  v.  Mitchell,  L.R.  [1894]  3  Ch.  704 ; 
71  L.T.  558. 

Colonial  Law:— 

(iii.)  P.  C, — Canada — Quebec  Act — Time  for  Complaining— Expiry, — The 
right  of  a  municipal  elector  to  demand  the  annulment  of  the  corporate 
appropriation  for  expenditure  on  the  ground  of  illegality  absolutely 
expires  within  three  months  from  the  date  thereof,  and  cannot  be 
extended  by  any  procedure  clause  {see  sect.  3  of  the  Civil  Procedure 
Clause)  which  presupposes  an  existing  right  of  action,  and  regulates 
its  exerciae.—Dechine  v.  City  of  Montreal,  L.R.  [1894]  A.C.  640; 
71  L.T.  354. 

(iv.)  P.  C. — Cape  of  Good  Hope — Company — Issue  of  Shares  at  a  Discount — 
Damages, — Directors  of  a  company  bond  fide  agreed,  in  consideration  of 
services  rendered,  to  issue  snares  at  a  discount.  The  shares  were 
allotted,  and  the  amount  paid  up  less  the  discount.  The  allottee  sold 
them  to  bond  fide  purchasers  at  a  profit.  Held,  that  the  directors  were 
liable  to  the  company,  but  only  for  the  discount  allowed,  there  being 
no  fraud  proved,  nor  any  further  resulting  damage  to  the  company. — 
Hirsche  v.  Sims,  L.R.  [1894]  A.C.  654;  71  L.T.  357. 

(v.)  P.  C. — New  South  Wales — New  Trustees — Appointment  of— Vesting. — 
Where  an  application  for  the  appointment  of  a  new  trustee  in  place  of 
one  incapacitated  is,  in  the  opinion  of  the  Court,  duly  made  and 
served,  the  Court  has  power  to  direct  the  master  to  make  the  appoint- 
ment, and  the  vesting  of  the  property  follows  without  further  order. — 
Plmiey  v.  Richardson,  L.R.  [1894]  A.C.  632 ;  71  L.T.  377. 

Company :~ 

(vi.)  Ch.  D.  —  Debenture — Issue  —  Irregularity  —  Valuable  Consideration  ~~ 
Directors*  Authority. — By  one  of  the  articles  of  a  company  it  was 
provided  that  any  debenture  bearing  the  seal  of  the  company  and 
issued  for  valuable  consideration,  should  bind  the  company  notwith- 
standing any  irregularity  touching  the  authority  of  the  directors  or 
officers  to  issue  the  same.  The  company  owed  B.,  a  director,  a  sum  of 
money  with  interest  at  6  per  cent.,  and  B.  owed  D.  a  smaller  sum.  It 
was  arranged  that  the  company  should  issue  to  B.  a  debenture,  with  5 
per  cent,  interest,  for  the  amount  of  his  debt  to  D.,  and  that  he  should 
transfer  it  to  D.  The  debenture  bore  the  company's  seal  and  was 
signed  by  B.  and  countersigned  by  the  secretary.  There  were  minutes 
of  a  directors'  meeting  at  which  the  issue  and  sealing  of  the  debenture 
were  authorised.  Held,  that  the  debenture  was  given  for  valuable 
consideration,  and  that  the  irregularity  in  its  issue  was  cured  by  the 
article  mentioned.— Dat?ie<  v.  H.  Bolton  <£;  Co,,  L.R.  [1894]  3  Ch.  678 ; 
63  L.J.  Ch.  743;  71  L.T.  836;  43  W.R.  171. 
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(i.)  Ch.  D.  —Deceased  Shareholder— Scotch  'SequcstraHonr^TUU  to  Shares. 
— A  domiciled  Scotchman  was,  at  the  time  of  his  death,  the  registered 
holder  of  shares  (of  which  he  was  trustee)  in  an  English  company. 
After  his  death  a  Scotch  sequestration  was  issued  against  his  estate, 
and  a  trustee  was  appointed.  By  Scotch  law  the  legal  interest  in  the 
shares  was  vested  in  him.  Held,  that  the  title  to  the  shares  was 
sufficiently  vested  in  the  sequestrator,  and  that  no  order  under  O.  xvi., 
r.  46,  to  dispense  with  a  legal  personal  representative  was  necessary.— 
In  re  Tuticorin  Cotton  Press  Co.,  71  L.T.  723 ;  43  W.R.  190. 

(ii.)  Ch.  D. — Director-:- QuaUficaHon  Shares— Agreement  to  Take,  —  The 
articles  of  a  company  provided  that  a  director  should  vacate  office  if 
he  failed  to  acquire  the  qualification  shares  within  a  specified  time. 
A.  was  appointed  a  first  director,  and  accepted  office,  and  acted  to  some 
extent,  hut  never  applied  for  shares,  nor  were  any.  allotted  to  him. 
The  company  never  did  any  business  and  did  not  go  to  allotment ;  it 
was  wound  up.  Held,  that  there  was  no  agreement  by  A.  to  take 
shares  from  the  company,  but  only  to  acquire  them,  and  that  as  the 
company  never  went  to  allotment,  a  reasonable  time  for  acquiring  the 
shares  had  not  elapsed,  and  that  A.  ought  not  to  be  on  the  list  of  con- 
tributories. — In  re  Issue  Company  ;  HutcHnson^s  Case,  71  L.T.  667. 

(iii.)  C.  A. — Director — Qtialijication  Shares  —  Tiuie  for  Acquiring, — The 
articles  of  a  company  provided  that  a  director  should  acquire  his 
quahfication  shares  within  three  months  from  his  appointment.  The 
signatories  to  the  articles  were  to  be  directors  till  six  of  them  should 
nominate  another  director  in  their  place.  The  six  signatories 
appointed  another  director  within  three  months  of  their  appointment. 
Two  of  them  never  otherwise  acted  as  directors,  and  never  acquired 
their  qualification  shares.  Held,  that  directors  who  resigned  within 
three  months  were  not  bound  to  take  the  qualification  shares. — In  re 
R,  Bolton  dk  Co.,  L.R.  [1894]  3  Ch.  366 ;  64  L.J.  Ch.  27. 

(iv.)  C.  A. — Director — Qual\/ication  Shares — Joint  Holding. — A  firm  agreed 
to  become  agents  for  a  company  and  to  take  100  shares.  A  member  of 
the  firm  signed  the  memorandum  of  association  in  his  own  name.  He 
became  a  first  director,  the  director's  qualification  being  100  shares. 
The  firm  made  application  for  100  shares,  which  were  (Ulotted.  This 
allotment  was  treated  as  a  satisfaction  of  the  partner's  subscription. 
Held,  in  the  winding-up,  that  the  partner  was  not  liable,  either  by 
reason  of  his  subscription  or  as  director,  to  take  another  100  shares. — 
E.  p.  Dunster;  in  re  Glory  Paper  MiUs  Co.,  L.R.  [1894]  3  Ch.  473; 
68  L.J.  Ch.  885 ;  71  L.T.  628 ;  43  W.R.  164. 

(v.)  Ch.  D. — Diindetid — Net  Profits — Estimate — Directors*  Remuneration. — 
The  articles  of  a  company  provided  that  the  net  profits  should  be 
applied  in  payment  of  a  certain  dividend,  and  that  ten  per  cent,  of  the 
surplus  should  be  paid  to  the  directors.  In  1883  resolutions  declaring 
a  dividend  were  passed.  The  dividend  was  chiefly  payable  out  of  a 
fund  made  up  of  the  estimated  value  of  certain  claims,  which  eventually 
turned  out  to  be  worthless.  The  proceedings  were  perfectly  regular, 
and  no  improper  motive  was  attributed  to  anyone.  The  directors 
claimed  ten  per  cent,  on  the  balance  of  the  said  fund.  On  a  summons 
by  the  voluntary  liquidator,  held,  thokt  at  this  distance  of  time,  and 
considering  that  the  estimate  was  a  reasonable  one  and  that  no 
improper  motive  was  suggested,  the  directors  were  entitled  to  the 
sum  claimed. — E.  p.  Kemp;  in  re  Peruvian  Ouano  Co.,  L.R.  [1894] 
3  Ch.  690;  63  L.J.  Ch.  818 ;  71  L.T.  611 ;  43  W.R.  170. 

(vi.)  Ch.  D. — Officer  of  Building  Society — Solicitor. — W.,  a  solicitor,  was 
appointed  solicitor  of  the  Liberator  Building  Society  at  an  annual 
salary,  out  of  which  he  was  to  pay  all  office  expenses,  and  he  under- 
took to  pay  to  the  society  all  fees  received  by  him  from  the  society's 
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clients.  Held,  that  under  these  cironmstanoes,  W.  was  an  officer  of 
the  society,  and  that  his  estate  was  liable  to  contribute  all  sums  that 
he  had  received  as  an  officer. — In  re  Liberator  Building  Society, 
71  L.T.  406. 

(i.)  C.  A. — Mortgage  Debenture—Land  Registry — Deposit  of  Security. — 
Decision  of  Ch.  D.  (see  Vol.  20,  p.  6,  v.)  reversed. — Somerset  v.  Land 
Securities  Co,,  L.R.  [1894]  8  Ch.  464;  63  L.J.  Ch.  880;  71  L.T.  612; 
43  W.R.  132. 

(ii.)  C.  A.  &  Ch.  D. — Reconstruction — Creditor — Contingent  Liability — 
Joint-Stock  Companies  Arrangement  Act,  1870,  «.  2. — A  lessee  of  collieries 
assigned  his  leases  to  a  company,  which  covenanted  to  indemnify  him 
against  all  claims.  The  company  was  wound  up,  and  a  schenje  was 
sanctioned  wherebv  a  new  company  was  to  be  formed  to  take  over  the 
assets,  undertake  the  liabilities,  and  pay  the  unsecured  creditors.  The 
lessee  sought  to  prove  against  the  old  company  for  the  total  estimated 
amount  of  his  possible  liabilities.  Held,  that  he  was  bound  by  the 
scheme,  that  if  a  creditor  at  all,  he  was  not  an  unsecured  creditor,  and 
that  his  proof  could  not  be  admitted. — In  re  Midland  Coal,  Coke  and 
Iron  Co, ;  Craig's  Case,  63  L.J.  Ch.  859 ;  71  L.T.  329  and  705. 

(iii.)  Ch,  D. — Shares — Company  Limited  by  Guarantee — Companies  Act, 
1862,  ss,  7, 14. — The  articles  of  a  company  limited  by  guarantee  may 
provide  for  the  division  of  the  interests  of  the  members  in  the 
company's  undertaking  into  transmissible  shares.— AfalZeton  v.  General 
Mineral  Patents  Syndicate,  L.R.  [1894]  3  Ch.  638;  63  L.J.  Ch.  808; 
71  L.T.  476;  43  W.R.  41. 

(iv.)  Ch.  "D,— Shares — Contract  to  take  by  Infant — Repudiation — Effect  of — 
An  infant  applied  for  shares,  which  were  allotted  ;  she  attended  no 
meetings  and  received  no  dividends,  and  the  liquidator  in  the 
voluntary  winding-up  took  her  name  off  the  register.  Held,  tliat 
there  haul  been  a  total  failure  of  consideration,  and  that  she  was 
entitled  to  prove  for  the  money  paid  on  application  and  allotment, — 
Hamilton  v.  Vaughan-Thernn  Electrical  Engineering  Co,,  L.R.  [1894] 
8  Ch.  689 ;  63  L.J.  Ch.  794 ;  71  L.T.  325  ;  43  W.R.  126. 

(v.)  C.  A. — Shares — Issued  at  a  Discount — Winding-up— Adjustment  between 
Contnbutories. — A  company  issued  shares  at  a  discount  under  a  power 
contained  in  the  articles.  It  was  wound  up,  and  all  the  creditors  and 
costs  were  paid  before  the  whole  of  the  capital  was  called  up.  Held, 
that  the  issue  of  shares  at  a  discount  was  void ;  and  therefore  that  the 
discount  shares  must  be  called  up  in  full  in  order  to  adjust  the  rights 
of  the  shareholders  inter  se. — In  re  Railway  Time  Tahles  Publishing  Co,, 
71L.T.  652;  48W.R.117. 

(vi.)  Ch.  D. — Shareholders — Personal  Representative  of^Calls  on  Shares, — 
The  widow  and  residuary  legatee  of  T.,  a  shareholder  in  the  plaintiff 
company,  possessed  herself  of  the  personal  estate  of  the  testator, 
but  did  not  take  a  transfer  of  certain  shares  held  by  him  in  the 
plaintiff  company.  Notice  was  given  of  a  call  on  the  shares.  She 
executed  deeds  assigning  all  the  personal  estate,  except  the  shares,  to 
L.,  in  consideration  of  his  covenant  to  indemnify  her  against 
liabilities,  and  to  provide  her  with  necessaries  and  comforts.  Held, 
that  the  widow  was  bound  to  administer  the  estate  according  to  law, 
and  that  as  residuary  legatee  she  only  took  what  was  left  after  the 
administration,  that  she  ought  to  have  provided  for  the  calls  on  the 
shares,  that  the  plaintiffs  were  entitled  to  be  paid  the  calls  and  interest, 
and  that  the  deeds  of  assignment  were  void  as  against  them. — 
Rent  and  General  Collecting  and  EstaU  Co,  v.  Troughton,  71  L.T.  427. 
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(i.)  Ch.  D.—Winding-upSupervmon  Order— PetUioner'i  Debt.— A  debt 
incurred  by  a  company  onder  an  agreement  entered  into  after  it  has 
gone  into  voluntary  liquidation  is  no  ground  for  a  petition  for  a 
supervision  order,  although  the  agreement  and  the  liquidation  formed 
part  of  the  same  scheme. — In  re  Hank  0/  South  AuttrctUat  L.B.  [1893] 
3  Ch.  722  ;  64  L.J.  Ch.  44. 

(ii.)  C.  A.. — Winding-up — Report  of  OJicicU  Receiver — Fraud. — Decision  of 
Ch.  D.  {see  Vol.  19,  p.  121,  i.)  affirmed.— /n  re  General  Phosphate 
Corporation;  in  re  Northern  Transvaal  Gold  Mining  Co.;  in  re  Delhi 
Steamship  Co.,  L.R.  [1895]  1  Ch.  3 ;  71  L.T.  619 ;  43  W.R.  34. 

(iii.)  Ch.  D. — Winding-up — Rates^  Occupation. — The  liquidator  must  pay 
.  in  full  the  rates  falling  due  in  respect  of  the  company*s  premises  after 
the  winding-up,  where  such  premises  are  retained  by  him  with  a  view 
either  of  obtaining  a  better  price,  or  of  avoiding  a  loss.  In  default  of 
payment,  liberty  to  restrain  ought  to  be  granted.— lit  re  Blazer  Fire 
Lighter,  71  L.T.  666. 

(iv.)  Ch.  D. — Winding-up—Scheme— Official  Receiver — Reservation  of  Right 
against  Directors — Sanction  of  Court. — When  a  scheme  sanctioned  by 
the  Court  reserves  to  the  official  receiver  his  right  to  proceed  against 
the  directors  of  the  old  company  for  misfeasance,  the  Court  will  not 
sanction  such  proceedings  if  it  is  satisfied  that  the  directors  of  the  new 
company  have  bond  fide  decided  that  such  proceedings  will  be  detri- 
mental to  their  company.  The  Court,  and  not  the  Board  of  Trade, 
has  the  determination  of  the  question. — In  re  New  Zealand  Loan  and 
Mercantile  Agency  Company,  71  L.T.  693. 
See  Contract,  p.  39,  i« 

Compulflory  Purchase  :— 

(v.)  Ch.  D, — Application  of  Purchase  Money — Vicarage  ^Repairs. — ^Money 
paid  for  land  purchased  by  the  Commissioners  of  Sewers  was  to  bie 
mvested  in  land  to  be  settled  to  the  like  uses  as  the  land  taken.  The 
Commissioners  took  part  of  a  churchyard.  Held,  that  in  sanctioning 
the  investment  of  part  of  the  purchase  money  in  a  house  which  could 
be  adapted  for  the  purpose  of  a  vicarage,  the  Court  may  also  sanction 
the  application  of  part  of  the  money  towards  the  necessary  repairs 
and  alterations. — E.p.  Commissioners  of  Sewers  and  Vicar  of  St.  Botolph, 
L.R.  [1894]  8  Ch.  644  ;  63  L.J.  Ch.  862. 

Contempt  of  Court  :— 

(vi«)  Ch.  D. — Proceedings  in  Camerd — Publication.— An  injunction  was 
granted  to  restrain  H.  from  communicating  with  a  female  ward  of 
Court,  and  further  proceedings  took  place  in  camerd.  It  then  appeared 
that  he  and  the  ward  were  already  married.  The  heading  was 
adjourned.  The  S.  newspaper  published  an  account  of  the  matter, 
giving  names,  and  stating  that  the  hearing  was  private.  The  infor- 
mation was  furnished  by  P.,  a  friend  of  H.,  who  had  been  informed  by 
H.  of  the  facts.  The  M.  newspaper  gave  a  similar  account,  not  stating 
that  the  hearing  was  private.  It  was  copied  into  two  other  news- 
papers. Motion  was  made  to  commit  H.,  P.,  and  the  publishers  of  the 
four  newspapers.  The  publisher  of  the  M.  swore  that  he  did  not  know 
that  the  hearing  was  private.  Held,  that  the  publication  in  the  8. 
was  a  contempt,  but  not  serious,  and  the  Court  was  satisfied  that  it 
was  not  intentional.  Held,  that  H.  and  the  publisher  of  the  S.  must 
pay  the  costs  of  the  motion ;  but  that  it  must  be  dismissed  with  costs 
as  against  P.  and  the  other  publishers  as  an  abuse  of  the  process  of 
Court.— I/t  re  MarlindaU,  L.R.  [1894]  3  Ch.  193;  71  L.T.  968; 
64  L.J.  Ch.  9  ;  43  W.R.  53. 
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Contract:— 

(i.)  C.  A.  &  Ch.  D. — Alternative  Stipulations — Default  in  One — Right  of 
Covenantee  —  Company  —  Equality  of  Shares. — Under  an  ordinary 
memorandum  of  association,  under  which  the  capital  of  a  company  is 
to  he  divided  into  shares  of  equal  amount,  the  interests  of  the  share- 
holders must  he  equal  in  all  respects.  Qmerc,  whether  such  a  company 
can  issue  preference  shares.  A.  assigned  the  lease  of  a  mine  to  X., 
and  X.  covenanted  that  he  would  either  pay  A.  £1,000,  or  transfer  to 
him  £1,000  worth  of  fully  paid-up- shares  in  a  company  to  be  formed 
by  him  for  working  the  mine,  the  capital  of  which  was  not  to  exceed 
£12,000.  X.  formed  a  company  with  its  capital  divided  into  preference 
and  ordinary  shares.  Held,  that  none  of  these  shares  would  satisfy 
X.'s  covenant,  and  that  as  he  had  put  it  out  of  his  power  to  perform 
the  covenant  as  to  transferring  shares,  he  must  pay  £1,000.  Held,  by 
C.  A.,  that  as  the  shares  had  no  market  value,  the  contract  could  not 
be  satisfied  by  the  transfer  of  shares. — Mcllquham  v.  Taylor  ^  L.R.  [1896] 
Ch.  63 ;  63  L.J.  Ch.  768 ;  71  L.T.  484  and  679. 

(ii.)  Ch.  D. — Breach — Employment. — The  defendants  engaged  to  employ 
the  plaintiff  as  musical  director  for  a  fixed  term,  at  a  stated  salary, 
with  a  provision  that  his  name  should  be  announced  in  certain  news- 
papers, and  on  bills  and  programmes.  An  opera  was  produced  at  the 
theatre  during  the  term,  which  the  composer  conducted,  thereby  doing 
the  most  important  part  of  the  work  of  the  musical  conductor.  The 
plaintiff's  salary  was  paid,  and  his  name  published  as  agreed.  Held, 
that  the  contract  meant  that  he  should  be  really  employed,  and  that 
he  was  entitled  to  more  than  nominal  damages,  although  it  had  not 
been  shewn  that  his  non-employment  would  prevent  him  from  getting 
another  engagement. — Bunning  v.  Lyric  Theatre^  71  L.T.  896. 


Copyright:— 

(iii.)  Ch.  D.  —  Sporting  Papers  —  "  Selection  *'  of  Horses.  —  C.  was  the 
restored  proprietor  of  a  weekly  sporting  paper,  in  which  were 
published  every  Monday  the  names  01  the  horses  selected  as  probable 
winners  for  the  races  to  take  place  during  the  week.  P.,  the  pro- 
prietor of  another  sporting  paper,  quoted  C.'s  "  selections,"  giving  C.'s 
name.  Held,  that  F.  had  merely  published  the  fact  that  C.  thought 
that  particular  horses  would  win,  and  that  there  was  no  infringement  of 
copyright.  —  Chilton  v.  Progress  Printing  and  Publishing  Company, 
71  L.T.  664  ;  43  W.R.  136. 


Costs  :— 

(iv.)  Ch.  D. — Taxation — Copy  Correspondence — Discretion— Trustees'  Costs— 
Statute-Barred  Costs.— The  amount  to  be  allowed  for  copy  correspon- 
dence is  in  the  taxing  master's  discretion,  but  his  answer  must  shew 
that  he  has  ascertained  what  part  of  the  correspondence  was  necessary 
for  the  due  consideration  of  the  case.  In  taxing  the  costs,  charges  and 
expenses  properly  incurred  by  trustees,  statute-barred  costs  ought  not 
to  be  disallowed,  as  trustees  cannot  be  compelled  to  plead  the  statute. 
—Budgett  v.  Budgett,  71  L.T.  632 ;  43  W.R.  167. 

•>.)  Ch.  D.— Taxation— Discretion—R.S.C,  1883,  Ixv.,  r.  27,«Mi»-r.  89.— The 
Court  has  no  jurisdiction  to  review  the  allowance  of  a  witness's  costs 
under  the  rule  above-mentioned,  if  on  proper  consideration  they  have 
been  allowed  by  the  taxing  master.— OWver  v.  Robins,  71  L.T.  636. 
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County  Court:— 

(i.)  C.  A.,—Co8U— Contract  or  Tort—County  Courts  Act,  1888.  «.  116.— An 
action  which  can  be  maintained  for  misfeasance,  contract  or  no  con- 
tract, is  **  founded  on  tort,"  and  a  verdict  for  £20  will  therefore  carry 
costs  on  the  High  Court  scale.— Taj/Zor  v.  M.S.  d-  L.B.,  L.R.  [1895] 
1  Q.B.  134 ;  64  L.J.  Q.B.  6 ;  71  L.T.  696 ;  43  W.R.  120. 

(ii.)  Q.  B.  1^.— Jurisdiction— Balance— Admitted  Set-off— R.S.C.,  1883, 
O.  Iv.,  r.  12— County  Courts  Act,  1888,  s.  57. — A  special  indorsement  on 
a  writ  stated  the  total  claim  as  £148,  and  gave  credit  for  payments  on 
account  £25,  reducing  the  claim  to  £123.  The  plaintiff  recovered  only 
£50.  Held,  that  the  set-off  was  an  admitted  set-off,  that  the  county 
court  had  jurisdiction,  and  that  county  court  costs  only  should  be 
allowed.— Loo<;oy  v.  CoU,  L.R.  [1894]  2  Q.B.  861;  71  L.T.  374; 
43  W.R.  48. 

Criminal  Law  :— 

(iii.)  Q.  B.  D. — Form  of  Indictment — Receiving  Goods — False  Pretences. — 
In  an  indictment  for  receiving  goods  knowing  them  to  have  been 
obtained  by  false  pretences,  it  is  not  necessary  to  set  out  the  false 
preiences.—Reg.  v.  Taylor,  L.R.  [1895]  1  Q.B.  25;  71  L.T.  571; 
64  L.J.  M.C.  11 ;  43  W.R.  24. 

(iv.)  Q.  B.  D, — Summary  Jurisdiction  —  First  Offence  —  Right  to  Jury — 
Summary  Jurisdiction  Act,  1879,  «.  17. — The  appellant  was  convicted  by 
the  justices  of  keeping  a  brothel.  Before  sentence  a  previous  convic- 
tion was  reported.  For  a  second  offence  she  was  liable  to  four  months 
imprisonment.  The  justices,  however,  sentenced  her  to  two  months, 
in  default  of  paying  a  fine  of  £20.  Held,  that  the  justices  had  in  effect 
treated  the  charge  as  for  a  first  offence,  that  the  appellant  had  not 
been  charged  with  an  offence  for  which  more  than  three  months 
imprisonment  could  be  imposed,  and  was  not  entitled  to  claim  a  trial 
by  }ury.—Reg.  v.  Fowler,  64  L.J.  M.C.  9. 

Eoolesiastioal  Law  :— 

(v.)  Ch.  D. — Advmoson — Right  of  Presentation — Turns — Exchange — Vsitrpa- 
(ton.— As  between  patrons  with  alternate  turns  of  presentation,  a 
presentation  on  an  exchange  of  livings  couuts  as  a  turn ;  and  if  one 
patron  usurps  the  turn  of  the  other,  the  order  of  turns  is  not  altered, 
but  the  ousted  patron  (after  six  months)  loses  his  turn ;  and  on  this 
point  there  is  no  distinction  between  usurpation  by  a  total  stranger, 
and  usurpation  by  a  person  privy  in,  or  party  to,  the  title. — Keen  v. 
Denny,  L.R.  [1894]  3  Ch.  169 ;  64  L.J.  Ch.  55 ;  71  L.T.  566 ; 
43  W.R.  39. 

(vi.)  Consistory  Court  of  London.— -BwrtaZ — Cremated  Remains — 
Church  closed  for  Interment.— A  faculty  was  refused  for  the  insertion  in 
a  niche  in  the  wall  of  a  church  dosed  for  burial  of  an  urn  containing 
the  ashes  of  a  cremated  body,  in  consequence  of  the  inconvenience 
which  might  be  caused  in  case  of  alterations  in  the  church.  Held,  that 
the  interment  of  the  urn  beneath  the  floor  of  the  church  might  be 
allowed,  a  burial  fee  being  paid  to  the  incumbent.  Semble,  that 
cremated  remains  cannot  be  lawfully  interred  in  or  under  a  parish 
church  without  a  faculty.— In  re  Kerr,  L.R    [1894]  P.  284. 

(vii.)  Consistory  Court  of  Jjondon.-Second  Communion  Table — Side 
Chapel.— The  Court,  before  granting  a  faculty  for  placing  a  second 
communion  table  in  a  side  chapel  of  a  church,  requires  to  be  satisfied 
that  such  chapel  is  so  separated  from  the  body  of  the  church  as  to 
indicate  that  it  is  intended  for  use  when  the  chancel  or  nave  is  not 
used  for  service.— St.  Peter's  Vicar  v.  Parishioners,  L.R.  [1894]  P.  860. 
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Estoppel  :— 

(i.)  C.  A.  &  Ch.  D. — JudgineiU — Cowefit.— Judgmenfc  by  consent  of 
parties  creates  an  estoppel  just  as  much  as  a  judgment  arrived  at  by 
the  Court  after  a  case  has  been  fought  out. — E.  p.  Bank  of  England;  in 
re  SmUh  American  and  Mexican  Co.,  L.R.  [1895]  1  Ch.  87; 
63  L.  J.  Ch.  803 ;  71  L.T.  334  and  694 ;  43  W.R.  107  and  131. 

Friendly  Society  :— 

(iL)  Q.  B.  "D,— Withholding  or  Misapplying  Property — Friendly  Societies 
Act,  1875, 8. 16, 8ub-8. 9. — The  steward  of  a  club,  registered  as  a  friendly 
society,  was  entrusted  with  the  club  stock  of  Uquors,  tobacco,  &c.  A 
large  deficiency  was  found  on  taking  stock.  Held,  that  the  facts 
showed  a  prima  facie  case  of  withholding  or  misapplying  the  property 
of  the  society,  and  that  the  magistrate  ought  to  issue  a  summons. — 
Reg.  V.  Bennett,  63  L.J.  M.C.  181. 

Gaming  :— 

(iii.)  C.  0.  "R. — Betting  House  Act,  1853,  «.  1 — Resorting  to  House— Jury — 
Election  of  Accused — Summary  Jurisdiction  Act,  1879,  «.  17. — On  trial  of 
an  indictment  for  keeping  open  a  house  for  the  purpose  of  betting  with 
persons  resorting  thereto,  it  is  not  necessary  to  prove  actual  resorting  to 
the  house,  the  purpose  being  the  offence,  and  it  is  enough  to  prove  that 
the  house  was  opened  and  advertised  as  a  betting  house.  But  where 
no  evidence  except  that  of  resorting  is  offered,  actual  resorting  must 
be  proved,  and  the  receipt  of  letters  and  telegrams  directing  the  accused 
to  make  bets  is  not  enough.  When  an  accused  person  elects  to  be 
tried  by  a  jury,  the  procedure  is  the  same  as  in  the  case  of  indictable 
offences.  He  may  therefore  be  committed  in  respect  of  any  indictable 
offence  disclosed  by  the  depositions,  and  counts  may  be  added  in 
respect  of  atiy  indictable  offence  so  disclosed,  except  in  cases  falling 
within  the  Vexatious  Indictments  Act. — Reg,  v.  Brown,  L.R.  [1895J 
1  Q.B.  119  ;  64  L.J.  M.C.  11. 

Habeas  Corpus  :— 

(iv.)  Q.  B.  D. — Service — Disobedience^ Attachment, — A  writ  of  habeas  corpus 
can  only  be  properly  served  by  delivering  the  original  writ  to  the  person 
served.  If  a  copy  is  served  the  person  served  cannot  waive  the  irregu- 
larity by  appearing  bo  as  to  be  liable  to  attachment  for  disobedience. 
If  the  original  is  not  delivered  to  the  principal  of  several  persons 
served,  the  service  of  a  copy  upon  the  others  is  not  good  service. — 
Reg,  V.  Rowe,  71  L.T.  678. 

Highway  :— 

(v.)  Q.  B.  ly,— Bridge — Canal  Company — Obligation  to  Repair — Approaches, 
— The  Act  which  incorporated  a  canal  company,  now  represented  by 
the  defendants,  provided  that  it  should  make  and  keep  in  repair  certain 
bridges.  One  of  these  carried  a  road  over  the  canal,  and  raised 
approaches  had  to  be  constructed.  Held,  that  the  approaches  were 
practically  part  of  the  bridge,  and  that  the  defendants  were  bound  to 
keep  them  in  repair. — Nottingliam  County  Council  v.  M.S.  <t'  L.R., 
71  L.T.  430. 

(vi.)  Q.  B.  D. — Surveyor — Liability  of— Debt  due  from  Predecessor— High- 
way Act,  1835. — No  action  lies  against  a  surveyor  of  highways, 
appointed  under  the  Act,  for  the  price  of  materials  supplied  to  his 
predecessor  for  the  repair  of  highways,  where  such  predecessor  has 
died  insolvent  after  having  received  from  the  parish  moneys  sufficient 
to  pay  for  such  materials. — Frodingham  Iron  and  Steel  Co.  v.  Bowser, 
L.R.  [1894]  2  Q.B.  791 ;  71  L.T.  433  ;  64  L.J.  Q.B.  12. 
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Husband  and  Wife:— 

(i.)  P.  D. — Divorce — Variation  of  Settlement, — Where  there  were  five 
beneficiaries  who  might  on  a  remote  contingency  become  entitled  to  a 
share  in  the  funds  settled,  four  of  whom  had  consented  to  the  corjtm 
being  returned  to  the  petitioner « and  the  fifth  of  whom  was  in  the  interior 
of  Mrica  and  could  not  be  communicated  with,  the  Court  ordered  that 
the  interests  of  all  five  should  be  extinguished.  As  one  of  the  trustees 
had  left  the  country  and  could  not  be  found,  the  costs  of  the  two  others 
were  allowed  as  if  he  had  joined  with  them, — Storer  v.  Storer,  71  L.T.  704. 

(ii.)  P.  D. — Judicial  Separation — Dismissal  of  Petition — Costs. — In  a  suit  by 
the  wife  for  judicial  separation  on  the  ground  of  cruelty,  it  appeared 
that  many  affectionate  letters  had  been  exchanged  between  the  parties 
after  the  alleged  acts  of  cruelty.  The  petition  was  dismissed,  and  the 
**  usual  order  "  for  the  wife's  costs  was  refused. — Hough  v.  Hough, 
71  L.T.  703. 

(iii.)  P.  v.— Paraphernalia— Married  Women*s  Property  Act,  1882, «.  1,  2, 17. 
— A  husband  made  his  wife  valuable  presents  of  jewellery.  Most  of 
them  were  made  on  Christmas  day»,  or  on  her  birthdays,  or  as  "  peace 
offerings  "  after  disputes,  and  with  the  knowledge  of  the  husband  the 
wife  took  entire  possession  of  the  jewellery.  After  taking  divorce 
proceedings  the  husband,  for  the  first  time,  alleged  that  he  only  allowed 
her  the  use  of  the  jewels.  Held,  that  they  were  not  paraphernalia,  but 
the  absolute  property  of  the  wife. — Tasker  v.  Tasker,  L.R.  [1895]  P.  1. 

(iv.)  P.  D. — Restitution  of  Conjtigal  Rights. — Delay  is  no  bar  to  a  suit  for 
this  purpose. — Beauclcrk  v.  Beauclerk,  71  L.T.  376. 

(v.)  Q.  B.  D. — Separation — Annoyance  by  Wife — Adultery. — By  a  separation 
deed,  without  a  trustee,  the  husband  covenanted  to  pay  an  annuity, 
and  the  wife  covenanted  not  to  molest,  annoy,  or  interfere  with  him. 
She  committed  adultery,  and  a  child  was  born.  Held,  that  this  was 
no  defence  to  an  action  for  arrears  of  the  annuity.— ^Street  v.  Sweet, 
L.R.  [1895]  1  Q.B.  12;  71  L.T.  672. 

Inoloanre  :— 

(vi.)  Ch.  D. — Construction  of  Act — Separate  Ownership  of  Surface  and 
Minerals — Compensation  Clause.— In  the  construction  of  Inclosure  Acts, 
where  the  ownership  of  the  surface  and  tbe  minerals  is  severed,  regard 
must  be  had  to  the  following  rules  :  (1)  Prinw  facie  the  surface  owner 
has  the  ordinary  right  to  support ;  (2)  he  can  only  be  deprived  of  such 
right  by  unequivocal  words,  or  by  implication  from  the  context.  The 
absence  or  inadequacy  of  any  provision  for  compensation  tends 
strongly  against  such  implication. — BeU  v.  Earl  of  Dudley;  Consett 
Waterworks  Co.  v.  Ritson,  48  W.R.  122. 

InfAnU—See  Bankruptcy,  p,  83,  vii. 

Injunction  :— 

(vii.)  Ch.  D,— Contract  of  Service— Clause  Affirmative  in  Substance. — A 
contract  of  service  provided  that  the  employer  should  not  give  the 
employed  notice  to  leave,  except  in  the  case  of  misconduct  or  breach 
of  the  agreement.  Held,  that  the  clause,  though  negative  in  form, 
was  affirmative  in  substance,  and  that  an  injunction  ought  not  to  be 
granted  to  enforce  it.— Davis  v.  Foreman,  L.R.  [1894]  3  Ch.  654; 
43  W.R,  168. 

(viii.)  C.  A.—Slander  of  Goods  of  Rival  Trader. — The  defendant,  a  retailer, 
was  supplied  by  the  plaintiff  with  his  infants'  food  for  sale.  The 
defendant  fixed  to  each  bottle  of  the  food  a  notice  commending  a  rival 
food  as  the  best  made.    The  Court  below  was  of  opinion  that  this 
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was  a  mere  pnfip  of  the  rival  food,  and  gave  the  plaintiff  no  gronnd  of 
complaint.  Held^  however,  that  if  on  the  whole  of  the  evidence  it 
appeared  that  the  statement  in  the  defendant's  notice  was  a  false 
statement  abont  the  plain tiff^s  goods,  and  had  injared  or  was  likely  to 
injure  the  plaintiff,  the  action  would  lie.  New  trial  ordered.— 
MelUn  V.  White,  L.R.  [1894]  3  Ch.  276. 

International  Law  :— 

(i.)  P.  C. — Jurisdiction  of  Foreign  Court — Decree  Against  Absent  Foreigner. — 
No  territorial  legislation  can  give  jurisdiction  which  ought  to  he 
recognised  by  a  foreign  court  against  absent  foreigners  who  owe  no 
allegiance  or  obedience  to  the  legislating  power.  In  all  personal 
actions  the  courts  of  the  country  in  which  the  defendant  resides,  not 
those  of  the  country  where  the  cause  of  action  arose,  should  be  resorted 
to,— Sirdar  Gicrdyal  Singh  v.  Rajah  of  Faridkote,  L.R.  [1894]  A.C.  670. 

Joint  Contractor  :— 

(ii.)  C.  iL.— Judgment  on  Cheque— Bar.— ■'Decmon  of  Q.  B.  D.  (see  Vol.  19, 
p.  126)  afl&rmed.— JTep^-Prower  v.  Evans,  L.R.  [1895]  1  Q.B.  108; 
64  L.J.  Q.B.  1 ;  43  W.R.  60. 

Judge  :— 

(iii.)  C.  A.— Action  Against. — No  action  will  lie  against  a  judge  in  respect 
of  any  acts  done  by  him  in  his  judicial  capacity,  even  if  they  are  done 
maliciously. — Anderson  v.  Gojrie,  71  L.T.  382. 

Jastioes  :— 

(iv.)  Q.  B.  D. — Summary  Jurisdiction — Cab  Fare — Refusal  to  Pay— Civil 
Debt. — A  cab  fare,  recoverable  under  the  Town  Police  Clauses  Act, 
1847,  is  a  civil  debt  within  the  meaning  of  sect.  6  of  the  Summary 
Jurisdiction  Act,  1879,  and  refusal  to  pay  such  a  fare  is  not  a  criminal 
offence,  whereby  the  person  refusing  is  liable  to  conviction  and  a  term 
of  imprisonment.  Tne  words,  **and  not  on  information,"  in  such 
section  are  only  intended  to  exclude  cases  where  an  information  on  oath 
is  required  by  statute. — Reg.  v.  Justices  of  Torquay,  L.R.  [1895]  1  Q.B.  11 ; 
71  L.T.  674;  43  W.R.  59. 

Landlord  and  Tenant  :— 

(v.)  Q.  B.  D. —  Compensation  for  Improvements — Breach  of  Covenant — 
Summary  Proceedings — Agricultural  Holdings  Act,  1883,  ss.  6,  24. — 
Where  a  tenant  has  made  a  claim  for  improvements,  and  the  landlord 
has  counter-claimed  for  breach  of  covenant,  and  the  arbitrator  has 
awarded  that  a  balance  is  due  to  the  landlord,  the  landlord  cannot 
use  the  summary  procedure  of  the  Act  to  recover  the  balance. — 
Holmes  v.  Formsby,  43  W.R.  205. 

(vi.)  Q,  B.  D. — Notice  of  Determination  of  Lease. — A  tenant,  having  power 
to  determine  his  lease,  wrote  to  his  landlord  that  he  considered  the 
rent  too  high,  and  that  he  should  not  be  able  to  stop  unless  some 
reduction  was  made,  and  said,  **  I  give  you  an  early  intimation  of 
this  so  that  you  may  have  ample  time  to  consider  what  course  you 
would  like  to  adopt."  Held,  that  this  was  a  sufficient  notice  to  deter- 
mine the  lease. — Bury  v.  Thompson,  43  W.R.  203. 

Licensing  :— 
(vii.)  fl.   L. — Transfer— Misconduct — Expiration.— T>BC\^\on    of    C.  A.    (see 
Vol.  19,  p.  120,  ii.)  n^ffivmodi.— Freer  v.  Murray,  L.R.  [18941  A.C.  676; 
63  L.J.  M.C.  242;  71  L.T.  444. 
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Limitations:  — 

(i.)  Ch.  D.  Mortgage — Proviso  for  Redemption — Arrean  of  Interest — 
Reversion. — A  mortgage  of  a  reversionary  share  of  the  proceeds  of 
realty  and  personalty  in  Coort  contained  a  proviso  for  redemption 
upon  payment,  on  or  before  the  death  of  the  tenant  for  life,  of  the 
principal  snm,  with  **  interest  for  the  same  in  the  meantime "  at  a 
specified  rate.  There  were  distinct  covenants  for  payment  of  the 
principal  on  the  death  of  the  tenant  for  life,  and  of  interest  in  the 
meantime;  bat  the  proviso  did  not  refer  to  these  covenants. 
When  the  tenant  for  life  died  thirteen  years'  interest  was  nnpaid. 
Ileldf  that  the  proviso  for  redemption  was  a  distinct  contract,  and 
that  the  mortgagee's  right  to  the  whole  of  the  interest  was  not  affected 
bv  any  statute  of  limitations  or  rule  of  equity. — Turner  v.  Spencrr, 
4S  W.R.  153. 

Local  Qovemment  :— 

(ii.)  Q.  B.  D.  -Borough — Clerk  to  Justices^ County  Fund — Fees — I^ocal 
Government  Act,  1888,  s,  84. — The  county  council  must  pay  the  salary 
of  the  clerk  to  the  justices  of  a  borough  in  the  county,  which  has  a 
population  of  under  10,000,  and  a  separate  commission  of  the  peace ; 
and  all  fees  and  costs  payable  to  such  clerk,  and  not  excluded  in  fixing 
his  salary,  are  to  be  paid  to  the  county  fund. — Herefordshire  County 
Council  V.  Ta\cn  Council  of  Leominster ,  L.R.  [1896]  1  Q.B.  43; 
71  L.T.  576. 

(iii.)  Q.  B.  D. — Building  Line — "  Building  on  either  Side  in  same  Street " — 
Public  Health  Act,  1888,  s.  3. — A  house  was  built  by  J.  at  the  side  of  a 
road  where  there  were  no  other  houses.  He  afterwards  proposed  to 
build  cottages  on  the  same  side  of  the  road,  thirty  yards  from  such 
house.  Held,  that  the  local  authority  could  not  prescribe  a  building 
line  by  reference  to  the  wall  of  the  house.— i?f^.  v.  Ormesby  Board  o/ 
Health,  43  W.R.  96. 

(iv.)  Q.  B.  D. — Drainage — Sewer — Duty  of  Local  Authority — Public  Health 
Act,  1875,  s.  15. — There  was  a  drain  which  carried  off  surface  water 
and  sink  water  from  the  defendant's  house  amongst  others.  He  and 
other  owners  of  houses,  without  the  knowledge  of  the  local  authority, 
connected  water  closets  with  the  drain.  This  caused  a  nuisance,  and 
the  local  authority  preferred  a  complaint  against  the  defendant,  but 
did  not  prove  that  he  alone  caused  the  nuisance.  Held,  that  the 
authority  were  in  default  in  not  providing  proper  drainage  for  the 
district,  and  could  not  transfer  the  obligation  to  do  so  to  the  individual 
inhabitants. — The  Wycombe  Union  v.  Parsons,  71  L.T.  428. 

(v.)  Q.  B.  D. — Licence  for  Music  and  Dancing — County  Council — Bio* — 
Validity  of  Proceedings. — It  appeared  that  P.,  a  county  councillor,  bad, 
previously  to  an  appeal  to  the  county  council  against  a  decision  of  the 
council's  licensing  committee,  which  was  adverse  to  a  licence,  attended 
a  meeting  of  persons  who  opposed  the  licence.  He  was  alleged  io 
have  joined  in  discussing  the  evidence  to  be  adduced,  but  stated  that 
he  had  taken  no  part  in  the  discussion  except  telling  the  meeting  the 
course  of  procedure  to  be  adopted.  It  did  not  appear  that  P.  affected 
the  decision  of  the  council  otherwise  than  by  his  vote.  Held,  that  he 
was  not  BO  far  biassed  as  to  invalidate  the  proceedings  of  the  council. 
-^Reg.  V.  London  County  Council,  71  L.T.  638. 

(vi.)  Q.  B.  "D,— Nuisance — Abatement — **  Owner *^—  Public  Health  {London) 
Act,  1891,  8. 141. — Where  the  lessee  of  premises,  not  held  at  a  rack- 
rent,  has  sub-let  them  for  the  remainder  of  the  term,  less  a  few  days, 
the  rent  and  covenants  being  the  same  as  in  the  original  lease,  the  sub- 
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lessee,  and  not  the  lessee  is  the  **  owner  '*  within  the  meaning  of  the 
section  ahove-mentioned. — Truman,  Hanbury,  Bvxton  dCo.  v.  Kerslake, 
L.R.  [1894]  2  Q.B.  774;  63  L.J.  M.C.  222;  48  W.R.  110. 

(i.)  Q.  B.  D.—  Nuisance — Sewers — Ihity  of  Local  Authority  to  Provide — 
Liability  of  Otcner  of  Property— Public  Health  Acty  1875,  ss.  13,  16,  94, 
95,  96. — X.  and  others,  without  the  knowledge  of  the  sanitary 
anthority,  more  than  twenty  years  ago  connected  their  water-closets 
with  a  drain  belonging  to  such  authority,  being  the  only  available 
drain.  A  nuisance  was  caused  thereby,  and  the  authority  took 
proceedings  against  X.  to  obtain  an  abatement.  It  was  not  proved 
that  his  sewage  alone  caused  the  nuisance.  The  authority  had  not 
carried  out  any  system  of  sewerage  in  their  district.  Held,  that  as  the 
authority  were  under  the  obligation  to  provide  the  sewers  necessary 
for  their  district,  they  could  not  evade  their  obligation  by  proceeding 
against  X.,  and  that  the  justices  were  right  in  dismissing  the 
complamt.— Fordont  v.  Parsons,  L.R.  [1894]  2  Q.B.  780. 

(ii.)  Q.  B.  D. —  Urban  Authority — County  Council — Main  Roads — Arbitration 
€u  to  Payment — Local  Government  Act,  1888,  ss.  11, 36.— Where  an  urban 
authority  has  claimed  to  retain  the  powers  and  duties  of  maintaining 
the  main  roads  within  its  district,  the  amount  to  be  paid  to  such 
authority  by  the  county  council  in  respect  of  such  roads  can  only  be 
settled,  m  default  of  agreement,  by  the  arbitration  of  the  Local 
Government  Board. — In  re  Bedfordshire  County  Council  and  Bedford 
Urban  Sanitary  Authority,  L.R.  [1894]  2  Q.B.  786;  64  L.J.  Q.B.  26; 
71  L.T.  433. 

(iii.)  Ch.  D. — Waterworks — Restriction  on  Construction — Public  Health  Act, 
1875,  ss.  4, 51, 52. — Where  a  local  authority  has,  previously  to  the  incor- 
poration of  a  water  company  in  its  district,  substantial  waterworks 
already  in  existence,  it  is  not  bound  to  give  notice  to  the  company 
before  commencing  additions  to  such  wotI^b.— Cleveland  Watei'  Co, 
V.  Redcar  Local  Board,  64  L.J.  Ch.  64 ;  48  W.R.  90. 

See  Married  Woman,  p.  46,  i. 

Lunatic  :— 

(iv.)  O.  A. — Affidavit— Inspection — Annexed  Documents — DiscJiarge  of  Com- 
mittee—Deceased Lunatic. — When  an  affidavit  is  filed  which  refers  to 
documents  as  "annexed*'  thereto,  any  person  entitled  to  see  the 
affidavit  is  entitled  to  see  the  documents,  though  they  are  not  actually 
annexed.  The  executor  of  a  deceased  lunatic  asked  that  the  committee 
should  be  ordered  to  deliver  up  certain  documents  relating  to  the 
lunatic's  estate.  The  committee  had  not  received  a  final  dis- 
charge. Held,  that  the  application  was  premature. — In  re  Hincldiffe, 
64  L.J.  Ch.  76  ;  71  L.T.  532;  43  W.R.  82. 

(v.)  C.  A^.^Practice — Stockholder — Dividends — Receiver — Lunacy  Act,  1870, 
ss,  108. 116,  146,  333. — The  judge  or  a  master  in  lunacv  may  appoint  a 
receiver  of  dividends  on  stock  standing  in  the  Bank  of  England  in  the 
name  of  a  person  who  is  "through  mental  infirmity  arising  from 
disease  or  age,  incapable  of  managing  his  affairs."  But  in  the  absence 
of  special  reason  to  the  contrary,  it  is  better  to  bring  the  stock  into 
Court.-In  re  Browne,  L.R.  [1894]  3  Ch.  412;  63  L.J.  Ch.  729; 
71  L.T.  365;  43  W.R.  175. 

Married  Woman  :— 

(vi.)  C.  A»— Separate  Estate — Restraint  on  Anticipation— Sequestration — 
Married  Women's  Property  Acts,  1882,  s.  1 ;  1893,  ss.  I,  2.— An  order  had 
been  made  for  payment  of  costs  by  a  married  woman,  tenant  for  life 
of  real  estate  for  her  separate  use  without  power  of  anticipation. 
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Held,  that  under  a  sequestration  to  enforce  payment,  rents  dne  after 
the  order  for  payment,  but  before  the  issue  of  the  writ  of  sequestration, 
coald  not  be  taken.  The  2nd  section  of  the  Act  of  1893  does  not  apply 
to  an  order  for  payment  of  costs  made  before  the  Act  came  into 
operation.— £.  p,  Hood-Barrs ;  in  re  Lvmley,  L.R.  [1894]  3  Ch.  135. 

(i.)  Q.  B.  "D.—RaU* — Recovery  of— Compounding — Poor  Rate  Attesrment 
Act,  1869,  M.  3,  iSummary  Jurisdiction  AcU,  1879,  \9^i— Interpretation 
Act,  l^^— Married  Women's  Property  Act,  1882,  s.  1.— A  married 
woman,  owner  of  hoases  in  the  metropolis,  gave  notice  of  her  wish  to 
compound  for  the  rates.  She  was  allowed  the  consequent  deductions 
from  the  rates,  but  made  default  in  payment  of  general  rates,  which 
are  recoverable  in  the  same  manner  as  poor  rates.  Held^  that  she  had 
made  no  such  contract  with  the  overseers  as  to  bring  the  case  within 
the  Married  Women's  Property  Act,  1882,  and  that  she  was  liable  to 
the  ordinary  remedy  for  the  recovery  of  poor  rates — namely,  distress 
and  imprisonment' in  default  of  sufficient  distress.  —  In  re  AUen^ 
L.R.  [1894]  2  Q.B.  924  ;  63  L.J.  M.C.  267;  43  W.R.  141. 

Metropolis  Management:— 

(ii.)  Q.  B.  D.—  •*  Drain  "  —  *•  Sewer  "  —  Liability  to  Repair  —  Metropolis 
Management  Act,  1855,  s.  250. — P.  owned  two  blocks  of  buildings  con- 
taining several  sets  of  apartments,  separated  by  a  causeway  twenty 
feet  wide,  which  opened  into  a  public  street.  Access  to  one  block  was 
from  the  causeway,  and  to  the  other  from  the  street.  There  was  a 
dust-bin  in  the  causeway  for  the  common  use  of  the  inhabitants  of 
both  blocks.  The  blocks  were  drained  by  branch  drains  running  into 
a  main  drain.  Held,  that  such  drain  was  used  for  '*  premises  within 
the  same  curtilage,"  and  was  a  •*  drain  "  and  not  a  '*  sewer,"  and  that 
P.  was  liable  to  repair  it. — Pilbrow  v.  Vestry  of  St,  Leonard,  Shorediteh, 
L.R.  [1895]  1  Q.B.  33 ;  71  L.T.  697. 

(iii.)  C.  A.  &  Q.  B.  jy.—Drainage^Lotcther  Arcade— Drain— Setcer— 
Metropolis  Management  Act,  1854,  ss,  68,  69,  250. — The  Lowther  Arcade 
is  drained  by  a  pipe  running  down  the  centre  of  the  Arcade.  Held, 
that  the  pipe  was  not  a  "  £*ain  "  but  a  *'  sewer  "  ;  that  the  Arcade 
was  not  "one  building"  or  ''premises  within  the  same  curtilage"; 
and  that  the  local  authority  was  liable  for  the  repair  of  the  sewer. — 
Vestry  of  St,  Martin-in-the-Fields  v.  Bird,  71  L.T.  432;  48  W.R.  8  and  194. 

(iv.)  Q.  B.  D.—Duty  to  Clear  Footways— Neglect  of  Public  Health  (London) 
Act,  1891,  s.  29. — A  person  injured  owing  to  the  neglect  of  a  sanitary 
authority  to  clear  frozen  snow  from  a  footway,  has  no  right  of  action 
against  them. — Saunders  v.  Holborn  Board  of  Works,  L.R.  [1895] 
1  Q.B.  64  ;  71  L.T.  619  ;  43  W.R.  26. 

(v.)  Q.  B.  jy.—  Footway— Flagging— Land  Extra  Commercium— Owner — 
Metropolis  Management  Acts,  1855,  s.  250;  1890,  s.  1  —A  local  authority 
had,  under  the  Metropolis  Open  Spaces  Act,  1877,  acquired  the  lease 
of  a  piece  of  land  for  a  public  garden.  Held,  that  they  were  owners, 
and  liable  to  contribute  towards  the  expenses  of  flagging  the  adjoining 
footyf&ys.— Vestry  of  St,  Mary's,  Islington  v.  Cohbett,  71  L.T.  573; 
43  W.R.  47. 

(vi.)  Q.  B.  D. — Height  of  Building— Continuing  Offence— Metropolis  Manage 
meiit  Act,  1862,  ss.  85,  107. — The  respondent  employed  builders  to  erect 
a  house  which  was  higher  than  allowed  by  the  Act.  In  October,  1892, 
the  county  council  served  a  notice  on  the  builders  requiring  them  to 
comply  with  the  Act,  and  the  notice  came  to  the  knowledge  of  the 
respondent.  In  February,  1893,  the  builders  gave  the  respondent 
possession.  In  December,  1893,  the  county  council  gave  notice  to 
the  respondent  to  comply  with    the    Act.     In  March,  1894,  they 
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BummoDed  him  for  continning  the  building  on  Deoember  Slat,  1893, 
and  on  each  succeeding  day  to  the  date  of  Sae  summons.  Held,  that 
he  ought  to  be  convicted,  as  the  Act  made  the  continuing  of  the  building 
an  offence,  so  that  neither  the  fact  that  no  conviction  had  been 
obtained  for  the  erection,  nor  the  lapse  of  six  months  after  its 
erection  or  its  discovery  by  the  council  without  such  conviction  being 
obtained,  prevented  the  recovery  of  penalties  for  continuing  the 
building.— Lofwfon  County  Council  v.  Worley,  L.R.  [1894]  2  Q.B.  826 ; 

63  L.J.  M.C.  218 ;  71  L.T.  487 ;  43  W.R.  11. 

(i.)  Q.  B.  jy,—**Ch(mer"—"  Occupier*'— Liability  f(yr  Paving^-^Metropolis 
Management  Act,  1855,  88,  105,  250. — A  lessee  who  has  sub-let  at  the 
same  rent  as  he  pays,  and  derives  no  profit  from  the  rent,  though  he 
receives  it  from  the  occupier,  is  not  liable  to  contribute  as  **  owner  " 
to  the  expenses  of  paving. — Walford  v.  Hackney  Board  of  Works, 
43  W.R.  110. 

(ii.)  Q.  B.  D. — Vestryman — Qualification — Loss  of, — A  vestryman  who  is 
properly  qualified  at  the  time  of  his  election  does  not  cease  to  be  a 
member  of  the  vestry  before  the  expiration  of  his  term  of  office  because 
he  had  ceased  to  occupy  a  house  in  the  parish. — Reg,  v.  WiUiams, 
43W.R.  140. 

Mine:— 

(iii.)  Q.  B.  D. — Examinations  of  Mines — Reports, — The  examination  re- 
quired by  the  Goal  Mines  Regulation  Act,  1887,  s.  49,  r.  5,  to  be  made 
every  day  must  be  reported  and  recorded,  as  well  as  that  directed  to 
be    made   every    week.— Sco«    v.    Bould,    L.R.    [1896]    1    Q.B.    9; 

64  L.J.  M.C.  16 ;  71  L.T.  577. 

Mortgage  :— 

(iv.)  Q.  B.  D. — Attornment— Death  of  Mortgagor — Occupation  by  Heir-at- 
Law — Right  to  Distrain, — A  mortgage  deed  contained  a  clause  of 
attornment.  The  mortgagor  died,  and  his  heir-at-law  succeeded  to  the 
mortgaged  premises,  and  continued  to  pay  the  interest.  Held,  that 
there  was  no  relation  of  landlord  and  tenant  between  the  mortgagee 
and  the  heir-at-law,  and  that  the  former  would  not  distrain  for 
arrears  of  interest. — Scobie  v.  Collins,  64  L.J.  Q.B.  10. 

(v.)  C.  A.— CoTwoZkfation.— Decision  of  Ch.  D.  (see  Vol.  19,  P.  130,  i.) 
affirmed.— PZ^d^tf  v.  Carr,  L.R.  [1895]  1  Ch.  51 ;  64  L.J.  Ch.  51 ; 
71  L.T.  598 ;  43  W.R.  50. 

(vi.)  H.  L. — Purchase  of  Equity  of  Redemption — Merger — Intention, — ^A 
solicitor  acted  for  all  paxties  in  mortgage  transactions.  A  mortgage 
was  executed  in  favour  of  A.,  and  a  second  mortgage  to  the  appellant. 
The  solicitor  undertook  in  each  case  either  to  take  a  transfer  of  the 
securities,  or  to  make  good  any  deficiency  on  realisation.  The  mort- 
gagor became  bankrupt,  and  the  solicitor  purchased  the  equity  of 
redemption.  The  solicitor  paid  off  A.  with  a  loan  obtained  from  his 
banker,  and  took  a  transfer  of  A.*s  mortgage,  which  he  deposited  with 
the  banker.  Afterwards  the  respondent  made  the  solicitor  an  advance 
and  took  a  tranter  of  the  mortgage.  Held,  that  there  was  no  merger 
of  A.*s  mortgage  with  the  equity  of  redemption,  and  that  it  retained 
its  priority  over  the  appellant's  mortgage. — Thome  v.  Cann,  64  L.J.  Ch.  1. 

See  Limitations,  p.  44,  i. 
Nuisanoe  i— 

(vii.)  H.  L. — Adjoining  Owners — Overhanging  Tree — Right  to  Cut, — Decision 
of  C.  A.  (see  Vol.  19,  p.  132,  iii.)  affirmed. —  Lemmon  v.  Webb, 
71  L.T.  647. 
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(i.)  Ch.  jy. —Injunction— NoUe  earned  by  Ttpo  or  More  Per$on$. — The  acts 
of  two  or  more  persoDR  may,  taken  tojgether,  constitute  sach  a  naisance 
that  an  injunction  will  be  granted  against  all,  although  the  annoyance 
caused  by  the  act  of  any  pne  of  them  taken  alone  would  not  amount 
to  a  nuisance. — Lambton  v.  Melluh ;  Lambton  v.  Coop,  L.R.  [1894] 
8  Ch.  168 ;  68  L.J.  Ch.  929 ;  71  L.T.  885 ;  48  W.R.  5. 

Partnership  :— 

(ii.)  Ch.  D. — Disiolution — ParHet — BighU  of  Persons  Nominated  to  iueeetd 
to  Shares. — Partnership  articles  between  five  persons  provided  that 
each  might  nominate  a  son  to  succeed  to  his  share,  but  that  no  son  so 
nominated  should  succeed  till  he  attained  twenty-one.  The  power 
was  exercised.  An  action  was  commenced  for  dissolution,  and  the 
defendant  applied  to  stay  all  proceedings  until  the  nominated  sons 
(who  were  all  under  twenty-one)  were  made  parties.  Held,  that  the 
sons  were  not  necessary  parties,  and  that  the  clause  in  question  did  not 
prevent  the  partners  from  dissolving  the  partnership. — Ehrmann  x. 
Ehrmann,  48  W.R.  125. 

(lii.)  H.  L. — Retiring  Partner  —  Liability  of— Overdraft  —  Principal  and 
Surety — Releiue. —Deci^on  of  C.  A.  (see  Vol.  19,  p.  94,  v.)  affirmed. — 
Rouse  V.  Bradford  Banking  Co,,  L.R.  [1894]  A.C.  586;  64  L.J.  Ch.  890  ; 
71  L.T.  522 ;  48  W.R.  79. 

Patent  :— 

(iv.)  C.  A. — Exclusire  Licence — Power  to  Revoke — Breach  of  Covenants — 
Deviation — Rectification. — Decision  of  Ch.  D.  (see  Vol.  20,  p.  26,  iv.) 
affirmed.— Gttyor  v.  Thomson,  L.R.  [1894]  8  Ch.  888;  64  L.J.  Ch.  32; 
71  L.T.  416. 

(v.)  P.  0. — Prolongation — Expiration  of  Foreign  Patents— Patents,  dbc,.  Act, 
1883,  s,  25,  sub-s,  4.— A  foreign  invention  first  patented  in  England 
after  the  passing  of  the  Act  may  be  dealt  with  under  the  section 
above-mentioned  on  the  footing  that  the  Patent  Law  Amendment  Act, 
1852,  has  been  repealed  with  respect  to  it.  The  lapse  or  expiration  of 
foreign  patents  are  circumstances  to  be  considered  with  reference  to 
the  question  of  extending  a  British  patent,  but  are  not  oonduaive 
against  such  extension.— In  re  Semet  and  Solvay^s  Patent,  71  L.T.  674. 

Poor  Law  :— 

(vi.)  Q.  B.  D. —  OtUdoor  Relief — Re-imbursement  of  Guardians— Ordimary 
Creditors — Poor  Law  Act,  1849,  m.  16, 17. — A  pauper  received  outdoor 
relief.  At  her  death  she  left  a  will  dealing  with  certain  property,  and 
appointing  a  creditor  as  executor.  Held,  that  the  guardians  were  not 
preferential  creditors  with  respect  to  their  claim  for  reimbursement, 
and  were  not  entitled  to  **  take  and  appropriate  "  the  property  of  the 
deceased.— Lar«r  v.  Bootham,  L.R.  [1895]  1  Q.B.  59;  71  L.T.  570; 
43  W.R.  25. 

(vii.)  H.  Ii.— Rating  — Docks --Different  Parishes — Hypothetical  Tenant.-^ 
Decision  of  C.  A.  {see  Vol.  19,  p.  188,  ii.)  affirmed.- HuU  Docks  Co,  v. 
Sculcoates  Guardians,  71  L.T.  642. 

(viii.)  0.  A. — Rating — Exclusive  Occupation — Canal, — Decision  of  Q.  B.  D. 
{see  Vol.  19,  p.  52,  i.)  affirmed.— Doncotter  Assessment  Committee  v. 
M.S.dtL.R.,nij,T.6S5.^ 

(ix.)  H.  Ii.—Rating— Valuation  List— Valuation  {Metr(molis)  Act,  1869,  t.  82. 
— An  appeal  against  the  **  total  of  the  groBS  value  "  or  **  the  total  of 
the  rateable  value  "  of  a  parish  under  uie  section  above  mentioned* 
cannot  be  preferred  on  the  ground  that  the  valuation  of  individual 
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hereditaments  is  incorrect.— Lowdon  County  Council  v.  Assesgment 
Committee  of  St,  George's,  Hanover  Square,  L.R.  [1894]  A.C.  600; 
64  L.J.  Q.B.  48;  71  L.T.  409. 

Power  :— 

(i.)  Ch.  J},— Special  Power — General  Bequest — Evidence  of  State  of  Property 
— Admissibility. — A  testatrix  had  a  special  power  of  appointment  in 
favonr  of  her  children.  She  directed  by  will  that  **  all  my  property  of 
every  kind  "  should  be  divided  amongst  them  in  certain  shares,  but 
made  no  reference  to  the  power.  Held,  that  the  power  was  not 
exercised,  and  that  evidence  of  the  state  of  her  property  was  not 
admissible  to  shew  her  intention.— l^n/ wo  v.  Eyston,  L.R.  [1894] 
8  Ch.  695 ;  43  W.R.  139. 

Practice  :— 

(ii.)  C.  K.— Appeal— Time  for— Interlocutory  or  Final  Order,  R.S.C,  1883, 
0.  Iviii.,  r.  16 — Rules  of  Court,  November,  1893.— An  order  in  an 
administration  action  directing  that  certain  payments  might  be  made 
to  an  annuitant,  and  adjourning  further  consideration,  though  it 
finally  settled  the  construction  of  the  clause,  held,  to  be  interlocutory 
and  not  final,  so  that  an  appeal  against  it,  not  brought  within  fourteen 
days,  was  out  of  time.— Long  v.  Gardner,  71  L.T.  412. 

(iii.)  C  A..' -Appeal— Leave— Judicature  Acts,  1873,  «.  62;  1894,  s.  1  (6).— 
The  leave  of  the  Court  of  Appeal  or  a  judge  thereof  for  appealing  from 
an  interlocutory  order  made  by  a  judge  need  not  be  obtained  for  an 
application  to  vary  or  discharge  an  interim  order  made  under  the 
section  first  mentioned.—  Boyd  v.  Bischoffsheim,  L.R.  [1895]  1  Ch.  1 ; 
71  L.T.  631 ;  48  W.R.  36. 

(iv.)  C.  A. — Comprojnise — Approval  of— Absent  Persons — R.S.C,  1883, 
O.  xvi.,  r.  9a. — The  Court  may  approve  of  a  compromise  between  the 
parties  to  an  action,  and  make  it  binding  on  absent  persons  who  have 
not  assented.  But  it  cannot  bind  absent  persons  who  have  dissented, 
and  if  it  sanction  the  compromise  will  only  do  so  on  terms  of  making 
provision  for  satisfying  the  daims  of  the  dissentients. — Collingham  v. 
Sloper,  L.R.  [1894]  3  Ch.  716  ;  71  L.T.  456. 
(v.)  Ch.  D.— Contempt  of  Court— Notice  of  Motion— Service— B.S.G.,  1883, 
0.  xliv.,  r.  2 ;  O.  Ixvii.,  r.  4. — Leave  to  issue  a  writ  of  attachment 
against  a  defendant  who  had  not  appeared,  but  had  failed  to  obey  an 
order  to  leave  accounts  at  chambers,  was  refused,  as  the  notice  of 
motion  had  not  been  served  on  him  personally,  but  had  been  filed. — 
Bassett  v.  Bassett,  L.R.  [1894]  3  Ch.  179  ;  63  L.J.  Ch.  844. 

(vi.)  Ch.  J}.— Costs— Taxation— Immaterial  Witness— Discretion  of  Taxing 
Master. — The  Court  will  not  interfere  with  the  discretion  of  the  taxing 
master  as  to  allowing  or  disallowing  the  expenses  of  a  witness,  unless 
satisfied  that  the  master  has  not  properly  considered  the  matter. — 
Oliver  v.  Robins,  43  W.R.  137. 

(vii.)  C.  A. — County  Court — Action  Remitted — Counter-claim — Unliquidated 
Damages — County  Courts  Act,  1866,  s.  65. — Decision  of  Q.  B.  D.  (see  Vol. 
20,  p.  18,  V.)  affirmed.— OMiZ/ord  v.  Lambeth,  L.R.  [1896]  1  Q.B.  92  ; 
43  W.R.  97. 

(viii.)  Q.  B.  D. — Discovery — Documents  Relating  to  Amount  of  Damages — 
R.S.C.,  1883,  O.  xxxi.,  r.  4.— Where  the  question  of  the  defendant's 
liability  can  be  separated  from  that  of  the  amount  of  damages,  the  Court 
will  not  order  the  production  of  documents  which  only  relate  to  the 
amount  of  damages  until  the  question  of  liability  has  been  decided. — 
Schreiber  v.  Heyman,  63  L.J.  Q.B.  749. 
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(i.)  O.  A.—Ditcovery—InUrrogatorin—O^ection*  to— B.5.C.,  1883, 0.  xxxi.. 
rr.  1,  6. — The  allowance  by  the  judge  of  interrogatories  to  be 
administered  leaves  the  party  free  to  take  any  objection  to  answering 
which  he  might  otherwise  have  taken.  A.  and  R.  were  defendants  as 
ezecntors  of  W.,  and  R.  was  also  a  defendant  in  his  own  interest.  JL 
was,  by  an  order  made  in  the  administration  of  W.*s  estate,  appointed 
to  defend  on  behalf  of  the  estate.  Held,  that  snoh  appointment 
did  not  aflfect  the  plain tiflPs  right  to  interrogate  ^,—Peek  v.  Kay, 
L.R.  [1894]  3  Gh.  282. 

(ii.)  O.  A.—EquitabU  Execution  —Receiver.— Since  the  Judicature  Acts  the 
Coort  has  jurisdiction  to  grant  equitable  execution  by  appointing  a 
receiver  of  an  equitable  reversionary  interest  in  personalty. — TyrreU  v. 
Painton,  71  L.T.  687  ;  43  W.R.  163. 

(iii.)  C.  A.— Evidence — Foreign  Defendant — Temporarily  within  Jurisdiction — 
Comniiision, — A  domiciled  foreigner  was  served  with  the  writ  of 
summons  while  on  a  temporary  visit  to  England.  He  paid  a  second 
visit  to  England,  but  returned  to  his  home.  Held,  that  he  was 
entitled  to  a  commission  to  take  his  evidence  abroad. — New  v.  Bum$, 
71  L.T.  681 ;  43  W.R.  182. 

(iv.)  O.  A. — Evidence — Judgment  Debtor  —  ExanUncUion  ai  to  Means — 
Expenses — Attachment— Service  of  Copy  of  Affidavit. — A  judgment  debtor 
attending  before  a  master  for  examination  under  O.  xHL,  r.  32,  is  onlT 
entitled  to  such  sum  for  his  expenses  as  the  master  may  think 
reasonable.  Where,  on  an  application  for  a  writ  of  attachment,  the 
party  shewing  cause  objected  that  he  had  not  been  served  under 
O.  Iii.,  r.  4,  with  a  copy  of  the  affidavits  to  be  used,  and  the  Judge 
aUowed  an  adjournment  to  enable  him  to  answer  them,  and  on  the 
adjourned  hearing  ordered  the  writ  to  issue,  the  Court  of  Appeal 
refused  to  set  it  aside  for  non-oomplianoe  with  O.  Iii.,  r.  4. — Rendell  t. 
Orundy,  L.R.  [1895]  1  Q.B.  16 ;  71  L.T.  514 ;  43  W.R.  50. 

(v.)  Oh.  D. — Evidence — Company — Winding-up — Misfeasance  Proceedings — 
Deposition  taken  at  PubUc  Examination — Companies  (Winding-up)  Aet^ 
1890,  s.  8,  sub-s.  7,  s.  26 — Rules,  1892,  r.  27. — The  rule  above  mentioned 
is  not  invalid,  as  it  does  not  lay  down  that  the  deposition  referred  to 
is  to  be  treated  as  absolute  evidence  against  persons  other  than  the 
deponent,  but  only  (in  effect)  as  an  affidavit  upon  which  the 
deponent  may  be  cross-examined. — In  re  London  dt  General  Bamkf 
63  L.J.  Gh.  853. 

(vi.)  O.  A.—Evidenee— Documents — Evidence  en  bloc— Report  of  Referee — 
Motion  to  Kary.— Decision  of  Ch.  D.  {see  Vol.  20,  p.  19,  ii.)  affirmed. 
—In  re  The  MapUn  Sands,  71  L.T.  594. 

(vii.)  Ch.  D.— Motion  to  Discharge  Order  in  Chambers, — The  power  of  a  judge 
of  the  Chancery  Division  to  hear  a  motion  to  discharge  an  order  made 
in  chambers  is  not  affected  by  the  Supreme  Court  of  Judicature 
Act,  1894.— Boa*«  Roberts  dt  Co.  v.  Stevenson  and  Howell,  71  L.T.  722  ; 
63  W.R.  189. 
(viii.)  C.  A.— 'Order  Passed  and  Entered— Jurisdiction  to  J2«-*«ar.— When  an 
order  has  been  perfected  there  is  no  jurisdiction  to  re-hear  the  matter 
and  make  a  new  order  or  alter  the  former  one,  although  the  order  is 
wrong  by  reason  of  some  misrepresentation  or  mistake  of  fact. — 
Preston  Banking  Co.  v.  AUsup  and  Sons,  71  L.T.  708. 

(ix.)  C.  A. — Originating  Summons— Payment  into  Court  of  Money  in  HandM 
of  TrusUes.—R,S.C.,  1883,  O.  Iv.,  r.  3  (dj.— The  rule  above  mentioned  ia 
confined  to  money  actually  in  the  hands  of  the  trustees,  and  does  not 
extend  to  money  formerly  in  their  hands,  but  subsequently  misapplied. 
--Nutter  V.  Holland,  L.R.  [1894]  3  Gh.  408;  63  L.J.  Gh.  932; 
71  L.T.  508;  43  W.R.  18. 
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(i.)  Ch.  J),— Parties—Striking  Out — Pleading, — A  tenant  in  common 
brought  an  action  for  partition  or  sale,  and  joined  as  co-defendants 
the  mortgagees  of  the  entirety,  and  the  mortgagee  of  his  own  xmdivided 
share.  On  action  by  the  mortgagor,  the  action  was  dismissed  as  against 
the  mortgagee  of  the  entirety  on  the  ground  that  there  was  no 
reasonable  oanse  of  action,  and  as  against  the  mortgagees  of  the 
plaintiffs  share  on  the  ground  that  the  mortgagee  did  not  concur. — 
Sinclair  v.  James,  L.R.  [1894]  8  Ch.  634 :  63  L.J.  Ch.  873 ;  71  L.T.  488. 

(ii.)  Ch.  D. — Payment  into  Court — Satisfaction  of  Counter-claim — R,S,C., 
1883,  O.  xxii.,  r.  4. — The  plaintiff  desired  to  pay  money  into  Court  in 
satisfaction  of  a  claim  made  in  the  counter-claim,  but  the  Paymaster- 
General  refused  to  receive  the  money  on  the  ground  that  the  printed 
form  of  request  for  lodgment  of  money  did  not  contain  any  statement 
applicable  to  the  circumstances.  On  summons  by  the  plaintiff.  Held, 
that  he  was  entitled  to  pay  the  money  in,  and  that  a  statement 
applicable  to  the  circumstances  should  be  inserted  in  the  printed  form. 
—HuUhinson  v.  Barker,  71  L.T.  625. 

(iii.)  0.  A. — Payment  into  Court — Verdict  for  Smaller  Sum — Power  to  Order 
Re-Payment  of  Balance— li.S.C,  1883,  O.  xxii.,  r.  5  (6).— When  the 
defendant  does  not  deny  liability,  but  pays  money  into  Court,  and 
the  plaintiff  recovers  a  verdict  for  a  smaller  sum,  the  judge  may  order 
the  sum  awarded  to  be  paid  to  the  plaintiff,  and  the  balance  of  the 
money  paid  in  to  be  paid  to  the  defendant. — Gray  v.  Bartholomew^ 
43  W.R.  177. 

(iv.)  Ch.  J}.— Receiver — Surety — Extent  of  Liability. — A  receiver  of  the  rents 
and  profits  of  real  estate  having  made  default,  held,  that  the  surety 
was  liable  for  money  received  on  a  fire  policy  on  buildings,  part  of  the 
estate,  for  dividends  on  funds  in  Court,  being  proceeds  of  sale  of  real 
estate  liable  to  re-investment,  and  for  pure  personalty  paid  out  of 
Court  to  the  receiver  for  repairs  to  the  real  estate,  and  not  so  applied ; 
and  also  for  the  costs  of  removing  the  receiver  and  appointing  a  new 
receiver.—Gra^m  v.  Noakes,  L.R.  [1895]  1  Ch.  66;  71  L.T.  628; 
48  W.R.  108. 

(v.)  C.  A.—Service  out  of  Jurisdiction— R.S,C.,  1883,  0.  xi.,  rr,  1  {g),  2.— An 
action  of  deceit  was  brought  against  three  joint  defendants,  two  resi- 
dent in  England,  and  one  in  Scotland.  Held,  that  the  '*  comparative 
cost  and  convenience  *'  was  in  favour  of  proceeding  against  the  last 
defendant  in  the  English  action,  and  that  service  on  him  out  of  the 
jurisdiction  ought  to  be  allowed. — Williams  v.  Cartwrigkt,  L.R.  [1895] 
1  Q.B.  142. 

(vi.)  C.  A,— Service  out  of  Jurisdiction—Action  of  Tort—R,S.C„  1888,  O.  xi., 
r.  1  (//).— The  discretion  to  allow  service  of  a  writ  of  summons  out  of 
the  jurisdiction  whenever  any  person  out  of  the  jurisdiction  is  a 
necessary  and  proper  party  to  an  action  properly  brought  against  some 
other  person  duly  served  within  the  jurisdiction,  applies  to  an  action 
of  iori.—Williams  v.  Cartwright,  43  W.R.  145. 

(vii.)  P.  D. — Salvage — AJidavit  of  Value— Evidence^^Adndssion  of — Where 
the  plaintiff,  in  a  salvage  action  in  the  county  court,  not  having 
demanded  an  appraisement,  disputes  the  value  of  the  res  as  stated  in 
the  defendant's  affidavit  of  value,  and  tenders  evidence,  the  judge  must 
exercise  his  discretion  as  to  admitting  or  rejecting  such  evidence.  The 
value  of  the  res  ought,  as  a  general  rule,  to  be  proved  by  affidavit  or 
appraisement,  and  not  by  evidence  at  the  trial. — The  Argo,  71  L.T.  640. 

Su  WiU,  p.  61,  i. 
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Principal  and  Agent  :— 

(i.)  Q.  B.  D. — Stockbroker —Running  Stocks  against  Client. — In  an  action 
by  an  oatside  broker  against  a  client  to  recover  the  balance  of  aocoont 
in  respect  of  stocks  and  shares  alleged  to  have  been  bought  and  sold 
for  him,  it  appeared  that  the  plaintiff  appropriated  stocks  which  he 
already  held  to  the  client^s  account,  without  his  knowledge.  Held, 
that  the  broker  had  made  no  contracts  for  the  client,  and  could  not 
recover  differences  or  commissions.  It  also  appeared  that  after 
buying  stocks  for  the  client,  the  broker  without  his  knowledge  sold 
and  repurchased  them,  but  charged  the  client  with  differences,  as 
though  such  stocks  had  been  kept  open  on  his  account.  Held,  thai 
there  had  been  no  real  continuing  contract  in  existence  for  the  benefit 
of  the  client,  and  that  no  real  d^erenoes  had  arisen  which  could  be 
recovered.— iSik«Ito»  v.  Wood,  71  L.T.  616. 

Bailway  :— 

(ii.)  Q,  B.  D. — Bye-Law — Validity. — A  bye-law  of  a  railway  company 
provided  a  penalty  for  "  any  passenger  using  or  attempting  to  use  a 
ticket  on  any  day  for  which  such  ticket  is  not  available."  The 
appellant  used  a  ticket  on  a  day  for  which  it  was  not  available,  but 
without  any  fraudulent  intention.  Held,  that  In  the  absence  of  fraud 
he  was  not  liable  to  be  convicted,  and  that  the  bye-law  was  invalid. — 
Huffam  V.  NoHh  Staffordshire  Railway  Co.,  L.R,  [1894]  2  Q.B.  821 ; 
63  L.J.  M.C.  225  ;  71  L.T.  617  ;  43  W.R.  28. 

(iii.)  Railway  and  Canal  Commission.— CMt<—raxa<ion,— Where 
costs  are  awarded  upon  an  application  to  the  Commissioners,  the 
costs  of  three  connsd  will  not  be  allowed,  unless  the  case  involves 
great  complication  anddifficultv,  and  is  one  in  which  a  reasonable  and 
prudent  man  would  employ  tnree  counsel.  The  chance  of  counsel 
being  absent  should  be  considered,  but  it  should  be  assumed  that  all 
the  counsel  employed  can  attend  throughout  the  hearing. — Glamorgan 
County  CouncU  v.  G.W.R.,  L.R.  [1895]  1  Q.B.  21 ;  71  L.T.  736. 

(iv.)  C.  A.— Lanrf  taken  by  Company — User  of— Adjoining  Owner. — Where  a 
railway  is  built  upon  arches,  the  leasing  of  the  arches  to  tenants  for 
short  terms  is  not  a  user  of  the  company's  property  which  is  incom- 
patible with  the  purposes  of  their  undertaking;  and  an  adjoining 
owner,  who  sold  to  the  company  the  land  on  which  the  arches  are  built 
cannot  restrain  the  company  from  such  user. — Foster  v.  L,C.  db  DJt., 
48  W.R.  116. 

(v.)][Cll.  D. — Landowner— Covenants— Works — Personal  Service — Transfer 
of  Undertaking — Specific  Performance. — Where  a  railway  company  has, 
on  the  purchase  of  land,  and  as  part  of  the  consideration,  covenanted 
with  the  vendor  to  provide  accommodation  works  and  do  certain 
personal  services,  and  then  by  Act  of  Parliament  the  company  is 
dissolved,  and  the  undertaking  transferred  to  another,  *'  subject  to  the 
obligations  and  liabilities"  of  the  old  company,  the  vendor  can 
maintain  an  action  against  the  new  company  for  specific  performance 
of  the  whole  covenant. — Fortescue  v.  Lostwithiel  tC  Fotcey  Railway  Co.^ 
L.R.  [1894]  3  Ch.  621 ;  64  L.J.  Ch.  37  ;  71  L.T.  423 ;  43  W.R.  138. 

(vi.)  Q.  B.  D.  —  Purchase  of  Land  —  Compensation  —  Minerals  —  RaHwayg 
Clauses  Act,  1846,  ss.  77-80. — The  fact  that  a  railway  company  has 
given  notice  to  an  owner  to  treat  for  land  together  with  part  of  the 
minerals,  namely,  all  the  minerals  except  coal,  does  not  entitle  the 
owner  to  receive  compensation  for  the  coal  which  is  necessary  to  be 
left  for  the  support  of  the  line,  before  the  time  has  arrived  for  working 
the  same.—/;*  re  Lord  Gerard  and  L.  dN.WM.,  L.R.  [1894]  2  Q.B.  915 ; 
63  L.J.  Q.B.  764 ;  71  L.T.  648 ;  43  W.R.  9. 
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(i«)  C.  A.— Reasonable  FaciUties  for  Traffic.— Decision  of  Railway  Com- 
miBsion  {see  Vol.  19}  p.  lOO,  i.)  reversed. — Darlaston  Local  Board  v. 
L.  <^  N.W.R,,  63  L.J.  Q.B.  826 ;  71  L.T.  461 ;  43  W.R.  29. 

Keceiver:— 

(ii.)  C.  A. —  Liability  of  Receiver  and  Manager  of  Biuiness, — A  person 
appointed  by  the  Court  receiver  and  manager  of  a  business  is  primd 
facie  personally  liable  on  contracts  entered  into  by  him  as  receiver 
and  manager,  and  must  look  to  the  assets  for  an  indenmity. — Burt^ 
Bolton  db  Hayward  v.  BuU  and  Ward,  43  W.R.  180. 

Begistration  :— 

(iii.)  Q.  B,  D, — Appeal  from  Revising  Barrister. — No  appeal  lies  from  a 
decision  of  a  revising  barrister  upon  the  validity  of  a  notice  given  by 
an  elector,  under  the  Parliamentary  and  Municipal  Registration 
Act,  1878,  s.  28,  sub-s.  14,  in  the  case  of  duplicate  entries  of  his  name 
upon  the  list  of  voters  of  a  borou^,  selectmg  the  entry  to  be  retained 
for  voting.- iJf^.  v.  Chadwick,  L.R.  [1895]  1  Q.B.  165 ;  71  L.T.  636. 

(iv.)  Q.  B.  J),— Lodger^ s  Claim — Amendment — Power  of  Revising  Barrister — 
Parliamentary  and  Municipal  Registration  Act,  1878,  ss.  22,  28,  sub-s.  2. — 
A  claim  to  be  on  the  lodgers'  list  of  voters  was  duly  sent  in  to  the 
overseers,  the  name  of  the  parliamentary  borough  being  omitted.  In 
the  declaration  accompanying  the  claim  the  claimant  stated  that  he 
was  on  the  list  of  parliamentary  voters  for  "  the  said  parliamentary 
borough"  in  respect  of  the  same  lodgings.  The  revising  barrister 
refused  to  amend  the  claim  by  inserting  the  name  of  the  borough,  and 
expunged  the  claimant's  name  from  the  list.  Held,  that  he  had  power 
to  make  the  amendment,  and  ought  to  have  done  so. — Treadgold  v. 
Town  Clerk  of  Grantham,  L.R.  [1895]  1  Q.B.  163 ;  64  L.J.  Q.B.  29 ; 
71  L.T.  729. 

(v.)  Q.  B.  D. — Two  Names  on  List  in  respect  of  one  Property. — The  mere 
fact  that  a  person  whether  qualified  or  not  is  on  the  register  in  respect 
of  certain  premises,  is  not  enough  to  keep  off  a  person  who  is  properly 
qualified  in  respect  of  the  same  premises. — Warren  v.  Mavle,  71  L.T.  731. 

Bestraint  of  Trade  :— 

(vi.)  H.  L. — Contract — Validity — Unlimited  in  Space. — Decision  of  C.  A. 
(see  Vol.  18,  p.  97,  iii.)  affirmed.— Norcten/eWt  v.  Maxim-Nordenfeldt 
Guns  and  Ammunition  Co,,  L.R.  [1894]  A.G.  535;  63  L.J.  Ch.  908; 
71  L.T.  489. 

Bevenue  :— 

(▼ii.)  C.  A. — Account  Duty — Voluntary  Disposition— Release  of  Mortgage 
Debt — Benefit  to  Donor— Customs,  d'c.  Acts,  1881,  s.  38,  subs.  2  (a); 
1889,  «/ 11,  sub'S.  1. — A  mortgagee  obtained  an  order  for  foreclosure, 
but  before  it  became  absolute,  by  an  arrangement  between  the 
mortgagor,  the  mortgagee,  and  the  defendant,  the  mortgagee's  son,  the 
mortgagor  conveyed  the  premises  to  the  defendant  in  fee  simple,  and 
the  defendant  covenanted  to  pay  the  mortgagee  an  annuity  during  his 
life.  Upon'the  death  of  the  mortgagee  account  duty  was  claimed  upon 
the  amount  of  the  mortgage  debt.  Held,  that  there  was  a  "  gift  "  of 
the  mortgage  debt  to  the  defendant,  and  by  reason  of  the  covenant  to 
pay  the  annuity  there  was  a  *•  benefit  to  the  donor  by  contract,"  such 
*'  benefit "  not  being  confined  to  a  benefit  or  reservation  out  of  the 
subject-matter  of  the  gift,  and  that,  as  the  mortgage  debt  was  personal 
property,  the  account  duty  was  payable. — Attorney -General  v.  WorraU, 
L.R.  [1896]  1  Q.B.  99;  43  W.R.  118. 
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(i.)  Q.  B.  D. — Account  Duty — Voluntary  Disposition — Marriage  SettlemeiU — 
Children  of  Former  Marriage — Customs  and  Inland  Revenue  Acts^  1881, 
8.  38,  sub-s.  2 ;  1889,  s.  XI. — Where  a  widow  settles  her  property  on  a 
second  marriage,  her  children  by  her  former  marriage  are  within  the 
marriage  consideration,  and  limitations  in  their  favour  are  not  "volnn- 
tary  dispositions." — Attorney-General  v.  Jacobs-Smithy  71  L.T.  725. 

(ii.)  Q.  B.  D. — Excise —Proceedings  to  Recover  Penalties — Summary  Jurisdic- 
turn— Proof  of  Authority— 1  lO  8  Geo.  4,  c.  53,  s,  71— Inland  Revemu 
Act,  1890,  w.  21,  24. — Where  proceedings  to  recover  an  excise  penalty 
are  taken  by  an  Inland  Bevenne  officer  before  a  court  of  summary 
jurisdiction,  an  allegation  in  the  information  that  the  officer  is 
prosecuting  by  the  order  of  the  commissioners  is  sufficient  proof  of 
such  order,  the  provisions  of  the  former  Act  not  being  impliedly 
repealed  by  the  latter  Act.— Pyur  v.  TvUey,  L.R.  [1894]  2  Q.B.  794; 
63  L.J.  M.C.  272 ;  43  W.R.  61. 

(iii.)  C.  A. — Income  Tax — Assessment — Appeal  Against — Right  to  be  put  upon 
Oath, — X.  appealed  against  his  income  tax  assessment.  He  sent  in 
accounts,  and  tendered  himself  for  examination  on  oath  for  the 
purpose  of  verifying  them.  The  commissioners  refused  to  put  him 
upon  oath,  and  upon  the  evidence  rejected  the  appeal.  He  obtained  a 
rule  nisi  for  a  mandamus  to  the  commissioners  to  hear  and  determine 
the  matter,  or  to  state  a  special  case.  Held^  that  the  decision  of  the 
commissioners  was  merely  on  a  question  of  fact,  and  that  even  if 
there  was  a  question  of  law  in  the  contention  that  X.  was  entitled  to 
be  put  upon  oath,  and  that  his  oath  would  be  conclusive,  it  was  not 
one  in  respect  of  which  a  mandamus  ought  to  be  granted. — Reg.  v. 
ChetD,  71  L.T.  541. 

(iv.)  C.  A. — Income  Tax — Trade  Exercised  in  United  Kingdom — Agent, — R., 
a  French  wine  merchant,  employed  G.  as  his  agent  in  this  country  to 
obtain  orders.  The  wine  was  sent  from  France  direct  to  the 
customers.  The  invoices  were  made  out  by  B.,  and  sent  to  G.,  who 
sent  them  to  the  customers.  The  purchase-money  was  generally  sent 
direct  to  R.,  and  in  all  cases  the  receipts  were  made  out  by  R.,  and 
sent  by  him  to  the  customers.  Held,  that  R.  exercised  a  trade  in 
this  country  and  was  assessable  in  the  name  of  G.  as  his  agent. — 
Grainger  db  Son  v.  Gough,  L.R.  [1895]  1  Q.B.  71 ;  43  W.R.  184. 

(v.)  Q.  B.  D.-^ Income  Tax — English  Company— Business  Abroad — Profits  not 
remitted  to  England. — Two  English  companies  carried  on  business 
abroad.  The  profits  were  ail  earned  abroad  in  both  cases.  In  one 
case  the  board  of  directors  in  England  made  the  contracts  for  the 
supply  of  materials.  Held,  that  the  companies  were  liable  to  pay 
income  tax  only  on  such  part  of  the  profits  as  was  remitted  to  England 
for  distribution,  and  not  on  the  sums  retained  and  distributed  as 
dividends  abroad. — Denver  HotA  Co.  v.  Andrews ;  San  Paulo  Railway 
Co.  V.  Carter,  43  W.R.  109. 

Settled  Estate  :— 

(vi.)  Ch.  D. — Statutory  Power  of  Sale — Authority  to  Exercise — Female 
Trustees — Settled  Estates  Act,  1887. — Authority  to  exercise  the  statutory 
power  of  sale  was  given  to  two  ladies,  the  trustees  of  a  will,  limited 
to  their  joint  lives,  upon  evidence  that  the  petitioners  had  been 
unable  to  find  any  other  suitable  trustees. — In  re  Peahens  Settled  EsttUes, 
L.R.  [1894]  3  Ch.  520;  71  L.T.  371. 

Settled  Land:— 

(vii.)  C.  A,— Sale  of  Land— Costs—Settled  Land  Act,  1882.— Decision  of 
Ch.  D.  {see  Vol.  19,  p.  139,  vi.)  reversed. — Smith  v.  Lancaster, 
L.R.  [1894]  3  Ch.  439 ;  63  L.J.  Ch.  842;  43  W.R.  17;  71  L.T.  511. 
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(i*)  C.  A,— Building  Lease— Settled  Land  Acts,  1882,  s,  8,  syhs-s.  1 ; 
18B4,  8.  7. — A  lease  made  partly  in  consideration  of  the  outlay  by  t^e 
lessee  of  a  specified  sum  in  improvements  is  a  building  lease  within 
the  section  first  mentioned.  The  Court  will  not,  in  the  exercise  of  its 
discretion  under  the  latter  section,  sanction  a  building  lease  if  the 
repairs  or  improvements  agreed  to  be  done  by  the  lessor  are  such  as 
an  ordinary  landlord  is  expected  to  do. — In  re  DanielVs  Settled  Estates, 
L.R.  [1894]  3  Ch.  603 ;  71  L.T.  563  ;  43  W.B.  138. 
(ii.)  Ch.  J).— Glebe— Lands  Clauses  Act,  1845 ;  SettUd  Land  Acts,  1882, 
ss.  2,  21,  32;  1887,  ss,  1,  2. — An  award  imder  an  Inclosure  Act  to  a 
vicar  **  and  his  successors "  does  not  constitute  a  settlement  within 
sect.  2  of  the  Act  of  1882.  But  the  proceeds  of  sale  of  glebe  land 
taken  under  compulsory  powers,  and  paid  into  Court,  may  be  dealt 
with  under  sect.  2  of  that  Act  as  **  money  liable  to  be  laid  out  in  the 
purchase  of  land  to  be  made  subject  to  a  settlement." — E,  p.  Vicar  of 
Castle  Bytham,  64  L.J.  Ch.  156 ;  71  L.T.  606. 

Settlement:— 

(iii.)  Ch.  D. — Marriage — After-acquired  Property — Covenant  to  Settle, — If 
income  not  originally  included  in  an  after-acquired  property  clause  is 
invested  so  as  to  indicate  an  intention  of  the  owner  to  treat  it  as 
capital,  such  investment  becomes  subject  to  the  covenant.  The  same 
result  follows  in  the  case  of  a  sale  of  capital  property  not  originally 
included  in  the  covenant,  where  the  proceeds  are  laid  out  in  the 
purchase  of  property  coming  within  the  terms  of  the  covenant. — 
Wallis  V.  Bendy,  L.R.  [1895]  1  Ch.  109. 

(iv.)  Ch.  D. — Voluntary — Trust  for  Class — Period  of  Ascertaining. — A  fund 
was  settled  by  voluntary  deed  upon  such  of  the  younger  children  of  a 
third  person  as  should  attain  twenty-one.  Held,  that  no  additions 
could  be  made  to  the  class  after  one  child  had.attained  a  vested  interest, 
and  that  such  child  was  entitled  to  be  paid  his  share. — Knapp  v. 
Vassal,  L.R.  [1895]  1  Ch.  91 ;  71  L.T.  625. 

Ship:- 

(v.)  C.  A. — Charter-Party — Demurrage, — Lay  days  were  to  count  from 
forty-eight  hours  after  the  arrival  of  the  ship.  The  consignees 
allowed  the  discharge  to  begin  in  the  afternoon  of  the  day  of  arrival. 
Held,  that  **  running  days,"  in  the  clause  providing  for  loading,  meant 
calendar  days  and  not  periods  of  twenty-four  hours,  and  that  the 
whole  of  the  first  day  was  a  lay  day  as  the  discharge  had  been  allowed 
to  he&ii,—The  Katy,  71  L.T.  709. 

(vi.)  C.  A. — County  Court — Appeal  from — County  Courts  Admiralty  Juris- 
diction Act,  1868,  ss,  26,  Bl— County  Courts  Act,  1888,  s,  120.— An 
appeal  now  lies  on  a  question  of  law  nrom  the  judgment  of  a  county 
court  in  an  admiralty  action,  though  the  amount  of  the  judgment  is 
less  than  £50,  and  though  no  security  for  costs  has  been  given. — 
Neptune  Steam  Navigation  Co,  v.  Sclater  db  Procter,  71  L.T.  644 ; 
43W.R.  65. 

(vii.)  C.  A. — Jurisdiction — Necessaries, — The  Court  has  jurisdiction  over  a 
claim  for  necessaries  supplied  to  a  foreign  ship  in  a  foreign  port,  even 
though  the  port  is  not  in  the  high  seas. — The  Mecca,  71  L.T.  711. 

(viii.)  P.  D. — Prohibition  against  Inferior  Court — Injunction, — A  judge  of  the 
Admiralty  Division  has  power  to  grant  a  prohibition  witii  reference 
to  a  matter  pending  before  an  inferior  Court,  and  to  issue  an  injunction 
against  a  party  proceeding  in  an  inferior  Court  to  restrain  him  from 
proceeding.— r/w  Teresa,  71  L.T.  342. 
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(i.)  P.  "D,— Practice — Jury — AssefBors, — In  a  collision  action  in  a  oonniy 
court,  where  one  party  asks  for  a  jnry  and  the  other  demands 
assessors,  the  trial  must  he  hy  judge  and  assessors. — Kelly  v.  lile  of 
Man  Steam  Packet  Co,,  71  L.T.  731. 

(ii')  P.  D. — General  Average, — Where  a  ship  has  stranded  and  has  been 
got  off  by  means  of  her  engines  there  must  be  a  general  average 
contribution  for  the  coal  nsed.—The  Bona,  71  L.T.  551. 

(iii.)  C,  A. — Insurance — Damage  to  Part  of  Goods^Cost$  of  Examination,— 
A  cargo  of  iron  in  cases  was  insured  free  from  average  under  three 
per  cent.,  average  to  be  recoverable  on  each  package  separately  or  on 
the  whole.  Some  of  the  iron  was  damaged,  and  the  whole  of  the 
cargo  was  examined.  Held,  that  the  underwriters  were  not  liable  for 
the  costs  of  examination  of  the  undamaged  part  of  the  cargo. — Lysaght 
V.  Coleman,  L.R.  [1895]  1  Q.B.  49. 

(iv.)  C.  A.  &  P.  D. — Maritime  Lien — LiahilUies  Incurred  by  Master — Mort- 
gagees— Priorities-  -Merchant  Shipping  Act,  1889,  s.  1. — The  defendants, 
shipowners  in  London,  contracted  for  the  supply  of  coal  to  their  ship 
then  about  to  sail.  Part  of  the  payment  was  to  be  by  bill  of  excdiange 
drawn  by  the  master  on  the  defendants  in  favour  of  the  seller.  The 
bill  so  drawn  was  accepted  but  dishonoured,  and  the  master  issued  a 
writ  in  rem,  and  arrested  the  ship,  claiming  the  amount  of  the  bill  and 
charges,  and  the  costs  of  an  action  against  him  as  drawer.  Prior 
mortagees  intervened.  Held,  that  the  test  of  the  disbursements  or 
liabilities  of  the  master  in  respect  of  which  there  was  a  lien,  is 
whether  they  are  sucdi  as  would,  without  express  authority,  have 
pledged  the  owner's  credit.  In  the  present  case-  there  was  no  lien 
created  to  the  prejudice  of  the  interveners. — Orienta,  L.B.  [1894]  P.  271 ; 
63  L.J.  P.  129 ;  71  L.T.  343  and  711. 

(v.)  C.  A,— Narrow  Channel — The  Stein, — The  passage  known  as  the  Swin 
is  a  narrow  channel,  and  every  steamship  navigating  it  must,  when  it 
is  safe  and  practicable,  keep  to  the  starboard  side  of  the  channel. — The 
Minnie,  L.R.  [1894]  P.  336;  71  L.T.  715. 

(?i.)  P.  D. — Thames  Rules — Dredging  up— Stern  Light, — A  steamer  dredging 
up  the  Thames  stem  first  on  a  dark  night,  to  go  into  docks,  and 
showing  only  her  stern  light  to  ships  coming  down,  must  keep  a  look- 
out up  river,  and  give  a  sufficient  signal  when  she  sees  a  ship  ooming 
down.— The  Juno,  71  L.T.  341. 

(vii.)  H.  L. — Wreck — Obstruction — Liability  of  Owner — Harbour,  dtc.  Clauses 
Act,  1847t  s,  56. — A  ship  was  wrecked  at  the  mouth  of  a  river,  and  was 
abandoned  by  the  owner.  She  became  an  obstruction  and  a  danger  to 
navigation.  The  River  Ck>mmissioners  accordingly,  after  notice  to  the 
owners,  destroyed  the  obstruction,  and  sold  the  materials,  and  then 
sued  the  owners  for  the  expenses.  Held,  that  the  owners  were  not 
liable. — Arrow  Shipping  Company  v.  Tyne  Improvement  Commissionert, 
L.R.  [1894]  A.C.  508  ;  63  L.J.  P.  146 ;  71  L.T.  346. 

Solicitor  :— 

(viii.)  Ch.  D.—CosU— Mortgage  of  Leaseholds, — On  a  mortgage  of  leasehold 

Jiroperty  held  under  several  leases  by  the  original  lessee,  his  solicitors 
urnished  the  mortgagee's  solicitors  witt\  a  short  statement  of  dates 
and  particulars  of  the  leases,  which  were  all  in  the  same  form,  and  a 
form  of  the  covenants.  Held,  that  no  title  had  been  deduced,  and 
that  the  solicitors  were  not  entitled  to  the  scale  fee. —  Welby  v.  StiU, 
L.R.  [1894]  3  Ch.  691 ;  63  L.J.  Ch.  931 ;  43  W.R.  73. 
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(i.)  Ch.  "D.^Cotti—Scale— Lease— Itetn  Bill— General  Orders  August,  1882 
— Counterpart. — A  lease  in  writing  for  a  term  not  exceeding  three 
years  at  a  rack-rent,  or  an  agreement  for  the  same  is  within 
Schedule  I.,  Part  II.  of  the  General  Order.  The  lessee  on  paying 
the  hill  of  the  lessor's  solicitor  is  entitled  to  deduct  the  costs  of  the 
counterpart  from  the  scale  charge.  The  delivery  of  an  item  hill 
under  Schedule  II.  for  business  to  which  Schedule  I.  applies  does  not 
entitle  the  party  chargeable  to  insist  on  taxation  under  Schedule  II. — 
In  re  Negus,  L.R.  [1895]  1  Ch.  73 ;  71  L.T.  716 ;  64  L.J.  Ch.  79 ; 
43  W.R.  68. 

(ii.)  Q.  B,  D. — Misconduct — Punishment — Discretion — Solicitors  Act,  1843, 
s.  32. — It  having  been  proved  that  a  solicitor  has  allowed  an  unqualified 
person  to  use  his  name,  the  Court  has  no  discretion  as  to  punishment, 
but  must  strike  him  off  the  rolls.— lit  re  Kelly,  43  W.R.  191. 

(iii.)  C.  A,.— Partnership — Fraud  of  Partner— Liability. — The  plaintiff,  a 
client  of  a  firm  of  solicitors  in  which  R.  was  a  partner,  was  negotiating 
through  R.  for  a  loan  from  M.,  another  client  of  the  firm,  on  the 
security  of  land.  R.  falsely  represented  that  M.  required  further 
security,  and  induced  the  plaintiff  to  hand  him  certain  bonds,  which 
he  misappropriated.  M.  knew  nothing  about  the  bonds.  The  plaintiff 
sought  to  make  M.  and  the  partners  of  R.  liable  for  the  loss  of  the 
bonds.  Held,  that  M.  was  not  liable,  as  he  had  not  authorised  the 
inclusion  of  the  bonds  in  the  security ;  but  that  R.'s  partners  were 
liable  as  the  transaction  was  a  partnership  matter. — Rhodes  v.  Moules, 
71  L.T.  699;  43  W.R.  99. 

(iv.)  C.  A.—  Retainer — Agreement  as  to  Conduct  of  Defence, — X.,  the  defen- 
dant in  an  action  for  infringement  of  a  patent,  agreed  with  M.,  the 
seller  of  the  article  complained  of,  that  M.  should  conduct  the  defence 
and  that  his  solicitor  should  be  retained,  X.  being  indemnified.  X. 
retained  M.'s  solicitor  to  act  "in  the  defence  of  the  action  and  any 
appeals  therefrom,''  and  a  deed  of  indemnity  was  executed.  X.  was 
defeated  in  the  Court  of  Appeal.  An  appeal  was  presented  to  the 
House  of  Lords  which  X.  wished  to  stop,  and  he  withdrew  the 
retainer.  Held,  that  M.  was  entitled  to  an  injunction  to  restrain  X. 
from  breaking  his  agreement  and  withdrawing  his  retainer.  But  a 
further  indemnity  against  extra  costs  were  ordered. — Montforts  v. 
Marsden,  L.R.  [1895]  1  Ch.  11 ;  64  L.J.  Ch.  52 ;  71  L.T.  620. 

Sunday  Observanoe  :— 

(v.)  C.  A. — Lectures — Entertainment — Chairman  and  Keeper — Liahility  of — 

Lord*s  Day  Act,  1781, «.  1, 2.— Decision  of  Q.  B.  D.  {see  Vol.  20,  p.  26,  i.) 

aflarmed.— iJewf  v.  Wilson,  43  W.R.  161. 

Surety:— 

(vi.)  C.  A.— Payment  by  Surety—  Co-Surety— Right  of  Proof, — Decision  of 
Ch.  D.  (see  Vol.  20,  p.  18,  v.)  amrmed.— Morgan  v.  UiU,  L.R.  [1894J 
3  Ch.  400 ;  64  L.J.  Ch.  6  ;  71  L.T.  557 ;  43  W.R.  1. 

Tenant  for  Life  :— 

(vii.)  Ch.  D. — Settled  Shares  —New  Shares  allotted  in  respect  of  Old — Dividend. 
— A  company  resolved  that  its  capital  should  be  increased,  and  an 
offer  was  made  to  e^h  shareholder  to  apply  one  half  of  a  dividend, 
which  was  declared  shortly  after,  in  payment  for  new  shares  then 
allotted  to  him,  the  amount  to  be  paid  in  cash  if  he  declined  the  allot- 
ment. The  Court  considered  that  there  was  no  intention  of  capitalising 
the  profits.    Certain  shares  were  subject  to  the  trusts  of  a  will,  and 
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the  tmstees  accepted  the  new  shares  allotted  to  them.  Held^  the 
tenant  for  life  was  entitled  to  so  much  of  the  value  of  the  shares  as 
represented  the  dividend  declared,  and  that  the  balance  oaght  to  be 
treated  as  capital.— afoZaw  v.  Hitchefis,  L.R.  [1894]  3  Ch.  578; 
63  L.J.  Ch.  797;  71  L.T.  656. 

Tithes  :— 

(i.)  Q.  B.  D. — Redemption  Money — Valuer — Application  by — County  Court 
— Tithe  Actf  1891,  «.  10,  subs.  4.— A  county  court  has  jurisdiction  to 
hear  applications  by  a  valuer  duly  appointed  by  the  commissioners 
under  the  Tithe  Acts  for  recovery  of  sums  due  in  respect  of  redemption 
money. —Reg.  v.  Patterson,  L.R.  1896]  1  Q.B.  31 ;  64  L.J.  Q.B.  20 ; 
71  L.T.  671 ;  48  W.R.  127. 

Title  to  Land :— 

(ii.)  Ch.  D. — Possession  and  Acts  of  Ownership — Presumption. — Long  con- 
tinued and  uninterrupted  possession  and  acts  of  ownership  must  be 
referred  to  a  good  title,  provided,  first,  that  the  grant  presumed  must 
be  good  at  law,  and  secondly,  that  no  presumption  is  made  which  is 
contrary  to  proved  fact. — EUot  v.  Mayor,  <f c,  of  Bristol,  71  L.T.  659. 

Trade  Name:— 

(iii.)  C.  A.  Sl  Ch.  D. — Avoidance  of  Registration  as  Marks — Right  to  restreun 
User. — The  defendants  having  succeeded  in  compelling  the  words 
'*  Yorkshire  Belish,"  which  the  plaintiff  had  registered  as  a  trade- 
mark  for  sauces,  to  be  taken  off  the  register,  began  to  label  their  sauces 
with  those  words.  Held,  that  the  plaintiff,  having  shewn  that  the 
trade  previously  knew  that  the  words  denoted  his  sauce,  was  entitled 
to  restrain  the  defendants  from  using  them  without  taking  precautions 
to  prevent  purchasers  from  being  misled.  —  Powell  v.  Birmngham 
Vinegar  Brewery  Co.,  L.R.  [1894]  3  Ch.  449  ;  71  L.T.  393. 

(ir.)  Ch.  D. — Company  —  Calculated  to  Deceive  —  Affidavit  —  StrikiHg  out 
Paragraph. — A  foreign  company  trading  in  this  country  is  entitled  to 
restrain  the  use  of  a  name  so  similar  to  its  own  as  to  be  calculated  to 
deceive  customers.  To  state  that  the  members  of  a  plaintiff  company 
are  undischarged  bankrupts  is  irrelevant  to  the  action,  and  a  paragraph 
in  an  affidavit  containing  such  an  allegation  will  be  struck  out. — 
National  Folding  Box  and  Paper  Co.  v.  National  Folding  Box  Co., 
43  W.R.  166. 

Tramway:— 

(v.)  H.  L. — Compulsory  Purchase— Basis  of  Valuation. — ^Decision  of  C.  A. 
{see  Vol.  19,  p.  144,  i.)  affirmed.— Loudon  Street  Tramways  Co.  v. 
London  County  Council;  Edinburgh  Street  Tramways  Co.  v.  Lord 
Provost,  d;c.,  of  Edinburgh,  L.R.  [1894]  AC.  457 ;  63  L.J.  Q.B.  769 ; 
71  L.T.  301. 

Trustee:— 

(vi.)  C.  A. — Breach  of  Trust — Investtnent—LiahHUy  of  Retiring  Partner — 
Limitations. — Decision  of  Ch.  D.  {see  Vol.  19,  p.  107,  iv.)  affirmed. — 
Tu4:ker  v.  Tucker,  L.R.  [1894]  3  Ch.  429  ;  63  L.J.  Ch.  737 ;  71  L.T.  453. 

Vendor  and  Purchaser:— 

(vii.)  Ch.  J}.— Condition— Root  of  Title— Discovery  of  Prior  Defect.— k 
purchaser  cannot  make  any  objection  in  respect  of  a  defect  in  the 
title  discovered  aliunde,  which  is  prior  to  the  document  specified  by  the 
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conditionB  as  the  root  of  title,  snch  conditions  providing  that  the 
prior  title  shall  not  he  **  required,  investigated,  or  ohjeoted  to." — In  re 
National  Provincial  Bank  and  Marshall  L.T.  629 ;  43  W.R.  186. 

(i.)  Ch.  D. — Interest  on  Purchase  Money — Wilful  Default — Damages  for 
Delay. — A  contract  provide  for  completion  on  29th  Septemher,  1898, 
and  for  payment  of  interest  in  case  of  delay  from  any  cause  other 
than  wilful  default  of  the  vendor.  The  title  was  accepted  and  the 
draft  conveyance  sent  to  the  vendor,  framed  on  the  supposition  that  a 
necessary  admittance  and  surrender  had  heen  made.  On  finding  that 
it  had  not  heen  done  the  purchaser  wrote  on  18th  September  requiring 
the  vendor  to  take  the  necessary  steps.  Owing  to  the  vendor's 
neglect  the  admittance  was  not  completed  till  14th  December.  The 
purchaser  was  ready  to  complete  on  29th  September,  and  paid  the 
money  into  a  bank,  but  possession  was  refused.  He  took  out  a 
summons  for  a  declaration  that  he  was  not  liable  to  pay  interest,  and 
that  he  was  entitled  to  damages  for  loss  caused  by  the  delay  in  getting 
possession.  Held,  that  there  was  wilful  default  on  the  part  of  the 
vendor,  and  that  the  purchaser  was  not  liable  to  pay  interest,  but 
that  damages  oould  not  be  awarded  on  a  summons. — In  re  Wilson  and 
Stephens,  L.R.  [1894]  3  Ch.  546;  63  L.J.  Ch.  863;  71  L.T.  388; 
43  W.R.  23. 

Ventry :— 

(ii.)  Ch.  D. — Hates — Illegal  Expenses, — A  water  company  had  been  held 
entitled  to  make  a  special  charge  for  supplying  water  to  fixed  baths 
in  dwelling-houses.  The  defendants  were  restrained  by  the  Court 
from  applying  money  out  of  the  rates  of  the  parish  in  contributing 
towards  the  costs  of  persons  who  were  desirous  of  trying  the  question 
a  second  time,  or  in  doing  anything  to  instigate  or  aid  persons  to  resist 
payment  of  the  charge.  —  Attorney-General  v.  Camberwell  Vestry , 
71  L.T.  478 ;  63  L.J.  Ch.  878. 

Warehouseman*— ^««  Bankruptcy,  p.  34,  iv. 

Waterworks  :— 

(ill.)  Q.  B.  D. — Rate — Summons — Demand — Waterworks  Clauses  Act,  1847, 
M.  70,  74,  85 — Railways  Clauses  Act,  1845,  «.  140. — Where  a  summons 
has  been  taken  out  for  arrears  of  water  rate,  it  is  not  necessary  as  a 
condition  precedent  to  the  making  of  an  order,  that  a  demand  should 
have  been  made  for  the  amount  before  the  issue  of  the  summons. — 
East  London  Waterworks  Company  v.  Kyjffvn,  L.R.  [1895]  1  Q.B.  55 ; 
71  L.T.  615. 

(iv.)  Ch.  D. — Water  Company* s  District — Sewerage  Works, — The  defendants 
were  constructing  sewerage  works  within  the  plaintiffs*  district, 
and  in  connection  therewith  were  sinking  a  well,  and  providing  pumps 
and  pipes  for  the  purpose  of  flushing  their  sewers.  Held,  that  these 
were  not  **  waterworks  "  within  the  meaning  of  the  Public  Health  Act, 
1875,  and  that  the  defendants  were  entitled  to  construct  and  use  them. 
— West  Surrey  Water  Company  v.  Chertsey  Ouardians,  L.R.  [1894] 
8  Ch.  513 ;  63  L.J.  Q.B.  806 ;  71  L.T.  368 ;  43  W.R.  7. 

Weights  and  lleasures:— 

(v.)  Q.  B.  D.— CoaZ  in  Sacks— Label — Representation  of  Seller— Weights  and 
Measures  Act,  1889,  «.  29.— A  metal  label  attached  to  a  sack  of  coal 
indicating  that  the  sack  when  full  contains  half  a  hundredweight, 
constitutes  a  representation  within  the  meaning  of  the  section  above 
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mentioned*  that  the  sack  when  filled  and  delivered  by  the  carter  to 
the  purchaser  contains  that  weight  of  coal. — FrankUn  v.  Godfrey, 
63  L.J.  M.C.  289 ;  43  W.R.  46. 

Will  :- 

(i.)  Ch.  D. — Bequest  of  Leaseholds  upon  Trusts— Repairs — Corpus  or  Income. 
— Testator  gave  all  his  residue  to  trasteeu  apon  trust  to  receive  the 
rents  and  profits,  and  in  the  first  place  to  pay  all  the  costs,  charges, 
and  expenses,  and  out  of  the  balance  to  pay  certain  legacies  and 
annuities,  the  latter  to  abate  in  case  the  balance  should  be  insufficient. 
The  residue  included  leaseholds,  and  the  trustees,  after  notice  from  the 
lessors,  executed  repairs  at  a  cost  greater  than  the  value  of  the 
remainder  of  the  term.  Held,  that  the  cost  of  the  repairs  was  payable 
out  of  income,  and  not  out  of  corpus. — Dehney  v.  Eckett.  71  L.T.  659 ; 
43  W.R.  64. 

(ii.)  C.  A.,— Charity— Lapse— Cy-pres. — Decision  of  Ch.  D.  (see  Vol.  20, 
p.  28,  u.)  affirmed.— iJymer  v.  Stanjield,  L.R.  [1895]  1  Cb.  19; 
71  L.T.  590;  43  W.R.  87. 

(ill.)  Ch.  J),— Construction— Condition  to  Resettle— Money  Liable  to  be  Laid 
Out  in  Land. — A  testator  gave  his  residue  to  A.  on  condition  that  A. 
should  disentail  and  resettle  property  the  subject  to  a  settlement,  and 
of  which  A.  was  tenant  in  tail.  The  property  comprised  money  liable 
to  be  laid  out  in  land.  Held,  that  to  comply  with  the  condition  such 
money  must  be  iucluded  in  the  resettlement. — Bassett  v.  St,  Levan, 
71  L.T.  718 ;  43  W.R.  166. 

(iv.)  C.  A. — Construction-  Power  or  Trust — Release  o/.— Testator  gave  his 
wife  for  life  the  income  of  a  fund,  and  provided  that  if  he  had  no 
children  "  my  wife  may  bequeath  or  appoint  "  the  fund  *'  to  such  of 
my  relatives  or  next-of-kin  as  she  shall  think  proper :  the  remainder 
of  my  property  to  be  divided  into  forty-three  parts."    The  forty-three 

{>arts  were  disposed  of,  and  the  wife  was  appointed  "residuary 
egatee."  There  were  no  children,  the  wife  survived  the  testator,  and 
executed  a  release  of  her  power  of  appointment.  She  then  claimed  the 
fund  absolutely.  Held,  tnat  even  if  the  fund  did  not  pass  under  the 
bequest  of  ''  the  remainder  of  my  property,"  the  wife  did  not  become 
entitled  thereto  by  releasing  her  power.  —  Brierley  v.  Bricrley, 
43  W.R.  36. 

(v.)  Ch.  D. — Construction — *•  Relations  " — Illegitimacy — Power  of  Appoint- 
ment— Powers  Law  Amendment  Act,  1874. — Testator  gave  half  his 
residue  after  his  wife's  death  *'  to  my  wife's  relations  as  she  may 
direct."  The  wife  was,  to  the  testator's  knowledge,  illegitimate,  but 
had  always  been  treated  as  legitimate  by  her  parents ;  she  was  forty- 
seven  years  old  and  had  no  children.  Held,  that  **  relations  "  meant 
persons  who  would  have  been  her  relations  had  she  been  legitimate, 
that  the  power  was  one  of  distribution  only,  and  that  the  objects  were 
therefore  confined  to  the  statutory  next-of-kin  of  the  wife ;  and  that 
the  Act  above  mentioned  did  not  alter  the  law  on  this  point. — Starkey 
V.  Eyres,  L.R.  [1894]  8  Ch.  665;  63  L.J.  Ch.  779 ;  43  W.R.  70. 

(vi.)  Ch.  D. — Constmction — Mortmain — Mortmain  Acts,  1888,  «.  4  ;  1891,  «.  5. 
— A  gift  of  land  to  a  charity  in  the  will  of  a  person  dying  after  the  Act 
of  1891  is  valid  although  the  interest  given  is  reversionary. — Forbes  v. 
Hume,  71  L.T.  609 ;  43  W.R.  188. 

(vii.)  Ch.  D. — Construction — **  Die  without  leaving'  any  Male  Issue  " — Wills 
Act,  s.  29. — Devise  of  land  to  A.,  his  heirs  and  assigns,  with  a  gift  over 
if  A.  should  '*  die  without  leaving  any  male  issue."  Held,  that  A.  took 
an  estate  in  fee  simple  subject  to  an  executory  devise  over. — Edwards  v. 
Edwards,  L.R.  [1894]  3  Ch.  644  ;  43  W.R.  169. 
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(i )  Ch.  D. — General  Potcer  of  Appointment^Real  Estate — Personal  Estate^ 
French  Will — Originating  Summons — Form  of  Question. — An  English 
lady,  domiciled  in  France,  had  a  general  power  of  appointment  over  a 
fund  representing  a  share  of  the  proceeds  of  land  sold  in  a  partition 
action,  which  was  liahle  to  be  laid  ont  in  land  under  the  Settled  Estates 
Act,  1877.  She  made  a  French  will  giving  all  her  properties  and 
chattels  to  T.  Held,  that  the  will  was  an  exercise  of  any  power  of 
appointment  which  the  testatrix  had  over  personal  estate,  and  that  the 
fund,  being  personal  estate  in  form  passed  under  it.  An  originating 
summons  for  the  opinion  of  the  Court  on  the  construction  of  an 
instrument  should  state  the  questions  categorically,  and  not  in  general 
terms,  such  as  '*who  is  entitled  to"  the  property  in  question. — 
Lloyd  V.  Tardy,  L.R.  [1894]  3  Ch.  607;  63  L.J.  Ch.  822;  71  L.T.  401. 

(ii.)  Ch.  D. — Gift  of  £3  per  cent.  Annuities. — In  sect.  25,  sub-sect.  2,  of  the 
National  Debt  Act,  1888,  the  word  instrument  includes  a  will. — 
Churchill  v.  St.  George's  Hospital,  L.R.  [1894]  3  Ch.  649  ;  71  L.T.  616  ; 
64  L.J.  Ch.  42  ;  43  W.R.  95. 

(iii.)  Ch.  D. — Land  Abroad— Proceeds  of  Sale.— The  proceeds  of  sale  of 
foreign  land  can  be  settled  by  an  English  will  in  a  manner  valid  by 
English  law,  even  if  such  a  settlement  of  the  land  itself  is  invalid  by 
the  lex  loci.  But  a  trust  invalid  by  the  lex  loci  cannot  be  enforced  in 
this  country  until  a  sale  has  taken  place. — Whitwham  v.  Piircy, 
L.R.  [1895]  1  Ch.  83;  43  W.R.  134. 

(iv.)  Ch.  "D.—Life  Estate  by  Implication.-  Under  a  bequest,  after  the  death 
of  A.,  to  the  testator's  statutory  next-of-kin,  A.  takes  a  life  estate  by 
implication ;  but  not  so  where  the  bequest  is  to  persons  who  are  some 
members  of  the  class  of  the  testator's  next-of-kin. — Chamberlain  v. 
Spnngfield,  L.R.  [1894]  3  Ch.  603. 

(v.)  Ch.  D,— Locke  King's  Act,  1877 — Vendor's  Lien— Building  Agreement. — 
A  building  agreement  provided  for  leases  with  ground  rents  up  to  £180 
a  year;  and  provided  that  the  lessor  should  have  the  option  of 
purchasing  from  the  lessee  further  ground  rents  to  be  created  out  of 
other  land  of  the  lessor,  which,  if  such  option  were  not  exercised,  was 
to  be  conveyed  to  the  lessee  at  a  small  and  specified  price.  The  lessee 
exercised  the  option  and  died.  Held,  that  her  devisees  took  the  land 
subject  to  payment  of  the  purchase  money  in  respect  of  the  further 
ground  rents.— Brooman  v.  WithaU,  L.R.  [1894]  3  Ch.  658; 
63  L.J.  Ch.  855 ;  71  L.T.  481 ;  48  W.R.  51. 

(vi.)  C.  A,— Remoteness. ^Decision  of  Ch.D.  {see  Vol.  19,  p.  147,  i.)  affirmed. 
—TuUeit  V.  ColvilU,  L.R.  [1894]  3  Ch.  351 ;  63  L.J.  Ch.  790 ;  71  L.T.  413. 

(vii.)  P.  D. — Probate — Revocation — Undue  Execution — Presumption. — In  an 
action  to  revoke  probate,  granted  in  common  form  eight  years  ago,  on 
the  ground  of  undue  execution,  both  of  the  attesting  witnesses  swore 
that  they  did  not  sign  in  the  testator's  presence,  but  in  other  points 
their  evidence  did  not  agree.  Held,  that  the  presumption  of  law 
omnia  prasumuntur  rite  esse  acta  must  prevail  against  their  evidence. — 
Dayman  v.  Dayman,  71  L.T.  699. 
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ALL    REPORTED    CASES, 

IN  TBI 

For  Febbuary,  March,  and  April,  1895. 

By    C.    H.    LoMAX,    M.A.,    of   the    Inner    Temple, 
Barrister-at-Law. 


Administration :— 

(i.)  Ch.  D.  ^Account  Duty — Power  of  AppoinimentSticeeiHve  Appointmenti, 
—The  donee  of  a  power  of  appointment  over  a  sam  of  consols  made 
snccessive  appointments  by  deed  of  specific  amounts,  subject  to  her 
life  interest,  and  appointed  the  residue  by  will.  Ueld^  that  the  account 
duty,  and  the  costs  of  administering  the  fund  must  be  borne  by  the 
appointees  raiahlj,  ^  Tucket  v.  Shaw,  L.B.  [1895]  1  Ch.  843; 
64  L.J.  Ch.  288;  71  L.T.  873 ;  43  W.R.  816. 

(ii.)  C.  A.— Insolvent  Estate — Claim  of  Wife — Loan  for  Business  Purposes — 
Judicature  Act,  1875,  ».  10— Married  Women's  Property  Act,  1882,  «.  8. — 
Where  a  married  woman  has  lent  money  to  her  husband  for  business 
purposes,  her  claim  to  repayment  will  be  postponed  to  the  claims  of 
other  creditors  in  the  administration  of  his  estate  if  insolvent.  The 
rule  applies  if  the  estate  is  solvent  at.  his  death,  but  becomes  insolvent 
if  the  costs  of  the  administration  action  are  taken  into  account. — 
Tarn  v.  Emmerson,  48  W.R.  406. 

(iii.)  Ch.  D.^Payment  of  Legacies— Realty  and  Personalty.— Where  a 
testator  bequeaths  l^acies  and  then  devises  and  bequeaths  the  residue 
of  his  real  and  personal  estate,  the  legacies  are  charged  upon  the  real 
estate,  but  are  payable  primarily  out  of  the  personalty,  unless  the 
testator  directs  Uiat  they  are  to  be  paid  out  of  the  mixed  fund,  in  which 
case  they  are  payable  rateably  out  of  both  realty  and  personalty. — 
Knight  v.  Knight,  L.R.  [1895]  1  Ch.  499;  64  L.J.  Ch.  305. 

(iv.)  P.  J}.— Creditor.— The  Court  declined  to  depart,  on  the  ground  of 
convenience,  from  the  rule  that  a  creditor,  applying  for  a  grant,  must 
take  a  general  grant.— In  the  goods  of  Sheather,  71  L.T.  848. 
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(i.)  P.  D.^Lunaey  of  AdimnUtrtUor—Orant  for  uu  o/.— Where  a  single 
administrator  becomes  insane,  and  a  person  is  appointed  nnder  &e 
Lnnacy  Act,  1890,  s.  116,  with  only  specified  powers,  the  Coort  will 
make  a  grant  to  another  of  the  next-of-kin  for  the  use  of  sach 
administrator  daring  his  lunacy,  impounding  the  original  grant. — In 
the  goodi  of  Cooke,  l!r.  [1895]  P.  68 ;  64  L.J.  P.  85 ;  72  L.T.  121. 

Adulteration  :— 

(U.)  Q,  B.  D. — Sample — Purchase  for  AnalysU — AdmUsion  of  Offence — 
Notification— Sale  of  Food  and  Drugs  Act,  1875,  it.  13,  li—Margarine  Act, 
1887,  ss.  6, 12. — It  is  a  condition  precedent  to  a  prosecution  under  the 
Acts,  that  the  inspector,  after  purchasing  a  sample,  should  notify  the 
seller  of  his  intention  to  have  an  analysis  made,  and  that  the  analysis 
should  be  made,  although  the  seller  at  the  time  admits  an  offence 
against  the  Acts.— 5mart  dt  'Son  v.  Watts,  L.B.  [1895]  1  Q.B.  219; 
64  L.J.  M.C.  89 ;  71  L.T.  768 ;  48  W.R.  879. 

Banker:— 

(iii.)  Q.  B.  "D.— Letter  of  Credit— BiUs  Drawn— Term  of  Letter  of  Credit.— 
The  defendants  addressed  a  letter  of  credit  to  K.  and  Co.,  undertaking 
to  open  a  credit  for  £5,000  in  favour  of  E  and  Co.,  **  to  be  availed  of 
by  drafts  on  us  against  produce  bought  and  paid  for  by  you,  but  not 
immediately  ready  for  shipment."  K.  and  Co.  drew  bills  on  the 
defendants  without  having  bought  produce,  and  negotiated  them  with 
the  plaintiffs,  who  knew  the  terms  of  the  letter  of  credit.  The 
defendants  declined  to  accept  the  bills.  Held,  that  they  were  not 
liable,  as  no  goods  had  been  '*  bought  and  paid  for  "  by  K.  and  Co. 
—Chartered  Bank  of  India,  Australia,  and  China  v.  Macfadyen, 
48  W.R.  897. 

Bankruptcy :— ^ 

(iv.)  Q.  B.  J}.— Act  of— Absenting  Himself — ^A  jud^ent  debtor,  who  pre- 
vious to  the  judgment  had  been  living  in  lodgings  under  an  assumed 
name,  removed  after  the  judgment  to  other  lodgings,  leaving  no 
address,  and  not  oommunicatinfi  her  address  to  her  solicitor.  Held, 
that  she  was  *'  absenting  *'  herself  within  the  meaning  of  sect.  4,  sub- 
sect.  1  (a),  of  the  Bankruptcy  Act,  lS8S,—E.p,  Jackson ;  in  reAlderson^ 
L.B.  riB95]  1  Q.B.  188;  64  L.J.  Q.B.  188. 

(v.)  C.  A. — Adjudication — Adjournment  —  Discretion.— On  an  applioaticm 
under  sect.  20  ({)  of  the  Bankruptcy  Act,  1888,  to  adjudicate  a  debtor 
bankrupt,  the  registrar  has  a  discretion,  for  sufficient  reason,  to 
adjourn  the  application  under  sect.  105.  Semble,  that  the  fact  that  an 
inunediate  adjudication  would  result  in  injustice  to  the  creditors  is 
a  •*  sufficient  reason."— J?,  p.  Official  Receiver;  in  re  Lord  TkurUne, 
48  W.R.  408. 

(vi.)  Q.  B.  D. — Administration  of  Deceased's  Estate — Costs — Bankntpicy 
Act,  1888,  s,  125. — The  words  **  testamentary  expenses"  in  the  section 
include  the  costs  of  the  executrix  in  a  creditor's  action  for  administra- 
tion, which  are  payable  in  full. — E,  p,  Clark;  in  re  Chapman, 
71  L.T.  778. 

(vii.)  C.  A. — Annulment — Private  Bargain  by  Creditor, — Decision  of  Ch.  D. 
IseeYol.  19,  p.  114,  vii.)  reversed.— AfcDmnott  v.  Boyd,  64  L.J.  Ch.  IS ; 
71  L.T.  502. 

(viii.)  O.  A. — Bankruptcy  Notice — *'  Final  Judgment " — Bankruptcy  Act,  188S, 
8, 4,  siib'S,  I  (g). — Aii  order  made  by  the  Court  of  Bankruptcy  on  motion 
setting  aside  an  assignment  of  certain  of  the  bankrupt's  property,  and 
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direoting  the  assignee  to  pay  the  costs  of  the  motion,  is  not  a  **  final 
jadgment "  so  as  to  support  a  bankruptcy  notice  against  the  assignee 
on  his  non-payment  of  the  costs.--JB.  p.  OMeial  Receiver,  L.R.  [1895] 
1Q.B.609;  43W.R.305. 

(i.)  Q.  B.  D,^  Bankruptcy  Notice—Married  Woman — Judgment  Against — 
Bankrupcty  Act,  1883,  «.  4.  mb-g,  1  (g)— Bankruptcy  Rules,  1886,  r.  136 ; 
Appendix,  Form  6. — A  judgment  recovered  against  a  married  woman 
does  not,  upon  the  death  Si  her  husband,  render  her  personally  liable 
to  pay  the  judgment  debt,  so  as  to  entitle  the  judgment  creditor  to 
issue  a  bankruptcy  notice  to  her  upon  such  judgment. — E»  p.  Levene; 
in  re  Hewett,  L.R.  [1895]  1  Q.B.  328;  64  L.J.  Q.B.  185;  72  L.T.  60; 
43  W.R.  237. 

(ii.)  C.  A.— Bankruptcy  Notice— Judgment^**  Final  ''—Bankruptcy  Act,  1888, 
8.  4,  8ub'8,  1  (g), — An  interlocutory  order  was  made  for  the  payment 
of  A.*s  costs  by  X.  A.  brought  an  action  for  the  taxed  costs,  and 
obtained  judgment  by  default.  Held,  that  it  was  a  "  final  judgment  " 
upon  which  a  bankruptcy  notice  could  be  issued. — E,  p,  McDermott ; 
in  re  Boyd,  L.R.  [1895]  1  Q.B.  611. 

(iii.)  C.  A,— Notice—Irregularity— No  Substantial  Injustice, — In  an  action 
by  the  petitioning  creditor  against  the  debtor  and  five  others  judgment 
was  recovered  against  the  debtor  and  three  out  of  the  five.  In  a 
bankruptcy  notice  the  judgment  was  stated  to  have  been  recovered 
against  all  the  defendants,  their  names  being  given.  Held,  that  the 
notice  was  good,  no  substantial  injustice  being  caused  by  the  irregu- 
larity.—£.  p,  Gibson  ;  in  re  Low,  43  W.R.  405. 

(iv.)  Q.  B.  D.—BiU  of  Lading— Indorsement— Act  of  Bankruptcy— Title  of 
Tnutee— Bankruptcy  Act,  1883,  ss,  43,  48  (g), — Plaintiff  consigned  goods 
to  E.  under  a  bill  of  lading.  E.  indorsed  tne  bill  to  G.,  his  clerk,  before 
obtaining  possession  of  the  goods,  directing  him  to  sell,  and  account  to 
the  plaintiff.  He  then  assigned  his  goods  for  the  benefit  of  creditors, 
and  was  subsequently  adjudicated  bankrupt.  On  an  interpleader  issue 
between  the  plaintiff  and  the  trustee  in  bankruptcy  the  jury  found 
that  the  property  in  the  goods  had  passed  to  E.,  and  that  he  indorsed 
the  bill  because  he  believ^  the  goods  to  be  the  plaintiff^s,  and  not  from 
a  desire  to  prefer  him.  Held,  that  the  transaction  was  not  fraudulent 
and  void,  but  that  the  property  did  not  pass  to  G.  as  agent  for  the 
plaintiff  or  otherwise,  and  that  the  goods  were  still  part  of  E.'s  estate 
at  the  time  of  executing  the  deed  of  assignment,  and  that  the  trustee 
was  therefore  entitled. — Lauritzen  y.  Carr,  72  L.T.  56. 

(v.)  C.  A, — Hire  Agreement — Assignment  of. — Decision  of  Q.  B.  D.  {see 
Vol.  20,  p.  33,  vi.)  afBrmed.— £.  p,  Isaacson;  in  re  Mason,  L.R.  [1895] 
1  Q.B.  383  ;  43  W.R.  278. 

(vi.)  C.  A. — Petitioning  Creditor's  Debt — Judgment  obtained  by  Compromise — 
Fraud— Barikruptcy  Act,  1883,  s.  7. — When  a  petitioning  creditor's  debt 
is  founded  upon  a  judgment  obtained  by  the  compromise  of  an  action, 
the  Court  may  reject  the  debt  as  not  a  good  petitioning  creditor's  debt, 
if  after  enquiring  into  the  transactions  between  the  parties  the  Court 
can  see  that  the  compromise,  though  not  fraudulent,  was  unfair  and 
unreasonable.— £.  p,  Troup;  in  re  Hawkins,  L.R.  [1895]  1  Q.B.  404; 
72  L.T.  41 ;  48  W.R.  306. 

(vii.)  C.  A.—ProtecUd  Transaction  —  Charging  Order,— k  charging  order 
against  a  fund  in  Court  belonging  to  the  bankrupt  is  not "  an  execution 
against  the  goods  of  a  debtor  "  within  sect.  45  of  the  Bankruptcy  Act, 
1883,  nor  a  protected  transaction  within  sect.  49, — Courage  v.  O'Shea, 
L.R.  [1895]  1  Ch.  325  ;  64  L.J.  Ch.  263 ;  71  L.T.  827 ;  43  L.R.  232. 

E  2 
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(i.)  Q.  B.  J}.— Secured  Creditor— Vahtation  of  Secwihf, —-In  sending  in  his 
proof  a  secured  creditor  need  not  state  which  particular  secorities  he 
holds  against  which  particular  debts,  nor  separatdv  assess  the  value 
of  each  secnrity,  bnt  may  valne  his  securities  in  a  lump  sum  against 
the  total  amount  of  his  debt.— In  re  Smith  and  Logan  ;  e,  p.  Fleuher  v. 
Brandon,  43  W.R.  418. 

(ii.)  C.  A.— Undue  Preference — Suspension  of  Certificate — Banhruptey  Act, 
1890,  «.  8,  sub  s  3  (t). — If  a  bankrupt  within  three  months  before  the 
receiving  order  pays  in  full  a  creditor  who  would  probably  be  entitled 
to  preference  in  bankruptcy,  the  payment  is  an  "  undue  preference,*' 
which  makes  suspension  of  his  certificate  necessary.  Semble,  that 
the  result  would  be  the  same  even  if  the  creditor  would  certainly 
be  entitled  to  preference. — E.  p,  Bryant;  in  re  Bryant,  L.B.  [1895] 
IQ.B.  420;  72  L.T.  133. 

Bill  of  Exchange :~ 

(iii.)  C.  A. — Accommodation  BUI — Fraudulent  AlteraUon—LiainUty  of  Aeeep* 
tor.— Decision  of  Q.  B.  D.  (tee  Vol.  20,  p.  3,  iii)  affirmed.— ScAo(/SeM 
V.  Lord  Londesborough,  L.B.  [1895]  1  Q.B.  536 ;  72  L.T.  46 ;  43  W.B.  831. 

Bill  of  Sale  :- 

(iv.)  Q.  B.  D. — Assignment  for  JCreditors — Registration — Time  Lvmt  for 
Assent — Notice—BiUs  of  Sale  Act,  1878,  f.  4. — A  de^d  of  assignment  is 
not  prevented  from  falling  within  the  exception  in  the  section  above 
mentioned,  by  reason  only  that  a  time  limit  is  imposed  within  which 
creditors  must  assent  in  order  to  gain  the  benefit  of  the  deed,  so  long 
as  it  provides  for  notice  to  them.  Such  a  deed,  therefore,  doee  not 
require  registration  as  a  bill  of  sale. — Hadley  dt  Sons  v.  Beedom,  L.R 
[1895]  1  Q.B.  646;  64  L.J.  Q.B.  240;  43  W.B.  218 

Building  Society:— 

(v.)  Ch.  D,' -Rule— Construction. — Held,  upon  the  construction  of  a  rule 
of  the  defendant  society,  that  notices  of  withdrawal  which  by  the 
rule  became  effective  on  or  before  a  certain  date  were  entitled  to 
priority  over  notices  received  after  that  date,  there  being  nothing  to 
negative  the  presumption  that  charges  take  effect  in  order  of  date.— 
Botten  V.  City  and  Suburban  Permanent  Benefit  Building  Society, 
72  L.T.  87. 

Carrier:— 

(vi.)  Q.  B.  J},— Wharfinger — Liability  as  Common  Carriers. — ^Wharfingers, 
who  described  themselves  as  wharfingers,  lightermen,  and  carmen, 
carried  goods  from  their  wharf  for  their  wharf  customers,  but  not  for 
strangers,  except  at  arranged  prices,  and  not  then  unless  they  considered 
the  business  good.  Held,  that  they  were  not  common  carriers,  or 
liable  as  such.— CAottocA  v.  Bellamy,  64  L.J.  Q.B.  250. 

Charity  :— 

(vii.)  Ch.  D. — Administration —Scholarihip — Action  to  Obtain — Charity 
Commissioners— Consent  of. — The  foundation  deed  of  a  scholarship 
provided  for  the  award  thereof  to  the  qualified  candidate  who  should 
pass  the  best  examination  in  certain  subjects.  The  plaintiff  alleged 
that  he  had  obtained  the  highest  marks  at  the  examination,  but  that 
the  scholarship  had  not  been  awarded,  and  he  claimed  possession. 
Held,  that  bv  presenting  himself  for  examination  the  plaintiff  did 
nothing  which  constituted  a  contract  with  the  trustees,  that  his  claim 
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inyolved  a  partial  administration  of  the  trusts,  and  that  the  certificate 
of  the  Charity  Commissioners  was  necessary  for  the  continuance  of 
the  action.— JRooJk«  v.  Dawson,  L.R.  [1896]  1  Ch.  480 ;  64  L.J.  Ch.  801 ; 
72L.T.  248;  48  W.R.  818. 

(i.)  Ch.  D. — Endowment — Charity  Commistwnera, — Where  funds  were 
bequeathed  to  trustees  upon  trust  to  apply  and  appropriate  the  same 
as  they  in  their  uncontrolled  discretion  should  thmk  proper  for  the 
advancement  of  education  and  learning;  held,  that  the  (marity  was 
subject  to  the  general  jurisdiction  of  the  Charity  Commissioners,  and 
that  the  trustees  must  furnish  accounts  to  them. — In  re  OilckrUt*$ 
TrusU,  L.R.  [1896]  1  Ch.  867 ;  64  L.J.  Ch.  298 ;  71  L.T.  876  j  48  W.R.  284. 

(ii.)  Oh.  D, —Legacy  to  Charity  Charged  on  Real  Estate  in  Aid  of  Personalty 
— AbatemerU. — A  testator  bequeathed  to  a  charity  an  annuity  fund 
which  was  made  up  primarily  of  personalty,  and  was  only  charged  on 
real  estate  in  aid  of  the  personalty.  Held,  that  the  gift  to  the  charity 
must  abate  only  in  the  proportion  which  the  value  of  the  impure 
personalty  bore  to  that  of  the  pure  personalty,  and  also  to  the  extent 
to  which  it  was  necessary  to  resort  to  the  proceeds  of  sale  of  the  real 
estate  in  aid  of  the  personalty  for  payment  of  the  ^H.^-Kidght  v. 
Knight,  72  L.T.  221. 

(iii.)  P.  C. — Mortmain — Law  of  Victoria. — ^A  testator,  domiciled  in  Victoria, 
bequeathed  money  to  an  English  corporation  for  the  purchase  of  land 
in  England  for  charitable  purposes.  The  gift  was  valid  by  the  law  of 
the  colony.  Held,  that  the  law  of  the  colony  governed  the  case,  and 
that  the  gift  was  good. — Mayor,  dtc.,  of  Canterbury  v.  Wyhum, 
L.R.  [1896]  A.C.  89. 

Colonial  Law  :— 

(iv.)  P.  C— Canada— Arhitration^Appealr— Duty  of  Court.— The  Canadian 
Railway  Act,  1888,  s.  161,  sub-s.  2,  provides  for  an  appeal  to  the  Court 
from  the  award  of  arbitrators  in  respect  of  lana  taken,  and  the 
section  directs  that  the  Court  shall  decide  the  appeal,  if  it  is  a  question 
of  fact,  upon  the  evidence  taken  before  the  arbitrators,  **  as  in  a  case 
of  ordinal  jurisdiction.'*  Held,  that  the  Court  was  intended  to  examine 
both  facts  and  law,  and  decide  as  to  the  justice  of  the  award  upon  the 
merits ;  not  that  they  should  entirely  disregard  the  award  and  the 
reasoning  in  support  of  it. — Atlantic  and  North-Western  Railway  Co,  v. 
Wood,  72  L.T.  288. 

(v.)  P.  O.'-Manitobar-Schools.—BeGk.  22  of  the  Manitoba  Act,  1870,  is 
intended  to  be  a  substitute  for  sect.  98  of  the  British  North  America 
Act,  1867,  so  far  as  regards  Manitoba.  Sub-aeot.  2  of  sect.  22  of  the 
first-mentioned  Act  extends  to  the  rights  of  the  minority  in  relation  to 
education  acquired  by  legislation  in  the  province  after  union  with 
Canada,  but  does  not  give  the  parties  aggrieved  an  appeal  to  the 
Grovemor-Gteneral  in  Council  concurrently  with  the  right  to  resort  to 
the  courts  of  law.  An  appeal  lies  to  the  Governor-General  in  Council 
under  the  sub-section  on  the  ground  that  the  Public  Schools  Act  of 
1890  prejudicially  affected  the  rij^ts  of  the  Roman  Catholic  minority 
in  relation  to  education  by  substituting  a  svstem  of  undenominational 
schools  supported  out  of  public  moneys  for  the  previously  existing 
denominational  schools. — Brophy  v.  Attorney -QeneraX  of  Manitoba, 
72  L.T.  168. 

(vi.)  P.  C.—New  South  Wales—Arbitration— Company.— The  arbitration 
provisions  in  the  Companies  Act  only  apply  to  voluntary  arbitrations 
to  which  a  company  has  agreed  in  writing  andor  seal.  Aocordlnglv,  an 
arbitrator  under  the  Arbitration  Act,  1892,  need  not  make  the  declara- 
ti<m  required  by  sect.  118  of  the  Companies  Act.— ^«/ma  Oold  Mining 
Co,  V.  HosHns,  L.R.  [1896]  A.C.  100  ;  72  L.T.  82. 
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(i.)  P.  C. — Nat€U — Speculative  Transaetions  in  Shares. — An  aflsodAikm 
formed  for  the  purpose  of  speonlating  in  shares,  of  which  the  appellant 
was  a  memher,  had  dealings  with  other  such  associations  of  which 
he  was  not  a  memher,  ^ongh  some  of  his  associates  were.  Held,  that 
snch  dealings  were  not  necessarily  ontside  the  aathority  of  the  manager, 
which  aathority  was  not  limited  to  transactions  in  the  open  market. — 
Laughton  v.  Gnjin,  L.R.  [1895]  A.C.  104. 

(ii.)  P.  C.  —  Victoria  —  Land  Tax  —  Purchau  —  Apportionment,  —  The 
respondent  had  contracted  to  purchase  from  the  appellant  less  than 
the  640  acres,  which  is  the  minimum  quantity  of  land  liable  to  land 
tax.  Held,  that  the  appellant  was  not  entitled  on  completion  to  charge 
the  respondent  with  tne  land  tax  on  the  land  purchased,  either  as  his 
proportionate  part  of  the  tax  paid  on  the  entire  holding,  or  as  an 
outgoing  contracted  to  be  paid  for  in  respect  of  his  purchase. — County 
Estates  Co,  v.  Graves,  L.R.  [1895]  A.O.  113 ;  72  L.T.  30. 

Company:  — 

(iii.)  P.  C— Charge  upon  UncaUed-upCapitaU — A  company  limited  by  share, 
under  the  Companies  Act,  1874,  of  New  South  Wales,  has  power 
to  charge  uncalled-up  capital,  unless  such  a  charge  is  forbidden  by  the 
memorandum  or  articles.  A  company  was  formed  {inter  alia)  to 
receive  money  "  upon  the  security  of  any  property  of  the  company ." 
Held,  that  these  words  authorised  a  charge  upon  uncalled-up  capital. 
The  articles  gave  power  to  the  directors  to  call  up  only  a  certain 
portion  of  the  capital  without  a  special  resolution.  Before  the  limit 
was  reached  debentures  were  issued  purporting  to  charge  the  uncalled- 
up  capital.  Held,  that  the  whole  uncalled  capital  was  charged,  and 
not  only  that  which  the  dirt)ctors  could  call  up. — Newton  v.  Debenture- 
Holders  of  the  Anglo-AustraUan  Finance  and  Land  Co.,  43  W.B.  400. 

(iv.)  Ch.  D. — Reduction  of  Capital — Cancellation  of  Shares. — The  capital  of 
a  companv  consisted  of  first  and  second  preference,  and  ordinary 
shares.  The  preference  shares  had  non-cumulative  preferential  rights 
to  dividends,  and  absolute  preferential  rights  as  to  capital.  A  large 
amount  of  capital  having  been  lost,  it  was  proposed  to  reduce  the 
capital  by  cancelling  the  ordinary  and  second  preference  shares.  It 
was  proved  that  it  was  highly  improbable  that  any  dividends  could 
ever  be  earned  for  the  second  preference  and  ordinanr  shares.  A 
second  preference  shareholder  opposed  the  scheme.  Held,  that  it 
ought  to  be  sanctioned. — In  re  Floating  Dock  Co,  of  St,  Thomas, 
48  W.R.  844. 

(v.)  Ch,  D,— Unregistered  Building  Society  ^Winding-up  cmd  Vesting  Order 
— Sale  by  Liquidator. — The  Court  has  no  jurisdiction,  under  the 
Companies  Act,  18G2,  s.  199,  to  make  an  order  to  wind  up  a  building 
society,  not  registered  under  the  Building  Societies  Act,  1874,  where  the 
society  does  not  consist  of  seven  members,  and  any  such  order  is  vdd. 
A  liquidator  appointed  under  such  an  order  cannot  make  a  good  title  to 
property  of  the  society. — In  re  Bowling  d'  Welby*s  Contract,  72  L.T.  18; 
43  W.R.  216. 

(vi.)  C.  A,— Winding-up— Costt— Liquidator's  Liability. — An  application 
by  certain  persons  to  be  struck  off  the  list  of  oontributories  was 
opposed  by  the  liquidator,  and  was  refused  with  costs ;  but  an  appeal 
against  such  refusal  was  allowed  with  costs  above  and  below.  Held, 
that  the  liquidator  was  not  personally  responsible  for  the  costs.— In 
re  R.  BoUon  d-  Co.,  L.R.  [1895]  1  Ch.  333  ;  64  L.J.  Ch.  285 ;  72  L.T.  17L 

(vii.)  Ch.  D.  —  Winding-up — Misfeasance — Profits  —  Auditorn — Duties  of.— 
Profits,  in  the  case  of  a  trading  or  banking  company,  are  the  excess  of 
gains  over  expenses,  as  shown  by  the  revenue,  as  distinguished  from 
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the  capital,  aoooant.  They  need  not  neoessarily  be  in  hand.  The 
directors  are  not  paying  dividends  out  of  capital  if  they  treat  a  debt 
as  profit  earned,  though  not  received,  in  the  revenue  account,  though 
the  debt  turns  out  bflMd.  Where  auditors  report  and  certify  balance- 
sheets  showing  profits,  when  properly  prepared  balance-sheets  would 
not  have  shown  profits,  or  if  they  fail  to  report  that  advances  have 
been  made  without  proper  security,  they  are  liable  for  misfeasance  in 
respect  of  dividends  paid  upon  the  basis  of  such  balance-sheets  and 
reports.  The  auditors  should  take  care  that  the  balance-sheet  is 
diuwn  in  such  a  form  that  the  shareholders  have  the  necessary 
information  to  judge  of  the  propriety  of  the  dividend  recommended. — 
In  re  London  and  General  Bank,  72  L.T.  227. 

(i.)  Ch,  D. — Winding-up — Private  Company — Debts  of— Principal  and  Agent 
— Indemnity. — Where  the  owner  of  a  business  has,  to  enable  himself  to 
trade  without  risk,  converted  his  business  into  a  limited  **  private " 
company,  the  only  shareholders  being  his  nominees,  the  Court  will 
regard  such  company  as  the  agent  of  the  founder  in  respect  of  the 
debts  contracted  by  it  under  Ms  direction,  and  will  cause  him  to 
indemnify  the  company  against  the  same  in  the  event  of  a  winding-up. 
^Broderip  v.  A,  SaUmon  db  Co.,  72  L.T.  261. 

(ii.)  Ch.  D. — Winding-up — Public  Examination— Companies  (Winding-up) 
Act,  1890,  s,  8. — Where  the  Ck>urt  has  jurisdiction  to  make,  and  has 
made,  an  order  for  a  public  examination,  the  order  will  not  be  dis- 
charged on  the  ground  that  fraud  is  not  sufficiently  shewn  by  the 
Official  Receiver's  report  on  which  the  order  is  based.  And  where 
such  report  is  made  in  good  faith,  the  Court  will  not  allow  evidence  to 
be  adduced  to  rebut  the  charge  of  fraud  thereby  made ;  and  will  not 
take  the  report  off  the  file,  or  remit  it  to  the  Official  Receiver  in  order 
that  other  facts,  relied  on  by  the  person  to  be  examined,  may  be 
stated  therein.— In  re  New  Travellers*  Chambers,  L.R.  [1895]  1  Ch.  395 ; 
64  L. J.  Ch.  817 ;  72  L.T.  89 ;  48  W.R.  282. 

(iii.)  Ch.  D,— Winding-up — Rent— Right  of  Landlord. — Under  an  agreement 
in  1892,  A.  let  to  a  limited  company  a  shop  for  three  years  at  a  yearly 
rent,  pavable  quarterly,  **  two  quarters'  rent  to  be  always  due  and 
payable  m  advance  if  required."  The  company  went  into  voluntary 
liquidation  on  December  20th,  1894,  but  the  liquidator  remained  in 
possession  for  the  purposes  of  the  winding-up.  A.  demanded  payment 
of  the  rent  due  on  December  25th,  and  of  the  next  two  quarters  in 
advance.  Held,  that  the  rent  must  be  apportioned;  that  A.  was 
entitled  to  be  paid  in  full  the  rent  from  December  20th,  for  so  much  of 
the  next  two  quarters  as  the  liquidator  was  in  possession  for  the 
purposes  of  the  winding-up,  but  that  A.  was  only  entitled  to  prove  for 
the  rent  up  to  December  20th,  and  for  the  remainder  of  the  next  two 
quarters.— 5^ac^ZZ  and  Co.  v.  Chorlton  and  Sons,  L.R.  [1896]  1  Ch.  378  ; 
72  L.T.  188;  43  W.R.  394. 

(iv.)  C.  A. — Wi7iding-up — Supervision  Order — Petitioner's  Debt, — Decision  of 
Ch.  D.  (see  Vol.  20,  p.  38,  i)  affirmed.— In  re  Bank  of  South  Australia, 
72  L.T.  273;  48  W.R.  359. 

(v.)  C.  A.— Winding-up— Shares  Issued  at  a  Discount. — The  articles  of  a 
company  provided  that  in  case  of  a  winding-up,  the  surplus  assets 
should  be  distributed  so  that  the  losses  should  be  borne  by  the 
members  in  proportion  to  the  capital  paid  up,  or  which  ought  to  have 
been  paid  up,  on  the  shares  held  by  them  respectively  at  the 
commencement  of  the  winding-up.  "But  this  clause  is  to  be  without 
prejudice  to  the  rights  of  the  holders  of  shares  issued  upon  special 
conditions.'*  Held,  that  notwithstanding  the  above  proviso,  the 
holders  of    shares  issued  at  a  discount   must,  for  the   purpose    of 
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adjusting  the  rights  of  ooDtrihatories,  inter  se,  pay  up  their  shares  in 
folL— 7fi  re  RaUway  Time  TahU  PubUtking  Co.,  L.B.  [1895]  1  Ch.  255 
64  L.J.  Ch.  177. 

Copyright  ^- 

(i.)  Ch.  D.^DramaHc  Work—RepresentaHonr—EngUsh  Prcprtetor—Fareign 
Country— Infringement  —Dram€Uic  Copyright  Act,  1883, 8. 1— Berne  Conven- 
tion Acti,  2,  9.~The  Ck>art  cannot,  at  the  instance  of  the  En^Ush 
proprietor  of  the  performing  right  of  a  drama  hy  an  English  anuor, 
restrain  a  threatened  infringement  by  a  British  subject  in  any  foreign 
country  comprised  in  the  International  Copyright  Union.  The 
English  proprietor  enjoys  in  any  country  of  the  Union  the  rights 
which  the  law  of  that  country  giyes  to  natives  thereof,  and  can,  there- 
fore, take  proceedings  in  the  Courts  of  that  country.—"  Morocco  Bovnd** 
SyndicaU  v.  HarrU,  L.R.  [1895]  1  Ch.  534 ;  48  W.R.  393. 

(ii.)  H.  "L.— Infringement— Pictttre— Copy  of  Reproduction. — ^Decision  of 
C.  A.  (see  Vol.  20,  p.  7,  vi.)  affirmed. — Hanfstaengl  v.  Bosfift, 
L.R.  [1895]  A.C.  20;  64  L.J.  Ch.  81;  72  L.T.  1. 

(iii.)  C.  A. — International — Regi$tration — Foreign  Picture — First  Produced— 
International  Copyright  Act,  1886,  8$.  2  (3),  11. — The  plaintifiF  need  not 
register  his  copyright  in  this  country  in  order  to  maintain  an  acti<Mi 
for  infringement  of  his  copyright  in  a  foreign  picture.  A  [Hciure 
is  "first  produced"  in  the  country  where  it  is  first  publiuied. — 
HanfBtaengl  v.  American  Tobacco  Co.,  L.R.  [1895]  1  Q.B.  347 ;  71  L.T.  864; 
43  W.R.  261. 

(iv.)  Ch.  D. — Registration — Coloured  Supplement  to  Periodical  —  Literary 
Copyright  Act,  1SA2— Fine  ArU  Copyright  Act,  1862.— Where  a  coloured 
supplement  is  issued,  but  not  physically  connected,  with  a  periodical, 
registration  of  the  periodical  under  ihe  Act  of  1842  will  protect  the 
supplement,  though  not  registered  under  the  Act  of  1862,  if  there  is 
clear  evidence  that  the  supplement  is  a  part  of  the  periodicaL — 
Comyns  v.  Hyde,  72  L.T.  250;  43  W.R.  266. 

(v.)  Ch.  D. — Sale  of  Blocks  for  Personal  Use — Unassignable  Licence — Verbal 
— Copyright  Act,  1842,  s.  15.— The  plaintiffs  were  registered  owners  of 
books  containing  illustrations  (A  carriages,  and  they  supplied  copies  of 
the  illustrations  to  customers  for  advertising  purposes.  They  sold  to 
L.  electro  blocks  of  the  drawings  to  enable  him  to  print  the  iUustra- 
tions  himself.  There  was  no  written  agreement  or  licence.  L.  allowed 
the  defendants  to  use  the  blocks.  Held,  that  the  licence  to  L.  was 
unassignable,  and  that  the  defendants  could  be  restrained.  Semhle, 
that  L.  could  not  have  been  restrained  from  using  the  blocks,  though 
he  had  no  written  licence.— Cooper  v.  Stephens,  L.R.  [1895]  1  Ch.  567 

County  Court  :— 

(vi.)  P.  D.  —  Appeal  —  Admiralty  Action  —  Amendment — County  Courts — 
Admiralty  Jurisdiction  Act,  1868,  ss.  26,  31— County  CourU  Act,  1888, 
ss.  87,  1^. — There  is  a  right  of  appeal  by  leave  from  a  county  court 
in  an  interlocutory  matter,  although  the  amount  is  under  £50.  A 
county  court  judge  may  amend  a  claim  in  an  action  of  collision,  after 
the  question  of  liability  has  been  decided,  and  before  reference. — 
The  AUrt,  72  L.T.  124. 

(vii.)  Q.  B.  D. — Jurisdiction — Stay  of  Execution — County  Courts  Act,  1888, 
SH.  105, 153.— A  county  court  judge  has  no  jurisdiction  to  grant  a  stay 
of  execution  for  more  than  fourteen  days  after  the  date  of  the  judgment 
in  cases  of  judgments  for  over  £20,  merely  on  the  ground  of  inability 
to  pay  the  debt. — Attenborough  v.  Hemchel,  64  L.J.  Q.B.  255 ; 
72L.T.  192;  43  W.R.  288. 
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CoTenant  :— 

(i.)  C.  A. — Separation  Deed  between  Persons  not  Married — Resumption  of 
Cohabitation. — A.  and  B.  had  cohabited  as  man  and  wife.  They  agreed 
to  separate,  and  A.  covenanted  to  pay  B.  an  annuity  for  life.  They 
afterwards  cohabited  again  till  A.'s  death.  Held,  that  the  covenant  to 
pay  the  annuity  was  indefeasible,  and  that  B.  could  claim  the  annuity 
against  A.*b  estekte.—Rabbeth  v.  Donaldson,  L.B.  [1895]  1  Gh.  455 ; 
72L.T.  178;  43  W.B.  824. 

Criminal  Law :~ 

(ii.)  Q.  B.  J},— Brothel-Keeping — Criminal  Law  Amendment  Act,  1885,  s.  13, 
siib'S.  1. — A  woman  occupied  a  house  to  which  men  resorted  to  commit 
fornication  with  her.  No  other  woman  lived  in  the  house,  or  went 
there  for  purposes  of  prostitution.  Held,  that  she  had  not  committed 
the  offence  of  "  keeping  a  hrotheV— Singleton  v.  Ellison,  L.B.  [1895] 
1Q.B.607;  72  L.T.  236. 

(iii.)  C.  C.  B,.— Demand  of  Money—*'  Menaces  "—Larceny  Act,  1861,  s,  44.— 
The  word  *'  menaces"  in  the  section  above  mentioned,  is  not  limited  to 
threats  of  violence  or  injury  to  person  or  property,  but  includes  threats 
of  accusations  of  misconduct  not  amounting  to  crime.  It  is  a  question 
for  the  jury  whether  the  threats  used  are  such  as  would  reasonably 
operate  to  coerce  an  ordinary  person. — Reg,  v.  Tomlinson,  64  L.J.  M.G.  97 
72  L.T.  155. 

Crown:— 

(iv.)  P.  C.—Action  of  Ejectment  by — Defence — Specijie  Performance, — In  an 
action  of  ejectment  by  the  Grown  any  equitable  defence  may  be  set  up 
which  would  have  availed  against  a  private  plaintiff.  Judgment  held 
to  have  been  rightly  entered  for  the  defendant,  when  a  concluded 
contract  with  the  Grown  was  proved  entitling  him  to  the  issue  of  a 
grant  in  respect  of  Uieland  in  question. — Attorney -General  for  Trimdad, 
▼.  Bourne,  L.B.  [1895]  A.G.  83. 

Crown  Serrants:— 

(v.)  p.  C.— Colonial  Oovernment — Tenure  of  Office— Appeal  by  Special  Leave 
— Costs. — Servants  of  the  Grown  hold  their  offices  at  pleasure,  and  are 
not  entitled  to  a  legal  remedy  for  unjust  dismissal.  Servants  of  a 
Golonial  Gk)vemment  are  in  the  same  j^ition.  The  Golonial  Office 
"  Begulations  "  do  not  form  part  of  their  contract  of  service.  Where 
the  sum  in  dispute  is  below  tne  appealable  amount,  but  special  leave 
to  appeal  is  given  on  account  of  the  importance  of  the  question  in 
dispute,  the  appellant  will  be  put  under  an  obligation  to  pay  the  costs 
in  any  eyent,—Shenton  v.  Smith,  72  L.T.  130. 

Deed:^ 

(vi.)  C,  Am— Construction — General  Words — EJusdem  Generis, — ^A  husband 
executed  a  post-nuptial  settlement  of  a  house  and  stables,  and  assigned 
to  the  trustees  all  household  furniture,  &o.,  *'  and  other  goods,  chattels, 
and  effects,  in  or  upon,  or  belonging  to  "  the  premises.  After  his  death 
the  wife  claimed  the  horses,  carnages,  and  harness.  Held,  that  the 
general  words  covered  these  articles,  and  were  not  to  be  restricted  to 
things  ejusdem  generis, — Anderson  y.  Anderson,  43  W.B.  322. 

Ecolesiastioal  Law  :— 
(vii.)  C.  A. — Church  Rates— Compulsory— Abolition— PrivaU  or  Local  Act — 
Burial  Fees— Compulsory  Church  R<Ues  AboUUon  Act,  1868,  s.  5— Burial 
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Act,  1852,  f .  36.— The  **  contract  *'  or  ''-consideration  *'  alluded  to  in  the 
first-mentioned  section  must  appear  in  or  from  the  oonstniction  of  the 
private  or  local  Act  which  authorises  the  levying  of  a  church  rate. 
The  vestrymen  were  authorised  hy  a  private  Act  to  huild  a  new  parish 
church  and  provide  a  cemetery,  and  receive  fees  for  hurial,  and  apply 
them,  among  other  purposes,  to  the  repair  of  the  church.  Held,  that 
the  burial  fees  payable  to  the  vestrymen  under  the  private  Act  were 
payable  in  the  burial  ground  provided  by  the  burial  board  of  the 
parish,  and  were  payable  by  the  burial  board  to  the  vestrymen  for  the 
purpose  of  repainng  the  parish  church. — Reg.  v.  Vestry  of  Maryldnme, 
72  L.T.  11. 

(i.)  Ch.  D.—OUhe^Mines—lS  EUz.,  c.  10  c^  20 ;  14  Eliz,,  c.  11  dk  U* 
5  d>  6  Vict.,  c.  108,  $$.  6.  20 ;  2X  c0  22  Vict.,  c.  57,  m.  1,  2.  10.— An 
mcumbent  cannot  lawfully  work,  or  authorise  a  tenant  to  work,  mines 
in  the  glebe  which  have  been  illegally  opened.  The  Eodeeiastical 
Commissioners  can  maintain  an  action  to  restrain  the  working  of 
mines  in  glebe  land  otherwise  than  by  a  lease  sanctioned  by  themselves. 
A  rector  illegally  opened  mines  in  his  glebe  in  1850.  In  1885  his 
successor  agreed,  suoject  to  the  consent  of  the  Commissioners  being 
obtained,  to  lease  the  mines  at  royalties  which  for  some  years  were 
received  by  him  and  paid  to  the  Conmiissioners,  who  repeatedly 
pointed  out  that  a  lease  with  their  consent  ought  to  be  applied  for.  In 
1894  the  tenant  applied  for  a  lease  which  was  refused,  bond  fide,  and 
for  adequate  reasons.  Held,  that  the  Commissioners  were  entitled  to 
restrain  the  further  working  of  the  mines. — Ecclesiastical  Commissioners 
v.  JVodehouse,  L.R.  [1895]  1  Ch.  552  ;  72  L.T.  257 ;  43  W.R.  394. 

(ii.)  Consistory  Court  of  Korwioh,— Faculty— Rood  Loft— Figures- 
Screen — Gates. — A  faculty  was  refused  for  a  rood  loft  over  a  chancel 
screen,  and  for  figures  on  a  beam  above  the  loft.  A  faculty  was 
granted  for  a  chancel  screen  with  gates,  for  screens  across  the  aisles 
with  gates,  and  for  choir-stalls,  evidence  being  given  that  the  property 
in  the  chancel  and  aisles  required  protection.—  Vicar  of  St.  John  the 
Baptist,  TimberhiU  v.  Rectors  and  Parishioners,  L.R.  [1895]  P.  71. 

Estoppel :~ 

(iii. )  C.  A .  —  A ttomment  —  Bailee  —  Warehouseman  —  Trover  —  Measure  of 
Damages. — The  owner  of  goods  at  a  warehouse  was  induced  by  the  fraud 
of  F.  to  transfer  them  to  nis  order.  F.  then  sold  them  to  an  innocent 
purchaser,  who  before  paying  for  them  obtained  a  statement  from  the 
warehouseman  that  he  held  them  to  the  order  of  F.  On  discovery  of 
the  fraud  delivery  of  the  goods  was  refused.  Held,  that  the  ware- 
houseman, having  attorned  to  the  purchaser,  was  estopped  from 
impeaching  his  title,  that  the  refusal  to  deliver  was  a  conversion,  and 
that  the  measure  of  damages  was  the  market  value  of  the  goods  at 
the  date  of  the  refusal. — Henderson  dt  Co.  v.  WilUams,  L.R.  [1895] 
1  Q.B.  521 ;  72  L.T.  98 ;  43  W.R.  274 

Evidence :  — 

(iv.)  Q.  B.  D. — Admission— Separable  Statements. — It  was  sought  to  charge 
W.  as  a  member  of  a  firm  to  which  goods  had  been  supplied.  The 
only  evidence  of  his  having  been  a  member  at  any  time  was  a  letter 
written  by  him  to  a  third  person  prior  to  the  supply  of  the  goods, 
in  which  he  stated  that  he  had  ceased  to  be  a  partner  some  time 
previously.  Held,  that  there  was  evidence  to  go  to  the  jury  that  he  was 
a  member  at  the  time  the  goods  were  supplied. — Brown  v.  Wren  Brothers, 
L.B.  [1895]  1  QJ3.  890;  64  L.J.  Q.B.  119 ;  72  L.T.  109 ;  43  W.R.  351. 


Digitized  by  VjOOQIC 


QUARTERLY  DIGEST.  73 

Fishery  :— 

(i.)  Q«  B.  D. — Definition  of  District — Tributary, — A  fishery  district  was 
defined  as  including  "  the  river  S.  and  all  its  tribataries."  A  brook 
ran  into  the  C,  which  ran  into  the  V.,  which  ran  into  the  S.  Held, 
that  the  brook  was  a  tributary  of  the  S. — Evans  v.  Owen,  L.R.  [1895] 
1  Q.B.  237 ;  64  L.J.  M.C.  59 ;  72  L.T.  54 ;  43  W.R.  237. 

Friendly  Society  :— 

(ii.)  Ch.  D. — Trusts  Exhausted— Surplus  Funds — Resulting  Trust, — A  society 
was  formed  to  provide  annuities  for  the  widows  of  its  ordinarv 
members.  The  annuity  fund  was  formed  by  subscriptions  of  both 
ordinary  and  honorary  members,  but  the  honorary  members  did  not 
share  in  the  benefits.  Held,  that  it  was  not  a  charity.  The  members 
and  annuitants  were  all  dead  and  there  was  a  balance  of  the  annuity 
fund  unexpended.  Held,  that  there  was  a  resulting  trust  for  the 
ordinary  members  from  time  to  time  or  their  representatives,  and  that 
the  difficulty  and  expense  of  finding  the  parties  entitled  did  not  entitle 
the  Grown  to  claim  the  fund  as  bona  vacantia, — Cunnack  v.  Edwards, 
L.R.  [1895]  1  Ch.  489 ;  43  W.R.  325. 

Gaming:— 

(iii.)  Q.  B.  D.— Stakeholder— Revocation  of  Authority— Oaming  Act,  1892,  s.  1. 
— The  plaintiff  and  H.  each  deposited  £5  with  the  defendant,  to  be  paid 
to  the  winner  of  a  race  between  them.  H.  won,  and  the  plaintiff 
revoked  his  authority.  The  money  was  paid  to  H.  Held,  that  the  £5 
was  not  a  **  sum  of  money  paid  "  by  the  plaintiff  within  the  meaning 
of  the  Act,  and  that  the  plaintiff  was  entitled  to  recover. — O* Sullivan 
V.  Thomas,  72  L.T.  285  ;  48  W.R.  269. 

(iv.)  Q.  B.  D.—  UsiTig  Place  for  Betting — Evidence. — On  the  trial  of  an 
indictment  charging  the  defendant  with  using  the  bar  of  a  public-house 
for  the  purpose  of  betting  with  persons  resorting  thereto,  it  was  proved 
that  he  habitually  went  to  the  house,  and  that  a  number  of  persons 
resorted  thereto,  and  having  written  the  names  of  horses  upon  slips  of 
paper  and  wrapped  up  money  therein,  went  outside  with  the  defendant, 
and  handed  him  the  packets.  Held,  that  there  was  evidence  for  the 
jury  upon  the  charge.— Uegf.  v.  Worton,  L.R.  [1895]  1  Q.B.  214; 
64L.J.M.C.  74;  72  L.T.  29. 

(v.)  Q.  B.  D.^DeUvery  or  Transfer—Sale— Pledge— Factors  Act,  1889, 
s,  9. — A  person  in  possession  of  a  gas  engine  under  a  hiring  agreement, 
assigned  all  his  stcKjk,  machinery,  &c,,  to  a  trustee  for  creditors.  The 
tnu^iee  took  possession  of  the  gas  engine.  Held,  that  it  did  not  pass 
to  him  by  the  assignment,  and  that  there  was  no  '*  transfer  *'  or 
"  delivery."— IK«o  v.  Bilbie,  Hobson,  (&  Co,,  72  L.T.  266. 

Highway:— 

(vi.)  Q.  B.  D, — Extraordinary  Expenses — Surveyor's  Certificate — High- 
ways, dtc.  Amendment  Act,  1878,  s,  23. — A  surveyor's  certificate  may 
indude  more  highways  than  one.  Therefore  where  a  certificate  was 
given  relating  to  several  highways,  and  a  second  was  given  relating  to 
one  of  them  only,  including  expenses  incurred  both  before  and  after 
the  first  certificate,  held,  that  the  first  certificate  was  good,  and  that 
proceedings  to  recover  the  expenses  named  therein  ought  to  be  com- 
menced within  six  months  from  its  date. — Wirral  Highway  Board  v. 
NeweU,  43  W.R.  328. 

(vii.)  C.  K,— Extraordinary  Traffic— Highways,  dtc.  Act,  1878,  s.  23. — X.  con- 
tracted to  deliver  ballast  for  a  railway,  and  agreed  with  owners  of 


Digitized  by  VjOOQIC 


74  QUARTERLY  DIGEST. 

traction  engines  for  the  haola^  thereof  from  his  wharf.  X^exerdfled 
no  control  over  the  nser  of  the  engines,  the  wei^ts  carried,  or  the 
routes  followed.  The  traffic  so  caused  was  extraoininary ,  and  the  road 
was  damaged.  Held,  that  X.  was  the  person  by  whose  order  such 
traffic  had  been  conducted,  and  was  liable  for  the  expenses  of  rmdring 
the  damage.— ifen<  County  Council  v.  VidUfj  L.B.  [1895]  1  Q.B.  448 ; 
64  L.J.  M.C.  177 ;  72  L.T.  77;  48  W.R.  273. 

(i.)  Q.  B.  D.—Horse  Left  UnaUended— Penalty— Highway  Act,  1836,  «.  78. 
— Where  a  person  in  charge  of  any  carriage  passing  upon  a  hi^way, 
negligently  or  wilfully  leaves  it  so  that  he  ceases  to  have  the  direction 
of  the  horses  drawing  the  same,  he  is  liable,  upon  conviction,  to  a  fine 
not  exceeding  £5 ;  and  the  fact  that  the  carnage  was  standing  still 
during  his  absence,  and  did  not  in  fact  cause  any  obstruction,  is  no 
defence.— P^yf Wan  v.  Baxendale,  43  W.R.  412. 

(ii.)  Q.  B.  D* — Subsidence — Railway — Obstruction, — A  railway  was  con- 
structed which  crossed  an  existmg  highwav  on  the  level.  The  road 
subsided  through  the  working  of  the  defendants,  but  its  surfaoe  was 
not  injured.  The  railway  company  banked  up  their  line  to  maintain 
its  level,  and  thereby  made  the  road  impassable.  Held,  that  the 
obstruction  was  not  caused  by  the  defendants,  but  by  the  railway 
company.— il.-O.  v.  Conduit  ColUery  Co,,  L.R.  [1895]  1  Q3.  301; 
64  L.J.  Q.B.  207 ;  71  L.T.  771 ;  48  W.R.  366. 

Husband  and  Wife  :— 

(iii.)  P.  D. — Divoree^Cruelty—Deed  of  Separation, — ^Petition  by  a  wife  for 
divorce  on  the  ground  of  cruelty  and  adultery,  the  only  acts  of 
physical  crueltv  having  been  long  condoned.  Held,  that  wilfully 
depriving  her  of  her  proper  position  in  the  household,  neglecting  her, 
degrading  her  to  the  level  of  a  servant,  and  oompelling  her  to  do  menial 
work,  were  acts  of  crueltv  which  would  support  the  petition;  and  that 
the  fact  that  the  parties  had  lived  apart  under  a  deed  of  separation 
was  no  bar. — Atibourg  v.  Aubourg,  72  L.T.  295. 

(iv.)  P.  D, — Divorcer— CoUmion, — Collusion  between  the  parties  is  a 
sufficient  ground  for  rescinding  the  decree,  even  if  the  facts  relating  to 
the  collusive  arrangement  are  before  the  Court  at  the  hearing.  Where 
the  petitioner  has  indisputable  ground  for  divorce,  and  his  collusive 
arrangement  with  his  adulterous  wife  was  for  the  benefit  of  their 
child,  the  decree  will  still  be  rescinded  on  the  intervention  of  the 
Queen's  Proctor. — Churchward  v.  Churchward,  L.R.  [1896]  P.  7; 
64  L.J.  P.  18;  71  L.T.  782  ;  43  W.R.  380. 

(v.)  P.  D. — Divorce — Custody  of  CWW.— Upon  summons  by  the  father  as 
to  the  custody  pendente  Ute,  of  the  eldest  child,  a  ^1  over  sixteen 
years  of  age,  the  Judge  directed  that  she  should  remam  in  the  custody 
of  the  mother.— B.  v.  B,,  72  L.T.  268. 

(vi.)  P.  D.^DivorcC'-Variation  of  SeUlement.—A  settlement  made  by  the 
petitioner  on  his  marriage  limited  property  after  his  death  to  his  sons 
the  issue  of  the  marriage,  then  to  sons  of  any  subsequent  marriage, 
then  to  the  petitioner's  brother  and  his  sons,  then  to  the  petitioner's 
daughters,  with  ultimate  remainder  to  the  petitioner.  There  was  no 
issue  of  the  marriage,  and  the  brother  had  died  without  issue.  The 
marriage  was  dissolved.  Hdd,  that  an  order  might  be  made  for  the 
re-conveyance  of  the  property  to  the  petitioner  for  his  own  use.— 
Meredyth  v.  Meredyth,  L.R.  [1895]  P.  92  ;  43  W.R.  304. 

(vii.)  P.  J),— Nullity  of  Marriage— Duress.— -A.  man  after  paying  attentions 
to  a  flirl  of  sixteen,  threatened  to  blow  out  her  brains  with  a  pistol, 
whi<£  he  produced,  unless  she  consented  to  marry  him,  which  she  did. 
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Shortly  after  he  met  her  and  took  her  to  a  registry  office,  saying  that 
they  were  going  to  see  his  mother.  During  the  marriage  ceremony 
she  fainted,  and  afterwards  got  away.  He  never  asserted  any  marital 
rights.  The  Court  pronounced  the  marriage  null  and  void. — Bartlett 
V.  Bice,  72  L.T.  122. 

Incumbrance :~ 

(i.)  Ch,  D. — Priority — Fund  in  Court^Stop  Order.— A  fund  in  Court  is  in 
the  custody  of  the  Court  for  the  purposes  of  the  suit,  and  not  for  any 
other  purpose,  such  as  the  receipt  of  notice  of  an  incumbrance  on  the 
contingent  reversionary  interest  of  a  beneficiary  under  the  will  to 
administer  which  the  suit  is  instituted.  An  earlier  incumbrancer,  who 
had  alone  given  notice  to  the  legal  personal  representative  of  such 
beneficiary,  held,  to  have  priority  over  a  later  incumbrancer  whose 
stop  order  was  obtained  before  that  of  the  first  incumbrancer,  there 
being  no  evidence  of  assent  by  the  legal  personal  representative  to  the 
bequest  of  residuary  estate  contained  in  his  will,  and  no  application 
by  such  personal  representative  for  payment  out  of  the  share  of  the 
beneficiary. — Stevens  v.  Green;  Green  v  Knight,  72  L.T.  83. 

Insurance  :— 

(ii.)  C.  A. — Life — Proposal— Statements— Warranty— Condition  Precedent. 
— In  his  proposal  to  an  insurance  company  the  assured  had  made 
certain  statements  as  to  his  health  and  previous  applications  for 
insurance,  and  had  agreed  that  these  statements  were  by  him 
"warranted  to  be  true,  and  were  offered  to  the  company  as  i^ 
consideration  of  the  contract.'*  A  policy  was  issued  which  made  the 
application  part  of  the  contract.  The  statements  in  the  proposal 
were  not  true.  Held,  that  their  truth  was  a  condition  precedent,  and 
that  the  company  was  not  liable  on  the  policy. — Hambrough  v.  The 
Mutual  Life  Insurance  Co.  of  New  York,  72  L.T.  140. 

JustioeB  :— 

(iii.)  Q.  B.  D. — Committal  Warrant — Wrongful  Arrest — Damages. — The 
plaintiff  was  arrested  under  a  committal  warrant  signed  and  issued 
by  the  defendant,  a  justice  of  the  peace,  for  non-payment  of  a  debt 
made  up  of  a  sum  alleged  to  be  due  from  him  to  the  local  sanitary 
authority  under  an  order  of  quarter  sessions,  and  of  the  CQsts  awarded. 
Held,  that  the  committal  warrant  was  bad,  and  that  the  plaintiff  was 
entitled  to  rocover  from  the  defendant,  as  special  damages,  the  amount 
paid  by  him  to  obtain  his  release. — Norton  v.  Monckton,  43  W.B.  350. 

(iv.)  Q.  B.  D. — Disqualification — Bi€is. — ^An  unqualified  pilot  was  convicted 
by  thejustices  of  continuing  in  charge  of  a  ship  after  a  qualified  pilot 
had  offered  to  take  charge  of  her.  M.,  one  of  the  justices,  was  a 
qualified  pUot,  but  was  in  the  exclusive  employment  of  one  firm,  and 
did  not  compete  with  the  other  pilots.  Held,  that  M.  had  an  interest 
in  the  conviction,  and  that  it  must  be  quaiUied. — Reg.  v.  Huggins, 
L.R.  [1896]  1  Q.B.  663;  72  L.T.  193 ;  48  W.R.  829. 

Landlord  and  Tenant  :— 

(v.)  Q.  B.  T>,  — Agricultural  Holdings  Act,  1883,  ss.  11,  20  — Award— 
Arbitrators— Appointment  of. — In  a  reference  under  the  Act  for  compen- 
sation for  improvements,  the  registrar  of  the  county  court  has  no 
jurisdiction  to  appoint  a  referee  for  one  of  the  parties  without  his 
actual  consent.  J^ailing  such  consent  the  power  to  appoint  a  referee 
for  one  party  upon  the  application  of  the  other  is  exercisable  by  the 
Judge  only,  and  an  award  stating  that  one  of  the  referees  was  appointed 
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by  the  registrar  without  statiog  that  the  consent  of  the  parties  was 
given,  is  bad  on  the  face  of  it.  In  a  reference  nnder  the  Act  the 
referees  have  have  no  jnrisdiotion  to  order  a  party  to  pay  costs  as 
between  solicitor  and  client.— In  re  Grijitht  and  Morris,  72  L.T,  290. 

(i.)  C.  A. — Notice  of  Determination  of  Lease, — Decision  of  Q.  B.  D.  {ue 
Vol.    20,    p.   43,  vi.)  afl&rmed.  — ^Mry  v.   Thompson,  72  L.T.   187 
48  W.R.  338. 

(ii.)  C.  A. — Yearly  Tenancy — Commencement  of  ^Notice  to  Quit, — H.  became 
yearly  tenant  of  S.  under  an  agreement  dated  the  19th  of  May,  1890, 
such  yearly  tenancv  "  commencing  on  the  19th  day  of  May  instant." 
The  rent  was  to  be  paid  on  the  usual  quarter  days.  Held,  that  the 
tenancy  commenced  on  the  19th  of  May,  and  that  a  notice  to  quit  '*  on 
the  19th  of  May  next "  given  on  the  17th  of  November  was  a  good 
notice.  Held,  that  a  notice  to  quit  on  the  18th  of  May  would  have 
been  equally  good,  the  tenancy  determining  at  midnight  on  the  18th.— 
Sidebotham  v.  Holland,  L.K.  [1895]  1  Q.B.  378 ;  64  L.J.  Q.B.  200 ; 
72I1T.  62;  43  W.R.  228. 

(ill.)  Q.  B.  D,— Notice  to  Quit— Sufficiency.— On  January  11th,  1892,  a  tenant 
wrote  saying  that  he  wished  to  terminate  his  tenancy,  and  asking 
when  his  tenancy  would  expire.  The  reply  was  that  notice  must  be 
given  to  terminate  on  the  1st  of  July  in  any  year,  and  that  "  you 
therefore  hold  the  rooms  till  July,  1893."  Held,  that  a  good  notice 
had  been  given  and  accepted,  and  that  the  tenancy  terminated  on  the 
date  meniioned.— General  Assurance  Co.  v.  Worsley,  62  L.J.  Q.B.  253. 

(iv.)  Q.  B,  D.—  Distress— S  Anne,  c.  14,  ss.  6, 7— The  right  to  distrain  after 
the  expiration  of  a  tenancy  does  not  apply  when  the  tenant  remains 
in  possession  of  part  of  the  premises  under  a  new  tenancy  created  by 
e^reement.—WilHnsonv.Peel  L.R.  [1895]  1Q.B.516;64  L.J.Q.B.178; 
72  L.T.  161 ;  43  W.R.  802. 

(v.)  Q.  B.  D.  -Encroachment  of  T^ant — Effect  of—Litnitations. — A  tenant 
under  a  lease  for  years  encroached  upon  and  occupied  for  more  than 
twelve  years  a  strip  of  land  adjoining  his  holding.  Held,  that  the 
landlord  could  not  eject  him,  but  that  he  must  be  deemed  to  have 
occupied  it  as  part  of  his  holding,  and  was  entitled  to  occupy  it  for  the 
rest  of  the  term.— Tabor  v.  Godfrey,  64  L.J.  Q.B.  245. 

Libel  :- 

(vi.)  H.  L. — Trade— Rivid  Traders^ Advertisement.  —Decision  of  C.  A.  (see 
Vol.  19,  p.  127,  V.)  reversed.— r«t«  v.  MeUin,  64  L.J.  Ch.  808; 
43  W.R.  863. 

Lioensing  :— 

(vii.)  C.  A.  ^  Q.  B.  !>,— Appeal— Quarter  Sessions— Costs.^A  lioensing 
appeal  having  been  heard  and  determined  at  quarter  sessions,  the 
justices  refused  to  make  an  order  under  9  Geo.  4,  c  61,  s.  29,  that  the 
unsuccessful  appellant  should  pay  the  costs.  The  question  of  costs 
had  been  fully  argued.  Held,  that  as  they  had  judicially  decided  the 
question,  a  mandamus  to  hear  and  determine  the  question  of  costs 
ought  not  to  be  issued. — Reg.  v.  London  Justices,  L.R.  [1895]  1  Q.B.  616 ; 
64  L.J.  M.C.  100 ;  72  L.T.  211 ;  43  W.R.  287. 

(viii.)  Q.  B.  D.— Enlargement  of  Premises—**  New  Premises  ** -^Discretion  of 
Justices. — A.  held  a  licence  for  a  beerhouse  existing  before  1869.  He 
enlarged  his  house,  so  that  the  new  bar  stood  on  the  site  of  a  strip  of 
garden.  The  justices  convicted  him  of  selling  on  unlicensed  premises. 
Held,  that  the  conviction  was  wrong.  He  applied  for  a  renewal  of  his 
licence,  which  was  refused.    Held,  that  it  was  not  open  to  the  justioefl 
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to  treat  the  premises  as  other  than  the  old  premises  improved, 
and  that  they  could  not  ref  ase  a  renewal  of  the  licence. — Deer  v.  BelU 
64  L.J,  M.C.  85;  43  W.R.  286. 

(i.)  Q.  B.  'D.—Jtefreshment  House  in  Wales—Hours  of  Closing. — The  hours 
at  which  refreshment  houses  in  Wales  must  he  closed  are  regulated  hy 
the  Licensing  Act,  1874,  and  not  hy  the  Sunday  Closing  Act,  1881,  s.  1. 
—Bemi  v.  Thorney,  43  W.R.  411. 

Limitations  :— 

(ii.)  Ch.  J},— Mortgage — Priorities. — A.  mortgaged  premises  to  a  huilding 
society,  and  afterwards  in  1874  gave  a  mortgage  in  the  form  of  a  first 
mortgage  to  P.,  to  secure  a  sum  lent  out  of  funds  held  hy  P.  as  trustee 
for  A.'s  wife  and  children.  A.  afterwards  gave  an  equitable  mortgage 
to  a  bank.  The  building  society's  mortgage  was  paid  off.  and  the 
mortgage  deed  returned  to  A.  with  the  statutory  receipt.  X.  paid  off 
the  bank,  and  received  from  them  the  title  deeds,  and  from  A.  a  deed 
purporting  to  be  a* first  mortgage.  P.  died,  and  his  executor  conveyed 
the  property  under  his  mortgage  to  the  cestuis  que  trust,  but  it  appeared 
from  the  recitals  that  no  principal  and  interest  had  been  paid  there- 
under, and  it  was  shown  that  the  mortgagee's  title  had  never  been 
acknowledged.  A.  was  in  possession  throughout.  Held,  that  as  the 
mortgagor  had  been  in  possession.  P.,  or  those  claiming  under  him, 
could  at  any  time  have  brought  a  foreclosure  action,  notwithstanding 
the  prior  legal  mortgage,  and  that  such  siction  would  have  been  an 
action  to  recover  kuad.  Held,  therefore,  that  the  statutory  period 
having  elapsed,  the  mortgagee's  title  was  extinguished,  and  could  not 
be  revived,  and  that  upon  such  extinguishment  the  legal  estate  vested 
in  the  mortgi^or  and  passed  from  him  to  the  plaintiff. — Kibble  v. 
Fairthome,  L.R.  [1895]  1  Ch.  219 ;  64  L.J.  Ch.  184 ;  71  L.T.  765 ; 
43  W.R.  327. 

Local  Government  :— 

(iii.)  Q.  B.  D. — '*  Aided  Police  Force  " — County  Council  Contributions — Police 
Act,  1890,  s.  25— Local  Government  Act,  1888,  s.  24  0*)-— Where  for  any 
special  emergency  constables  from  another  police  force  are  added  to  a 
local  police  force,  they  are  deemed  to  be  a  part  of  such  force  for  the 
purposes  of  their  pay  ;  and  the  county  council  must  contribute  half  of 
such  pay. — Reg.  v.  West  Riding  County  Council,  64  L.J.  M.C.  95 ; 
43  W.R.  386. 

(iv.)  C.  A. — New  Street — Construction  of. — The  defendant  owned  a  strip  of 
liuid  on  one  side  of  a  lane  in  an  urban  district.  The  land  led  from  a 
high  road  and  ended  in  a  cul-de-sac,  and  on  the  other  side  were  houses 
which  had  been  built  many  years.  The  defendant  built  three  houses 
on  his  land  facing  the  high  road,  and  having  access  solely  therefrom. 
The  side  wall  of  one  of  the  houses  abutted  on  the  lane,  and  the  garden 
wall  extended  80  feet  down  the  lane.  Held,  that  this  did  not  constitute 
the  lane  a  new  street  so  as  to  be  subject  to  the  bye-laws  of  the  sanitary 
authority  under  the  Public  Health  Act,  1875,  sect.  157.— 5t.  George's 
Local  Board  v.  BaUard,  43  W.R.  409. 

(v.)  Q.  B.  J},— Private  Street  Works— Apportionment  of  Expenses. — Where 
proposed  works  under  the  Private  Street  Works  Act,  1892,  consist  of 
a  roiehdway  in  a  new  street,  and  a  footpath  on  one  side,  there  being  no 
houses  on  the  other  side,  the  whole  of  the  expenses  are  to  be  appor- 
tioned, under  sect.  10,  amongst  the  owners  of  premises  abutting  on 
both  sides  of  the  street. — Great  Clacton  Local  Board  v.  Young  dt  Sons, 
L.R.  [1895]  1  Q.B.  395 ;  71  L.T.  877;  43  W.R.  219. 
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(i.)  C.  A.— Street  Worht—Oljeetion  by  Fr&ntager^PrivaU  Street  Works 
Act,  1892,  M.  6,  7,  B—She/neld  Corporation  Act,  1890,  m.  52,  58,  54.— 
On  hearing  an  objection  by  a  frontager  to  a  nrivate  street  wcaik  under 
the  Sheffield  Act,  and,  $emble,  nnder  the  Public  Act,  a  court  ci  som- 
mary  jurisdiction,  in  determining  whether  the  proposed  work,  as,  for 
instance,  sewering,  is  nnreasonaUe,  may  consider  the  existing  state  of 
the  drainage  of  the  houses  in  the  etreei.—Shefield  CorporeUUm  ▼. 
Anderson,  64  L.J.  M.C.  44 ;  72  L.T.  242. 

(ii.)  Q,  B.  D.—Sewer—Repair'-Liabaity'-'PubUe  Health  AcU,  1875,  u.  4, 
15,  41 ;  1890,  ss,  8, 19. — The  defendants  served  notice  on  the  plaintiff 
to  abate  a  nuisance  caused  by  his  drain.  On  opening  the  ground  the 
drain  was  found  to  serve  the  next  house  as  well  as  the  plaintiff's.    The 

Slaintiff  did  the  work  and  sought  to  recover  the  expenses  from  the 
efendants.  Held,  that  the  defendants  were  not  liable  to  execute  the 
repairs,  and  that  the  notice  could  not  be  taken  to  imply  a  request  to 
the  plaintiff  to  do  the  work  on  their  behalf. — SelfY,  Hove  CommissUmert, 
64  L.J.  Q.B.  217 ;  72  L.T.  234  ;  43  W.R.  800. 

Lunatic  :— 

(iii.)  C.  A,.— Jurisdiction— Settled  Land—BiU  in  ParUament^'Opposition-' 
Costs  of, — There  is  jurisdiction  in  Lunacy  to  order  the  costs  and 
expenses  ol  an  unsuccessful  opposition  to  a  Bill  in  Parliament  affecting 
the  estate  of  a  lunatic  tenant  for  life  of  settled  land,  to  be  paid  out  of 
the  corpus  of  the  settled  property. — In  re  Blake,  72  L.T.  280. 

(iv.)  C.  A. — Power  of  Appointment  of  New  Trustees — Vesting  Order. — A  lunatic 
had  a  power  to  appoint  new  trustees.  The  master  ordered  that  A. 
should  exercise  the  power  by  appointing  X.  and  Y.,  and  that  the  ri^t 
to  call  for  a  transfer  of  consols  part  of  the  trust  funds  should  vest  in 
them.  Held,  that  the  order  was  right,  but  that  in  similar  Oises  the 
Bank  of  England  should  have  some  certificate  by  the  master  of  the 
execution  of  the  deed.— In  re  Shortridge,  L.B.  [1895]  1  Ch.  278; 
64  L.  J.  Ch.  191 ;  71  L.T.  799 ;  48  W.R.  257. 

(v.)  C.  A* — Practice — Inspection  of  Docitments, — No  one  may  inspect  docu- 
ments in  the  custody  of  the  Court  without  an  order  of  one  of  the  masters 
or  a  judge  in  lunacy.  An  order  will  be  made  for  the  inspection  of  such 
documents,  except  reports  to  the  Court  from  its  medi<»J  advisers,  by 
anyone  who  can  shew  that  he  wants  it  for  a  reasonable  purpose,  pro- 
vided the  lunatic  is  not  injured.  Privilege  is  no  bar  to  inspection  in 
lunacy.  Inspection  will  not  be  allowed  to  a  litigating  party  who 
applies  for  it,  oefore  trial,  to  find  out  his  adversary's  case.  An  order 
for  inqulrv  into  the  sanity  of  an  alleged  lunatic  was  made  on  the 
petition  of  A.  Pending  inquiry  the  alleged  lunatic  died,  leaving  a 
will  in  favour  of  B.  A.  disputed  probate  of  the  will,  alleging  insanity 
and  undue  influence.  B.  applied  for  leave  to  inspect  the  petition  and 
affidavits  in  support,  to  ascertain  what  allegations  of  insanity  would 
be  made  in  the  probate  action.  Held,  that  the  inspection  ought  not  to 
be  aUowed.— In  re  Strachan,  L.R.  [1895]  1  Ch.  489 ;  72  L,T.  175 ; 
48  W.R.  869. 


<-*•>  %.l 


Maintenanoe:— 

.  B.  D. — Criminal  Proceedings — Indemnity  for  Costs — Legality  of. — 
tie  doctrine  of  maintenance  is  confined  to  civU  actions,  and  in 
criminal  proceedings  it  is  not  illegal ;  therefore  when  a  perscm  gives 
a  guarantee  agreeing  to  indemnify  a  solicitor  in  respect  of  the  costs  of 
crhninal  proceedings  to  be  taken  against  another  person,  an  aotioo 
can  be  maintained  on  the  guarantee.— Gran<  v.  Thompson,  72  L.T.  264. 
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Manor  :— 

(t)  Q.  B.  D,~-ViUage  Green^TUU^Evidenee— Manor  Map^Tithe  Map-^ 
EncroachmenU. — Upon  the  question  whether  a  general  right  to  the 
waste  of  a  manor  nas  arisen  in  which  the  inhabitants  of  a  township 
and  tenants  of  the  manor  have  an  interest,  a  manor  map,  produced 
from  the  cnstody  of  the  lord,  made  by  a  surveyor  now  dead,  but 
proved  by  the  evidence  of  a  living  witness  to  have  been  competent  and 
acquainted  with  the  district,  and  used  for  rating  purposes,  is  receivable 
in  evidence.  Upon  a  similar  question  a  tithe  map  is  receivable.  Where 
a  common  was  not  dealt  with  by  an  inclosure  award  made  in  1873 
there  is  no  inference  that  it  has  ceased  to  be  waste.  Acts  of  owner- 
ship by  persons  who  have  successfully  encroached  upon  small  portions 
of  a  common  do  not  give  rise  to  the  inference  that  they  can  make  a 
title  to  the  waste  surrounding  their  encroachments. — Smith  v.  LUteft 
64L.J.Q.B.  154;  72  L.T.  20. 

Master  and  Servant:— 

(ii.)  Q.  B.  D. — Liability  of  Master — Scope  of  Authority. — The  defendants' 
omnibus  was  stopped  by  the  police  because  the  driver  was  drunk.  X. 
offered  to  drive  it  back  to  the  yard,  and  the  driver  and  conductor 
accepted  the  offer.  X.  drove  carelessly  and  injured  the  plaintiff. 
Held,  that  there  was  evidence  of  such  an  emergency  as  authorised  the 
defendants'  servants  to  employ  X.,  and  that  the  defendants  were 
liable  for  X.'s  carelessness.— OiHWiam  v.  Twist,  L.R.  [1896]  1  Q.B.557 ; 
72  L.T.  115 ;  43  W.R.  398. 

(iii.)  Q.  B.  D.^Shop  Hours  Act,  1892,  ss.  3,  4,  5.>-An  employer  cannot  be 
fined  for  employing  a  young  person  in  a  shop  where  the  notice 
required  by  sect.  4  is  not  exhibited.  —  Hammond  v.  Pulsford, 
L.k  [1895]  1  Q.B.  223 ;  64  L.J.  M.C.  63 ;  71  L.T.  767 ;  43  W.R.  236. 

Married  Woman  :— 

(iv.)  Ch,  "D,— Gift  for  Life  for  Separate— Remainder  to  Executors,  dtc,-— Effect 
of —Married  Women* s  Property  Act,  1882.— When  property  is  held  upon 
trust  for  a  woman  married  smce  the  Act  above  mentioned,  for  life  for 
her  separate  use,  and  in  default  of  the  exercise  by  her  of  a  general 
power  of  appointment,  then  for  her  executors,  administrators,  or 
assigns,  she  will,  on  releasing  the  power,  become  absolutely  entitled. — 
Turner  v.  King,  L.R.  [1895]  1  Ch.  361 ;  64  L.J.  Ch.  252 ;  71  L.T.  875 ; 
43  W.R.  217. 

(v.)  C.  A« — Bestraini  upon  Anticipation — ParHal  Removal — Costs, — Decision 
of  Ch.  D.  {see  Vol.  20,  p.  14,  vii.)  affirmed. — Thome-Oeorge  v.  Godfrey, 
72  L.T.  8;  43  W.R.  244. 

(vi.)  C.  A. — Separate  Estate — Restraint — Judgment  Creditors — Receiver. — 
Judgment  creditors  are  not  entitled  to  equitable  execution  over  the 
rents  of  propertv  of  which  a  married  woman  is  tenant  for  life  for  her 
separate  use  wiUiout  power  of  anticipation,  even  though  such  rents  were 
due  before  the  date  of  the  judgment.— PiUer*  v.  Edwards,  71  L.T.  788. 

Mayor's  Court:— 
(▼ii.)  Q.  B.  J>.— Judgment  Debt  Under  £20^Summons— Jurisdiction.— The 
jurisdiction  of  the  Mayoi^s  Court  where  judgment  has  been  signed  for 
a  debt  not  exceeding  £20,  to  issue  and  serve  a  judgment  summons 
upon  a  debtor  residing  or  carrying  on  business  beyond  the  limits  of 
the  city,  is  not  affected  by  the  Debtors'  Act,  lB69.—8chuUer  ▼.  Wood, 
64  L.J.  Q.B.  243. 
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Metropolis  Management:— 

(i.)  C.  A.—**  Drain  "— "  Sewer  ''—LidbiUty  to  l?«patr.— Decimon  of  Q.  B.  D. 
(see  Vol.  20,  p.  46,  ii.)  affirmed.— PiZlwow  v.  ShoredUch  Vestry, 
L.R.  [1895]  1  Q.B.  433;  72  L.T.  135;  43  W.R.  342. 

Metropolitan  Carriages  :— 

(ii.)  Q.  B.  D. — Defacement  of  Driver^s  Licence — Complaint^ Jurisdictionr— 
6  d'l  Vict.,  c.  86,  «.  8,  22. — A  cab  proprietor  in  entering  on  a  driver's 
licence  the  dates  of  his  entering  and  leaving  his  service,  omitted  one 
of  the  dates,  and  added  a  signature,  the  effect  of  which  would  be  to 
prejudice  the  driver  in  the  eyes  of  other  proprietors.  Held,  that  this 
was  "  a  matter  of  complaint "  which  a  police  magistrate  coold  hear; 
and  that  there  was  a  defacement,  and  evidence  of  loss  and  damage  on 
which  the  magistrate  could  assess  compensation. — Norris  v.  Birch, 
L.R.  [1896]  1  Q.B.  639 ;  64  L.J.  M.C.  91 ;  43  W.R.  271. 

Mine :-      * 

(iii.)  Q.  B.  D.—Coal— Timbering— Coal  Mines  Regidation  Act,  1887,  «.  49, 
Rule  22. — The  proper  construction  of  the  rule  mentioned  is  that  props 
and  sprags  are  to  be  used  where  they  are  **  necessary,**  and  not  where 
the  workmen  think  them  necessary.  The  question  of  necessity  is  for 
the  justices.— Gt66on  v.  PftUUps,  64  L.J.  M.C.  42. 

Mistake:— 

(iv.)  C.  A. — Money  Paid  under  Compulsion  of  Law — Action  for  Recovery. — 
The  defendants  claimed  from  the  plaintiff  a  contribution  towards 
street  improvement  expenses,  and  issued  a  summons.  The  plaintiff 
paid  the  claim  before  the  summons  was  heard,  and  it  was  withdrawn. 
Ue  then  discovered  that  his  premises  did  not  abut  on  the  street  in 
question.  Held,  that  the  money  could  not  be  recovered. — Moore  v. 
Fulham  Vestry,  L.R.  [1895]  1  Q.B.  399 ;  64  L.J.  Q.B.  226 ;  71  L.T.  862 ; 
43  W.R.  277. 

Negligence  :— 

(v.)  Q.  B.  D. — Damage — Remoteness.^The  plaintiff  delivered  a  mare  to  the 
defendant  to  be  agisted.  She  was  placed  in  a  field  next  to  a  cricket 
field,  with  a  gate  between  them,  which,  owing  to  the  negligence  of  the 
defendant's  servants,  was  left  open.  The  mare  went  into  the  cricket 
field  while  a  game  was  being  played,  and  the  cricketers  endeavoured 
in  a  careful  manner  to  drive  her  back.  She  refused  to  go  throu^ 
the  gate,  ran  against  the  fence,  and  was  injured.  Held,  that  the 
injurv  was  the  natural  consequence  of  the  gate  having  been  left  open, 
and  that  the  defendant  was  Uable. — Halestrap  v.  Oregory,  L.R.  [1894] 
1  Q.B.  661 ;  72  L.T.  392. 

Nuisance  :— 

(vi.)  Q.  B.  D. — Inpiry — Cause  of— -Evidence. — The  defendants  owned  a 
wall  eighteen  mches  high  abutting  on  a  highway,  and  topped  with  a 
row  of  spikes,  which  the  jmry  found  to  be  a  nuisance.  The  plaintiff,  a 
little  girl,  was  found  standing  by  the  wall,  with  a  wound  in  her  arm 
which  might  have  been  caused  by  falling  on  the  spikes.  The  plaintiff 
sued  for  damages  for  the  injury.  She  was  not  called  as  a  witness,  and 
there  was  no  evidence  as  to  the  manner  of  the  accident,  except  that  of 
a  witness  who  had  shortly  before  the  accident  seen  the  plaintiff 
climbing  up  the  wall,  and  told  her  to  get  down,  which  she  did.  Held, 
that  there  was  evidence  for  the  jury  that  the  nuisance  had  caused 
the  accident.— Fenna  v.  Clare  db  Co.,  L.R.  [1895]  1  Q.B.  199; 
64  L.J.  Q.B.  238. 
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(i«)  C.  A. — Vibration — Freeholder  and  Reversioner — Structural  Damage — 
Electric  Lighting  AcU,  1882  and  l8SS.—{See  Vol.  10^  p.  131,  V7,)—Held 
by  C.  A.  that  the  defendants  were  not  jostified  in  committing  the 
nnisance,  and  that  each  of  the  plaintiffs  was  entitled  to  an  injunction 
and  damages. — Meuxy.  City  of  London  Electric  Lighting  Co.;  Shelf ordy. 
the  Same,  L.R.  [1895]  1  Ch.  287;  64  L.J.  Ch.  216;  72  L.T.  34; 
43  W.R.  238. 

Farisli  Church:— 

(ii.)  Q.  B.  D. — Notices— Prohibition  of — Registration  Act,  1843. — Where 
there  is  no  parish  church  notices  under  the  Act  must  be  published 
in  some  conspicuous  place  in  the  parish.  The  church  of  parish  A.,  in 
the  City  of  London,  had  been  pulled  down,  and  for  ecclesiastical 
purposes  the  parish  had  been  united  with  parish  B.,  but  the  parishes 
continued  to  exist  with  separate  officers.  Held,  that  the  overseers  of 
parish  A.  were  not  bound  or  entitled  to  affix  notices  under  the  Act 
exclusively  on  the  door  of  the  church  of  parish  B.,  but  must  find  some 
conspicuous  place  in  parish  A.  for  their  exhibition.  The  removal 
of  such  notices  by  the  incumbent  of  the  united  parishes  from 
the  door  of  the  church  of  parish  B.  is  not  an  offence  under  the 
Ad.—HUdred  v.  Ingram,  64  L.J.  M.C.  67. 

Partnership  :— 

(iii.)  C.  A.  A;  Ch.  D,— Goodwill — Stipulation  as  to— Breach  of  Stipulation, — 
Partnership  articles  between  A.  and  B.,  provided  that  the  goodwill  of  the 
business  should  belong  to  A.  at  the  determination  of  the  partnership. 
Held,  that  B.  could  not  be  restrained  from  making  a  list  of  the 
custcmersof  the  firm,  with  a  view  to  future  competition  with  A.— 
Trego  v.  Hunt,  L.R.  [1895]  1  Ch.  462 ;  72  L.T.  269 ;  43  W.R.  263  &  371. 

(iv.)  Q.  B.  "D. — Loan  to  Trader — Participation  in  Profits. — A  loan  to  a 
trader  for  an  agreed  term  carrying  interest  at  five  per  cent.,  and  an 
additional  sum  by  way  of  interest  equal  to  one-half  of  the  profits  of 
the  business,  but  repayable  as  an  agt^egate  debt  at  any  time  within 
the  agreed  term  upon  three  months*  notice  given  by  the  lender  under 
certain  conditions,  does  not  of  itself  make  the  lender  a  partner.^ 
Hollom  V.  Wichelow,  64  L.J.  Q.B.  170. 

Patent  :— 

(v.)  Ch.  D. — Practice — Particulars  of  Objections — Costs  of— Patents,  dte,. 
Act,  1883,  s.  29,  sub-s.  6.— Where  an  action  for  infringement  has  been 
disposed  of  without  hearing  evidence,  and  the  Court  has  nothing  before 
it  to  show  whether  the  defendant's  particulars  of  objections  are 
reasonable  and  proper,  it  will  not  inquire  into  the  facts  merely  to 
decide  whether  the  defendant  ought  to  be  allowed  the  costs  of  the 
particulars.  But  where  the  plaintiff's  evidence  has  been  heard,  and 
the  particulars  appear  to  be  reasonable  and  proper,  a  certificate  to 
that  effect  will  be  ^ven,—Mandleberg  v.  Morley,  64  L.J.  Ch.  245; 
72  L.T.  106;  43  W.R.  266. 

Poor  Law:— 

(vi.)  C.  A.— Ou^rdians— Debt— Limitation  of  Time— CosU— Poor  Law  (Pay- 
ment  of  Debts)  Act,  1859,  s.  1.— Where  a  judgment  of  the  House  of 
Lords  directed  guardians  to  pay  costs,  held,  that  there  was  a  debt  due 
from  them  at  the  time  of  the  delivery  of  the  judgment,  and  not  when 
it  was  drawn  up,  or  when  the  costs  were  taxed ;  and  that  the  time 
within  which  the  debt  must  be  recovered  ran  from  such  delivery 
of  judgment. — West  Ham  Guardians  v.  Bethnal  Qreen  Churchwardens, 
L.R.  [1895]  1  Q.B.  662. 
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(i.)  C.  A.—  Guardiani^HmUation  of  time  for  Payment  of  Deht-~Co$U— 
Application  for  Taxation — Quarter  Seaions — Taxation  out  of  Seesione, — 
An  appeal  to  quarter  sessions  against  an  assessment  of  the  appellants' 
premises  having  been  allowed  with  costs,  the  appellants  applied  to  the 
clerk  of  the  peace,  within  three  months,  to  tax  the  costs.  Held^  that 
this  was  not  a  commencement  of  proceedings  before  a  competent 
authority  to  enforce  payment,  and  that  as  sabseqnent  proceedings 
were  not  commenced  within  three  months,  the  guardians  were  not 
liable.  When  a  court  of  quarter  sessions  orders  payment  of  costs, 
and  consent  to  a  taxation  out  of  sessions  is  not  given,  no  subsequ^it 
Court  can  order  taxation.— 3f.i2.  v.  Edmonton  Guardiam,  L.B.  [1895] 
1  Q.B.  357 ;  64  L.J.  Q.B.  113  ;  71  L.T.  206;  43  W.R.  309. 

(ii.)  H.  Ij.— Rating— Lighting  RaU—Coal  3fine«—"  Land."— Decision  of 
C.  A.  (zu  Vol.  19,  p.  138,  V.)  affirmed.— r^r»6y  v.  BriercUffe  Chwreh- 
wardent,  L.R.  [1895]  A.C.  82 ;  64  L.J.  M.C.  66;  71  L.T.  849. 

(iii.)  H.  'L.—Rating— Easement.— Dedaion  of  C.  A.  (»««  Vol.  19,  p.  51,  v.) 
TeyerBed.—HolyweU  Assessment  Committee  v.  JSalkyn  District  Mines 
Drainage  Co,,  71  L.T.  818. 

Practice  :— 

(iv.)  Q.  B.  D.—AttachmeTU— Affidavit—Service  of'-R.S.C.,lB8S,0.idi.,r,5; 
0.  Iii.,  r.  4. — The  copy  of  the  affidavit  to  be  used  in  support  of  a 
motion  for  attachment,  must  state  that  the  order  is  endorsed 
with  the  memorandum  pointing  out  the  consequences  of  negilecting  to 
obey  it,  and  if  such  statement  is  omitted,  the  service  is  insufficient.— 
Stockton  Football  Co,  v.  Qaston,  L.R.  [1895]  1  Q3.  453; 
64  L.J.  Q.B.  228. 

(▼.)  Ch.  J},^  Attachment— Writ  — Service  — Indorsement  — R.S,C,,  1883, 
0.  xli.,  r.  5. — The  special  memorandum  which  under  the  rule  is  to  be 
indorsed  upon  the  copy  of  a  judgment  or  order  served  upon  a  person 
required  to  obey  the  same,  is  not  necessary  in  the  case  of  a  merely 
prohibitive  order.— Hudson  v.  Walker,  64  L.J.  Ch.  204. 

(vi.)  Ch.  D. — Costs — Petition  instead  of  Summons — Order  for  Sale  of  Debtor's 
Interest. — Where  a  judgment  creditor  in  possession  had  proceeded  by 
petition  instead  of  by  originating  summons,  under  R.S.C.,  1883, 
O.  Iv.,  r.  96,  the  costs  of  proceedings  initiated  by  summons  were 
only  allowed. — In  re  Martin  and  Varlow,  43  W.R.  247. 

(vii.)  C.  A. — Discovery — Interrogatories — Relevancy. — The  plaintiff  the 
trustee  in  bankruptoy  of  C.  alleged  that  C.  and  the  defendant  had  been 
in  partnership  as  dealers  in  land,  and  claimed  that  the  defendant  was 
liable  to  account  for  C.*8  share  in  certain  properties  which  had  been 
conveyed  to  C.  and  the  defendant  as  tenants  in  common,  as  being 
partnership  property.  The  defendant  denied  the  partnership.  The 
plaintiff,  in  interrogating  the  defendant,  asked  for  a  list  of  properties 
m  which  he  and  C.  had  been  jointly  interested,  prior  and  subsequent 
to  a  certain  date,  and  to  state  whether  there  were  any,  and  what, 
written  articles  of  agreement  between  them  with  reference  to  the 
purchase  of  land.  Held,  that  these  interrogatories  were  irrelevant.— 
Kennedy  v.  Dodson,  L.R.  [1896]  1  Ch.  384;  64  L.J.  C^  257; 
71  L.T.  172;  43  W.R.  269. 
(viii.)  C.  A. — Discovery — Answer  tending  to  Criminate. — Deoiaion  of  Q.  B.  D. 
(see  Vol.  19,  p.  135,  i.)  e^t^imed,— Alabaster  v.  Harness,  L.B.  [1895] 
1  Q.B.  839 ;  64  L.J.  Q.B.  76 ;  71  L.T.  741. 

(ix.)  C.  A. — Discovery — Banker* s  Pass-books — BatUcers*  Books  Evidence 
Act,  1879,8.  7.— Where  a  plaintiff's  affidavit  of  documents  schedules  his 
banker's  pass-book,  the  defendant  may  iuspeot  the  entries  therein.— 
Perry  v.  Phosphor  Bronze  Co.,  71  L.T.  854. 
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(I.)  C.  A. — Diimi$ialfor  Want  of  Prosecution. — Where  the  Court  of  Appeal 
has  ordered  a  new  trial,  and  the  party  who  has  obtained  the  order  has 
not  entered  the  action  for  trial,  the  Court  of  Appeal  has  no  original 
jurisdiction  to  entertain  a  motion  to  dismiss  for  want  of  prosecution. 
Application  should  be  made  in  chambers.  —  Robartt  v.  French, 
71  L.T.  147 ;  48  W.R.  258. 

(ii.)  C.  A. — Equitable  Execution — Receiver, — "Where  the  circumstances  are 
exceptional  a  receiver  may  be  appointed  ex  parte  by  way  of  equitable 
execution.— 3ftn<€r  ▼.  Kent^  Sussex,  and  General  Land  Society,  72  L.T.  186. 

(iii.)  P,  D. — Equitable  Execution — Divorce — Costs — Receiver — Reversionary 
iTUerest, — Where  the  co-respondent  is  ordered  to  pay  the  petitioner's 
costs,  a  receiver  may  be  appointed  in  respect  of  his  interest  in  property, 
being  a  contingent  reversionary  interest  under  a  will  which  contains  a 
clause  forfeiting  his  interest  upon  his  charging  the  same,  and  sudh 
appointment  does  not  of  itself  create  a  charge  within  the  clause. — 
Campbell  v.  Campbell,  72  L.T.  294. 

(iv.)  Q.  B.  D. — Interpleader— Sheriff—Ooods  Seised — Delivery  to  Claimant, — 
Where  a  sherin  has  delivered  over  goods  taken  in  execution  to  a 
claimant  whose  title  is  admitted  by  the  execution  creditor,  he  cannot 
seek  the  protection  of  the  Court  by  means  of  interpleader  proceedings. 
—Moore  v.  Hawkins,  43  W.R.  235. 

(v.)  C.  A,— Mayor* s  Court— Prohibition — Want  of  Jurisdiction — Waiver  of 
Objection,— A  defendant  does  not,  by  entering  an  appearance  without 
protest  in  an  action  in  the  Mayor's  Court,  waive  his  right  to  object  to 
the  jurisdiction  when  he  ascertains  the  exact  nature  01  t^e  plaintifTa 
claim.— Lm  v.  Cohen,  71  L.T.  824. 

(vi.)  Q.  B.  D. — Pauper — Appeal. — A  party  who  has  sued  or  defended  in 
formd  pauperis  in  the  Court  below  is  entitled  to  appeal  as  a  pauper 
without  either  giving  security  for  costs  or  obtaining  special  leave  so  to 
Apyeal.— Biggs  v.  DagnaU,  L.R.  [1895]  1  Q.B.  207  ;  64  L.J.  Q.B.  221. 

(vii.)  Ch.  D. — Legacy  to  Children  to  be  paid  at  Eighteen— Payment  out. — 
Where  a  legacy  is  given  to  children  to  be  paid  when  they  respectively 
attain  the  age  of  eighteen,  with  a  declaration  that  their  receipts  at 
that  age  shall  be  stdlcient  discharges  notwithstanding  minority,  the 
Court  will  order  payment  of  their  ^lares  to  children  who  have  attained 
eighteen,  and  give  liberty  to  those  under  that  age  to  apply  for  payment 
when  they  respectively  attain  the  age  of  eighteen.—Peter*  v. 
Tauchereau,  72  L.T.  220. 

(viii)  C,  A. — Summons  in  Chambers— Reference  to  Court — Appeal, — Li  matters 
of  practice  and  procedure  a  judge  in  chambers  has  now  no  power  to 
refer  a  summons  to  the  Divisional  Court.  Such  a  summons  cannot 
be  referred  to  the  Court  of  Appeal.  The  Judge  should  either  make  or 
refuse  an  order,  giving  leave  to  appeal  if  necessary. — Hood-Barrs  v. 
Cathcart,  72  L.T.  184. 

(ix.)  C.  A. — Third-party  Procedure— Notice  by  one  Defendant  to  Another — 
Mode  of  Objection— R.S.C,  1888,  0.  xvi.,  rr,  52,  55.— Where  one 
defendant  serves  another  with  a  third-party  notice,  the  proper  course 
if  the  latter  objects  to  have  the  question  between  them  decided  in  the 
action,  is  not  to  apply  to  have  the  notice  set  aside,  but  to  take  the 
objection  on  the  summons  for  directions. — Baxter  v.  France,  L.R.  [1895] 
1  Q.B.  455  J  72  L.T.  146 ;  48  W.R.  227. 

(x.)  C.  A*— Third-party  Procedure— Refusal  to  Oive  Directions— R.S.C,  1883, 
0.  xvi.,  rr.  52,  65. — The  defendants  in  an  action  for  recovery  of  land 
daimed  against  a  co-defendant,  their  vendor,  damages  for  breach  of 
implied  covenants,  and  an  indemnity.  It  was  doubtful  in  point  of 
law  whether  there  was  any  right  to  indemnity.    Held,  that  the  Judge 
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at  ohamben  was  right  in  refusing  to  give  directions  as  to  prooedare, 
as  there  was  not  a  question  proper  to  he  tried  in  the  action  as  to  the 
liability  of  the  co-defendant  as  third  party. — BaxUr  v.  Framcty 
L.R.  [1895]  1  Q.B.  591 ;  71  L.T.  188 ;  43  W.R.  341. 

(i)  C.  A.— Taxation— Review— Sumnums  for— Appeal^R.S.C,  1883,  O.Iiv., 
r.  23. — A  summons  for  a  review  of  a  solicitor's  bill  of  costs  is  a 
"  matter  of  practice  or  procedure  "  in  respect  of  which  an  appeal  lies 
from  a  judge  in  chaoibers  to  the  Court  of  Appeal,  and  not  to  a 
Divisional  Court.— In  re  Oddy,  L.R.  [1895]  1  Q.B.  392 ;  64  L.  J.  Q.B.  123 ; 
71  L.T.  861 ;  43  W.R.  363. 

(ii.)  Ch.  D.—Ve$Hng  Order— Tntstee  Refunng  to  Transfer— Time— CotU— 
Trustee  Act,  1893,  ts.  35  (tt)  (d),  38.— Jurisdiction  to  make  a  vesting 
order  under  the  section  mentioned  on  the  ground  that  a  trustee  has 
refused  to  transfer  stock  for  twenty-eight  days  next  after  a  request  in 
writing  made  pursuant  to  the  section,  does  not  arise  until  the  twenty- 
eight  days  have  expired,  and  an  order  cannot  be  made  upon  a  petition 
presented  sooner.  On  petition  for  such  an  order  the  respondent,  the 
recusant  trustee,  may  be  ordered  to  pay  the  costs.— In  re  Knox^s 
Trusts,  L.R.  [1895]  1  Ch.  538. 

(iii.)  C.  A. — Writ — Specially  Indorsed — Amendment — Judge  at  Chambers- 
Reference — R.S.C.,  1883,  O.  xiv. — On  the  hearing  of  a  summons  in  an 
action  on  a  cheque  the  defendant  objected  that  the  indorsement  did 
not  state  that  notice  of  dishonour  had  been  given.  The  sununona 
was  adjourned,  and  the  plaintiff  amended  the  indorsement  without 
leave  by  adding  the  statement.  Held,  that  an  order  for  judgment 
could  rightly  be  made  at  the  adjourned  hearing  of  the  summons.  A 
judge  at  chambers  cannot  now  refer  a  summons  to  the  Divisional 
Court  or  the  Court  of  Appeal,  but  ought  to  adjudicate  thereon. — 
RoherU  v.  Plant,  L.R.  [1895]  1  Q.B.  597 ;  71  L.T.  878  ;  72  L.T.  181 ; 
43  W.R.  308. 

Principal  and  Agent:— 

(iv.)  C.  A,— Personal  Liahility  of  Agent— Money  Paid  for  Principal  under 
Duress— Payment  to  Agent  before  Notice — Receiver  under  Trust  Deed, — A 
deed  executed  by  a  company  to  secure  debentures  empowered  the 
trustees  to  appoint  a  receiver  in  certain  events  as  if  they  were 
mortgagees.  The  receiver  was  to  have  the  power  of  a  receiver 
under  tne  Conveyancing  Act,  1881,  and  also  power  to  exercise  any  of 
the  powers  conferred  by  the  deed  upon  the  trustees.  He  was  to  be 
deemed  the  agent  of  the  company.  Held,  that  a  receiver  appointed 
under  the  deed,  and,  in  accordance  with  the  powers  conferred,  carrying 
on  the  business  under  the  name  of  the  company,  was  a  mere 
agent,  and  incurred  no  personal  liability.  The  defendant  was  ap- 
pointed receiver,  and  carried  on  the  business.  After  his  appointment 
the  manager  of  the  business,  without  the  defendant's  knowled^ 
compelled  the  plaintiff,  under  **  duress  of  goods,"  to  pay  a  sum  for 
w(Hrk  done  which  the  plaintiff  considered  exorbitant.  The  defendant 
received  the  money,  without  knowledge  of  the  duress,  and  paid  it  to 
an  account  which  he  had  opened  as  receiver.  Held,  that  such  payment 
was  a  payment  as  agent  to  his  principal,  and  that  the  defendant  was 
not  personally  liable,  as  he  had  no  notice  of  the  alleged  extortion.— 
D.  Owen  d-  Co.  v.  Cronk,  L.R.  [1895]  1  Q.B.  265. 

Principal  and  Surety:— 

(v.)  Ch.  J},— Power  to  DeUrmine  Liability  of  Surety— Death  of  Surety— 
*'  Representatives.*^ — A  joint  and  several  continuing  guaranty  bond 
provided  that  any  one  of  the  obligors,  or  their  respective  **  representa- 
tives,*' might  determine  his  or  their  liability  by  a  month's  notice  in 
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writing.  One  of  the  obligees  died,  and  his  executor,  who  was  unaware 
of  the  bond,  gave  the  obligees  notice  only  of  his  death.  Heldy  that 
"representatives"  included  executor,  and  that  the  estate  of  the 
deceiased  was  liable,  notwithstanding  ihe  notice,  for  debts  incurred  by 
the  principal  debtor  after  his  death.— M.iS.  v.  Silvester^  L.B.  [1895] 
1  Ch.  678 ;  72  L.T.  283. 

Bailway  :— 

(L)  Q.  B.  D, — Excursion  Ticket — Condition  Indorsed — Passenger  Travelling 
Beyond  Terminal  Station — Contract, — The  plaintiffs  issued  excursion 
tickets  from  P.  to  W.,  which  bore  on  the  back  a  condition  that  if 
used  for  any  other  stations  they  would  be  forfeited.  The  defendant 
took  an  excursion  ticket  to  W.,  but  travelled  on  to  H.,  where  he 
tendered  the  first  half  of  the  excursion  ticket  and  the  excess  fare. 
The  plaintiffs  refused  the  excess  fare.  In  returning  the  defendant 
took  a  ticket  to  W.,  and,  on  arriving  at  P.,  tendered  the  second  half 
of  the  excursion  ticket  and  the  ticket  from  H.  to  W.,  which  were 
refused.  Heldt  that  assuming  that  the  condition  on  the  back  of  the 
ticket  was  known  to  the  defeiidant,  the  plaintiffs  were  entitled  to  treat 
the  excursion  ticket  as  forfeited.— G.i^.i2.  v.  Palmer,  72  L.T.  287; 
43  W.R.  816. 

(ii.)  Ch.  D. — Land  Taken — User  of— Building  Estate — Injury  to, — A 
railway  having  taken  a  part  of  an  estate  which  was  being  developed 
as  a  building  estate,  let  a  small  piece  which  was  not  immediatelv 
required  for  the  purposes  of  the  railway,  for  the  erection  of  a  chapel. 
The  owner  of  the  building  estate  objected  on  the  ground  that  it  was 
prejudicial  to  his  estate,  and  sued  for  an  injunction.  No  damsige 
was  proved  as  likely  to  accrue.  Held^  that  the  user  of  the  land  was 
not  unreasonable  nor  inconsistent  with  company's  objects,  and  that 
the  action  would  fail  even  if  damage  were  shown. — Onslow  v. 
M.S,  db  L.B,,  72  L.T.  256. 

(iii.)  C.  A. — Purchase  of  Land— Compensation — Minerals— Bailways  Clauses 
Act,  1846,  ss,  77-80.— Decision  of  Q.  B.  D.  (see  Vol.  20,  p.  52,  vi.) 
affirmed.— In  re  Lord  Gerard  and  L,  db  N.W.B,,  L.R.  [1896]  1  Q.B.  459 ; 
72  L.T.  142.    . 

(iv.)  C.  A,— Tragic— Rate  for  Forwarding— Jurisdiction.— By  the  special 
Act  of  the  B.  company  it  was  enacted  that  the  T.  company  should 
forward  traffic  to  or  from  the  B.  company's  line  at  rates  not  greater 
than  the  lowest  rate  charged  by  the  T.  company,  and  that  if  on 
application  by  the  B.  company  the  Railway  Commissioners,  sitting  as 
arbitrators,  should  decide  that  the  T.  company  had  failed  to  give  any 
of  the  facilities  provided  for,  the  B.  company  should  have  runninc 
powers  over  the  line  of  the  T.  company.  Held,  that  the  CJourt  had 
jurisdiction  to  entertain  the  complaint  of  the  persons  aggrieved  by  an 
overcharge ;  and  that  neither  the  special  Act,  nor  the  Railway  and 
Canal  Traffic  Act,  1888,  gave  the  Railway  Commissioners  exclusive 
jurisdiction. — Barry  Railway  Co,  v.  Taff  Vale  Railway  Co,,  L.R.  [1895] 
1  Ch.  128;  64  L.J.  Ch.  280 ;  71  L.T.  688 ;  43  W.R.  372. 

(v.)  Ch.  D.—  Underground  Railway— Right  to  Use  Subsoil — »*  Appropriate," 
— A  special  Act  (incorporating  the  Lands  Clauses  Act,  1845)  empowered 
a  company  to  make  an  underground  railway,  and  provided  that  they 
might  **  appropriate  and  use  "  the  subsoil  of  the  plaintiff's  land  without 
wholly  takmg  the  land,  subject  to  the  liability  to  make  compensation 
under  sect.  68  of  the  Lands  Clauses  Act.  The  company  began  to  bore 
a  tunnel  tmder  the  plaintiff's  land.  Held,  that  they  were  not  merely 
taking  an  easement,  but  **  land " ;  that  **  appropriate "  meant 
•*  appropriate  by  way  of  purchase  "  ;  and  that  they  could  not  "appro- 
priate and  use  "  the  subsoil  without  complying  with  the  provisions  of 
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the  Lands  Claases  Act  with  respeot  to  the  purchase  of  Umd.  SemhU, 
the  provisions  of  such  Act  with  respect  to  the  entry  on  lands  befoce 
agreement  apply  to  the  case. — Farmer  v.  Waterloo  and  City  Railway  Co,, 
L.R.  [1895J  1  Ch.  627;  72  L.T.  225;  43  W.R.  363. 

(i.)  Railway  and  Canal  Commission  Court.— PraeHee—A$§oeiaiion 
of  Traders —Complaint  AgtUnst  Increase  of  Ratet — Particulars — Nam€$  €f 
Traders— Railway  and  Canal  Traffic  Acts,  1888  and  1894,  m.  7,  31 ;  J.  1, 
sub-88.  1,  3,  4. — Upon  a  complaint  by  an  association  of  traders  that  a 
railway  company  had  since  the  last  day  of  December,  1892,  inoreaeed 
its  rates,  and  that  such  increased  rates  were  nnreasonable,  held, 
that  the  company  were  not  entitled  to  an  order  for  particulars  of  the 
names  of  the  traders  represented  by  the  association. — The  Mannan 
House  AssocitUion  on  Railway  and  Canal  Traffic  v.  0,WJt.,  72  L.T.  296. 

Begistration  :— 

(ii.)  Q.  B.  D. — Service  Franchise — PoUce — Constable, — A  polioe  constable 
occupied  exclusively,  by  virtue  of  his  employment,  a  oubide,  being  a 
portion  of  a  large  room,  separated  by  partitions  not  reaching  to  the 
ceiling.  Held,  that  the  cubicle  was  not  separately  oocimied  as  a 
dwelling  within  sect.  5  of  the  Parliamentary  and  Munidpaf  Registra- 
tion Act,  lSlS.—Bamett  y.  HickmoU,  72  L.T.  236 ;  43  W.B.  284. 

Bevenue  :— 

(iii.)  Q.  B.  D. — Fines  on  Renewal  of  Leasee — Applied  a*  Productive  Capital — 
Deposit  at  Bank—Property  Tax  Act,  1842,  s.  60,  sched.  A,  r.  2,sub'S,  5.— 
Fines  received  on  renewal  of  leases  and  deposited  at  a  bazik  pending 
permanent  investment  are  not  "  applied  as  productive  capital,"  so  as 
to  be  exempt  from  property  tax. — Lord  Mostyn  v.  London,  L.R.  [1895] 
1  Q.B.  170  ;  64  L.J.  Q.B.  106 ;  71  L.T.  760 ;  43  W.R.  330. 

(iv.)  Q.  B.  D. — Income  Tax — Cost-book  Mines — Capital  or  Working  Expensee, 
— In  respect  of  capital  there  is  no  difference  between  a  coet-book 
mine  and  any  other  mine ;  and  the  question  whether  the  expense  of 
sinking  a  new  shaft  is  capital  expenditure  or  working  expenses  is  a 
question  of  fact  to  be  decided  on  the  circumstances. — Morani  t. 
Wheal  QreviUe  Mining  Co,,  71  L.T.  758. 

(v.)  C.  A.— Income  Tax — English  Company — Business  Abroad — Profits  mot 
RemitUd  to  England,^I>eciBion  of  Q.  B.  D.  {see  Vol.  20,  P.  64,  t.] 
reversed. — San  Paulo  Brazilian  RaUway  Co,  v.  Carter,  £.&.  [1895] 
1  Q.B.  580 ;  72  L.T.  244 ;  43  W.R.  339. 

(vi.)  Q.  B.  D.— Probate  and  Estate  Duties— Legatees  identified  by  Reference 
to  another  Will— Customs  and  Inland  Revenue  Acts,  1881 ;  1889,  s,  5.— A 
testator  bequeathed  his  personal  estate  to  his  brother,  and  directed 
that  if  the  brother  should  pre-decease  him,  it  should  go  to  his 
executors  or  administrators,  as  if  the  brother  had  survived,  and  died 
immediately  after  the  testator.  The  brother  died  before  the  testator, 
leaving  a  will,  whereby  he  appointed  executors.  Held,  that  the 
brother's  executors  were  not  chargeable  with  double  duties. — Attorney- 
General  v.  Loyd,  L.R.  [1895]  1  Q.B.  496. 

(vii.)  P.  C. — Probate  Duty — Business  in  England  and  Victoria. — Testator 
carried  on  business  in  England  in  the  firm  of  "  F.  and  Sons,**  and  in 
Victoria  in  the  firm  of  "  F.  and  CJo.'*  The  partners  were  the  same  io 
both  firms,  and  were  domiciled  in  England.  The  goods  sent  to  Victoria 
were  bought  in  Europe,  and  paid  for  by  money  sent  from  Victoria.  The 
books  of  the  two  firms  were  kept  distinct,  and  the  profits  in  Victoria 
were  remitted  to  the  partners  in  England.  Held,  that  the  business  of 
**  F.  and  Go.  *'  was  situate  in  Victoria,  and  that  the  interest  of  the 
testator  in  it  was  liable  to  probate  duty  in  Victoria. — Beaver  v.  Master 
in  Equity  of  the  Supreme  Court,  72  L.T.  127. 
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(i.)  Q.  B.  D.—Stan^  Act,  1891,  m.  73,  75,  and  Schedule— Band-^Seeurity—' 
Lease, — ^By  instrument  under  seal  a  telephone  company  agreed  to 
supply  J.  with  a  wire  and  apparatus*  in  consideration  of  an  annnal 
nayment  hy  quarterly  instalments.  The  agreement  was  to  continue 
lor  ten  years,  and  thereafter,  from  year  to  year,  determinable  as 
provided.  Power  was  given  to  the  company  to  determine  on  failure 
to  pay  the  annual  sum,  and  to  recover  damages  for  such  failure ;  and 
also  to  enter  for  repairing.  The  exclusive  use  of  the  wire  and 
apparatus  was  reserved  to  J.  Held,  that  the  instrument  was  charge- 
able with  duty  as  a  bond,  being  the  security  for  money  payable  at 
stated  periods,  and  not  as  a  \e&Be.— Jones  v.  Inland  Revenue  Com- 
missionere,  64  L.J.  Q.B.  84 ;  71  L.T.  768. 

(ii.)  Q«  B.  !>.— Stamp  Duty— Bond— Security— Stamp  Act,  1891,  ss.  72,  76, 
and  Schedule. — By  instrument  under  seal  a  railway  company  agreed  to 
allow  the  appellants  to  erect  and  maintain  a  certain  number  of 
machines  at  certain  stations  in  consideration  of  an  annual  payment, 
subject  to  a  power  of  determining  the  agreement,  the  company  to 
have  power  to  shift  the  machines  or  to  remove  them  to  other  stations. 
Held,  that  the  instrument  was  chargeable  as  a  bond  or  covenant  to 
secure  a  sum  of  money  at  stated  periods. — Sweetmeat  Automatic 
Delivery  Co,  v.  Inland  Revenue  Commis8toner8,lj.B,  [1895]  1  Q.B.  484; 
64  L.J.  Q.B.  84;  71  L.T.  768  ;  48  W.R.  818. 

Bipaiian  Owner:— 

(iii.)  P.  C. — Navigable  River — Sale  of  Water  Power, — A  riparian  owner  may 
acquire  a  right  to  water  power  in  a  navigable  river,  and  sell  the  same 
as  appurtenant  to  land.  A.  sold  to  X.  a  piece  of  land  on  the  bank  of 
a  river,  **  together  with  a  quantity  of  water  power,  equivalent  to 
50  horse-power,  to  be  taken  ott  from  the  water  power  and  dam  of  the 
said  vendors,"  with  a  warranty  **  against  all  troubles  and  hindrances 
whatsoever.**  Held,  that  the  purchaser  was  entitled  to  a  supply  of 
water  power  in  priority  to  the  vendor,  or  his  tenants,  in  case  the 
supply  should  fall  short  of  the  requirements  of  all  parties. — HameUn  v. 
Bannerman,  72  L.T.  129. 

Bale  of  GkKxlB:— 

iv.)  (^.  B.  D* — Hire-purchase  Agreement — Fraudulent  Sale  by  Hirer — Con* 
vtction^Reverting  of  Title— Sale  of  Goods  Act,  1893,  s,  24.— Where  the 
hirer  of  goods  under  a  hire-purchase  agreement  fraudulently  sold  them 
before  the  instalments  were  paid,  and  was  convicted  for  larceny  as  a 
baUee,  held,  that  the  title  to  the  goods  had  passed  to  the  pumiaser 
under  the  Factors*  Act,  1884,  and  did  not  revert  to  the  original  owner 
on  conviction.— Payn«  v.  Wilson,  L.B.  [1895]  1  Q.B.  653 ;  72  L.T.  110; 
48  W.R.  250. 

(▼.)  Q.  B.  D. — Memorandum  in  Writing — Acceptance — Sale  of  Goods  Act, 
1898,  $,  4,  sub-9S,  1,  8. — The  defendant  made  a  contract  to  buy  hay 
from  the  plaintiff  to  be  delivered  on  July  21st.  He  after  that  date, 
the  hay  not  having  been  delivered,  verballv  agreed  to  accept  delivery 
on  August  8th.  On  that  day,  the  hay  having  arrived,  he  went  on 
board  the  barge  in  which  it  was,  took  a  sample,  and  refused  the  hay 
.  as  not  being  according  to  contract.  Held,  that  there  was  no  memo- 
randum in  writing  of  a  contract  to  deliver  on  August  8th,  and  that 
there  was  no  such  dealing  with  the  goods  as  to  constitute  an 
acceptance.— i<66oW  dt  Co,  v.  WoUey,  72  L.T.  117  ;  43  W.R.  270. 

Bootoh  Law  :— 

(▼i.)  H.  "L.^Pledge-^RedeUvery  to  Pledgor— ConJUet  of  Lawi,—The  pledgors 
of  a  bill  of  lading  representing  a  specific  cargo  were  under  contract  to 
sell  a  larger  quantity  of  like  goods  to  a  third  party.    The  pledgees 
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retamed  the  bill  of  lading  to  the  pledgors  to  enable  them  to  get 
poBseesion  of  the  goods  ana  sell  on  the  pledgee's  behalf,  and  aooonnt 
for  the  proceeds.  Held,  that  their  security  was  not  afifected,  and  that 
thev  were  entitled  to  the  proceeds  of  the  cargo,  as  against  general 
creditors  of  the  pledgors.  A  question  between  parties  domiciled  in 
England  as  to  a  movable  fond  sitoated  in  Scotland  is  generally  a 
question  of  English  law. — North-Western  Bank  ▼.  Poynter,  LjR.  [18&5] 
A.C.  66;  72L.Tr98. 

Settlement  :— 

(i.)  Ch.  D. — Postnuptial — Valuable  ConxideraHon— Cesser  of  Interest  on 
Bankruptcy—Married  Women*s  Property  Act,  1882,  s,  8. — The  section 
above  mentioned  only  applies  where  the  wife's  property  has  been  lent 
to  the  husband  for  the  purposes  of  his  trade  or  business.  A  husband 
received  from  his  wife  some  of  her  separate  property,  part  of  which 
he  lost  in  speculation.    He  then  settled  the  remainder  and  some 

Property  of  his  own  on  the  usual  trusts,  the  husband's  life  interest 
eing  determinable  on  bankruptcy.  He  was  made  bankrupt,  and  the 
trustee  sou^t  to  set  aside  the  settlement.  Held,  that  the  wife  was  a 
purchaser  for  valuable  consideration  and  in  good  faith,  and  that  the 
settlement  was  good.  Held,  also,  that  to  the  extent  of  the  wife's 
money  lost  by  the  husband,  the  property  brought  into  settlement  by 
him  was  the  wife's  property,  and  that  it  might  be  limited  to  him 
until  bankruptcy. — Mackintosh  v.  Pogose,  L.R.  [1895]  1  Gh.  505; 
64  L.J.  Ch.  274  ;  72  L.T.  251 ;  43  W.R.  247. 

Ship:— 

(ii.)  Q.  B.  D. — Charter-party — Demurrage — Strikes, — A  ship  was  chartered 
to  go  to  A.,  and  load  a  cargo  of  coal  "  in  the  customary  manner,  say  in 
twelve  colliery  working  days,"  "  Strikes  and  lock-outs  of  pitmen  and 
others  "  being  excepted  perils.  It  was  provided,  '*  It  is  understood  that 
the  vessel  is  to  be  loaded  at  once,  and  lay  days  to  count  when  vessel 
ready  and  notice  given."  She  arrived  at  A.,  and  notice  was  given, 
but  before  the  twelve  days  had  elapsed  a  strike  took  place,  and  ^e 
was  not  loaded  till  twenty-three  working  days  had  passed.  Held^  that 
the  last  proviso  only  fixed  the  time  when  the  lay  days  began,  that  the 
delay  was  caused  by  an  excepted  peril,  and  that  no  demurrage  was 
payable.— Pet«r«en  v.  Dunn  db  Co.,  48  W.R.  849. 

(iii.)  P.  "D,— Collision — Anchoring  in  Thames — Thames  Bye-Laws,  1887, 
^rt.  18;  1892,  Art,!  (c). — When  a  steamship  anchors  in  the  Thames 
on  account  of  fog,  she  must,  while  lying  across  the  stream,  not  having 
yet  swung  to  her  anchor,  give  rapid  blasts  with  her  whistle.  She 
ought  to  take  in  her  side-lights  when  the  anchor  holds,  and  if  more 
than  150  feet  long,  shew  a  second  riding  light  near  the  stem,  although 
she  has  a  stern  light  shewing  twenty  points. — The  Wega,  L.R.  [1895] 
P.  156. 

(iv.)  P.  D.— Collision^  Compulsory  Pilotage— Port  of  Bristol, — Held,  that 
the  boundary  of  the  port  of  Bristol  as  defined  by  the  Pilotage  Order 
Confirmation  Act,  1891,  is  a  straight  line  between  the  Holms  and 
Aust.  Held,  also,  that  where  a  collision  happened  outside  the  port  of 
Bristol  but  within  the  Bristol  Channel  Puotage  District,  within  a 
part  of  which  (namely,  the  port  of  Bristol)  pilotage  was  compulsory, 
as  one  pilotage  rate  was  payable  to  a  part  of  the  district  beyond 
the  place  of  the  collision,  the  defendants  were  not  liable  for  the 
negligence  of  the  pilot.— r/uj  CharUon,  72  L.T.  198. 

(v.)  P.  D.  —  Compulsory  Pilotage — Coasting  Trade — Merchant  Shipping 
Act,  1854,  8.  379 — Order  in  Council,  21st  December,  1871.— A  vessel 
carrying  cargo  for  delivery  at  a  foreign  port  is  not  engaged  in  the 
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coasting  trade,  even  though  she  goes  from  one  home  port  to  another 
to  complete  her  cargo,  and  is  therefore  not  exempt  from  compulsory 
pilotage.  The  word  ••  Europe  "  in  the  section  and  Order  mentioned  is 
used  in  contra-distinotion  to  the  *'  United  Kingdom,"  and  therefore  a 
ship  trading  to  Cardiff  is  not  trading  to  a  place  in  Europe,  north  and 
east  of  Brest,  and  is  not  exempt  from  compulsory  pilotage.— T^ 
Winettead,12h.T.n.  r         ^    r      -^ 

(i.)  Q.  B.  D,-- Compulsory  Pilota{ie--QuaUfication-- Merchant  Shipping 
Act,  1854,  «.  858.  ~  A.  held  a  licence  entitling  him  to  conduct  exempted 
ships  only  up  and  down  the  Thames.  B.  was  master  of  an  unexempted 
ship  which  A.  offered  to  pilot  in  the  Thames,  no  pilot  licensed  for 
unexempted  ships  having  offered  himself.  B.  refused  and  employed 
an  unlicensed  pilot.  Held,  that  A.  was  not  a  qualified  pilot  for  the 
purpose  of  B.'s  ship,  and  that  B.  was  not  liable  to  a  penalty  for 
refusing  Inm,— Stafford  v.  Dyer,  L.R.  [1895]  1  Q.B.  666 ;  72  L.T.  114. 

(ii.)  H.  Jj.^Coneignee  for  Sale^LiabilUy  for  Freight,— J)e(^mon  of  C.  A. 
(see  Vol.  19,  p.  103,  iv.)  TeYened,— White  dt  Co,  v.  Fumess,  Withy  d'  Co.* 
L.R.  [1896]  A.C.  40 ;  64  L.J.  Q.B.  161 ;  72  L.T.  167. 

(iii.)  C.  A.— General  Average.— Deoiaon  of  P.  D.  {see  Vol.  20,  p.  66,  ii.) 
aflarmed.—r/k5  Bona,  L.R.  [1895]  P.  125;  71  L.T.  870;  48  W.R.  289. 

(iv.)  C.  A,— Insurance— Policy  Partly  Written  and  Partly  Printed— Attach- 
ment,—Det^ion  of  Q.  B.  D.  (see  Vol.  20,  p.  24,  i.)  reversed.— Hydam«« 
Steamship  Co,  v.  Indemnity  Mutual  Marine  Assurance  Co,  L.R.  [18951 
1  Q.B.  500;  72  L.T.  102. 

(v.)  C.  A,— Insurance — Payment  to  Insurance  Broker — BiUs  of  Exchange, — 
Policies  of  insurance  on  the  plaintiffs*  goods  were  effected  with  the 
defendants  by  brokers.  The  plaintiffs  authorised  the  brokers  to  settle 
their  claim  against  the  defendants,  and  to  receive  payment  in  cash 
according  to  the  custom.  The  brokers  took  a  three  months*  bill  instead 
of  cash.  They  discounted  the  bill,  and  it  was  eventuallpr  ^id  by  the 
defendants.  The  brokers  failed  and  did  not  pay  the  plamtiffs.  Held, 
that  the  taking  of  the  bill  was  not  within  the  brokers*  authority,  and 
contrary  to  custom,  and  did  not  constitute  a  payment  to  the  plaintiffs, 
even  though  paid  when  due.— Htne  Brothers  v.  Steamship  Insurance 
SyndicaU,  72  L.T.  79. 

(vi.)  Q.  B.  D,'-'Insurance— Freight— *'  Cancelling  of  Charter  "—Dday.—iL 
policy  upon  freight  provided  **  no  claim  arising  from  the  cancelling 
of  any  charter  shall  be  allowed.**  The  vessel  on  her  wajr  to  a  port  of 
loading  under  a  cheuiier-party  was  so  delayed  by  the  perils  of  the  sea 
that  the  contemplated  voyage  became  impossible;  but  the  charter 
was  never  actually  set  aside.  Held,  that  the  charter  was  '*  cancelled  '* 
within  the  meaning  of  the  policy,  and  that  the  insurers  were  not 
liable. — In  re  Jamieson  and  the  Newcastle  Steamship  Freight  Insurance 
Association.— h,IL,  [1895]  1  Q.B.  610;  64  L.J.  Q.B.  222  ;  72  L.T.  196. 

(vii.)  P.  jy,— Joint  Liability— Payment  by  one  Wrong -Doer— Indemnity  — 
Mercantile  Law  Amendment  Act,  1856,  s,  5. — The  section  above- 
mentioned  only  applies  where  there  is  a  joint  debt  existing  before  the 
judgment  creating  the  liability,  and,  further,  where  the  joint  liability 
arises  out  of  contract,  express  or  implied. — The  Englishman  {No,  2), 
72  L.T.  203. 

(viii.)  P.  D.— Limitation  of  Liability, — The  owner  of  a  sailing-ship,  in 
calculatitag  the  registered  tonnage  upon  which  his  statutory  liability  in 
damages  is  based,  may  deduct  the  navigation  spaces  mentioned  in  The 
Merchant  Shipping  (Tonnage)  Act,  1889,  s,  3,  subs.  1  (a)  (b)  (t)  (it).— 
The  Pilgnm,  L.R.  [1895]  P.  117. 
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p.)  P.  D.— JttHidictton— ITnt  in  Remr-Removal  of  SHp— Judgment  hjf 
Default, — Doe  aervioe  of  a  writ  in  rem,  without  arrest  of  the  ship,  is 
sufficient  to  notice  to  the  persons  interested  to  fonnd  jnrisdiction,  and 
to  enable  the  Conrt  to  give  jadgment  against  them  by  default.  Jadg- 
ment  by  default  was  given  where  the  ship  of  the  defendant,  in  an 
action  for  damage  to  cargo,  was  secretly  removed  out  of  the  jorisdio- 
tion,  after  service  of  the  writ  in  rem,  but  before  arrest. — The  Na^Hk^ 
L.R.  [1896]  P.  121 ;  72  L.T.  21. 

(ii.)  P.  D. — Salvage—FireShip  in  Dock, — A  fire  broke  out  on  a  ship  lying 
in  dock.  Another  ship  extinguished  the  fire  by  her  fire  hose.  The 
service  might  have  been  rendered  by  a  fire  engine  ashore.  Held,  that 
it  was  not  a  case  of  sea  salvage,  and  that  an  offer  of  £200,  the  value  of 
the  salved  vessel  being  £9,600,  was  sufficient.— TAe  City  of  NewcoftU, 

71  L.T.  848. 

(iii.)  C.  A. — Practice — Salvage — Appeal — Coits. — It  is  the  general  rulct 
when  the  amount  of  salvage  is  reduced  on  appeal,  to  allow  no  costs  of 
the  appeal.  There  is,  however,  a  discretion  to  give  costs  in  any 
particular  case.— T^e  Oipsy  Queen,  43  W.R.  369. 

(iv«)  P.  D. — Practice — Salvage — ConeoUdation. — The  CJourt  orders  consolida- 
tion of  salvage  suits  from  considerations  of  convenience  and  economy 
without   regard   to  the    consent   of   the  parties.— TA^  Straikgarry, 

72  L.T.  202. 

(▼.)  P.  D. — Practice — Function  of  Asseseors — Opinion  of  Judge. — ^In  a 
collision  action  in  the  county  court,  the  nautical  assessors  considered 
that  the  plaintiff  was  to  blame.  The  Judge  formed  an  opinion  in 
favour  of  the  plaintiff,  which  he  expresMd,  but,  yi^dmg  to  his 
assessors,  gave  judgment  for  the  defendant.  Held,  on  these  facts,  that 
the  Ck>urt  could  not  alter  the  decision.— r^  Fred,  72  L.T.  163. 


Blander :— 

(vi.)  C.  A. — Imputation  of  Misconduct  in  PuhUc  Office^ Special  Damage, — 
An  action  will  lie  without  special  damage  for  words  implying  dis- 
honestv  or  malversation  in  a  public  office  of  trust,  though  it  is  not  one 
of  profit,  and  whether  or  not  there  is  a  power  of  removal  from  the 
office  for  such  misconduct.- BootA  v.  Arnold,  L.B.  [1896]  1  Q.B.  671  ; 
43  W.K.  360. 


Solicitor  :— 

(vii.)  C.  A. — Company— CosU  of  Private  Act—Oeneral  and  Separate  Capital— 
Decision  of  Q.  B.  D.  (see  Vol.  20,  p.  26,  i^  reversed.— Mc^Zi  v.  North 
Metropolitan  Railway  and  Canal  Co.,  71  L.T.  836. 

(viil.)  Ch.  J}.— Taxation— Delivery  of  BiU— Common  Order. — An  action  for 
dissolution  of  partnership  was  instituted,  and  there  were  negotiations 
for  a  settlement.  The  plaintiff's  solicitors  sent  to  the  defendant's 
solicitors  a  draft  agreement,  which  provided  for  payment  of  the 
plaintiff's  costs  by  the  defendant.  They  also  sent  their  draft  bill  of 
costs  for  £48  19«.,  with  a  letter  explaining  that  it  was  sent  that  it 
might  be  perused  and  the  agreed  amount  inserted  in  the  agreement. 
Accordingly  £46  was  inserted  in  the  agreement  as  the  agreed  amount. 
The  action  was  abandoned,  and  the  defendant  then*  obtained  the 
common  order  to  tax.  Held,  that  the  sending  of  the  bill,  as  stated, 
was  not  a  delivery  of  the  bill,  and  that  the  defendant  was  not  entitled 
to  a  common  order  to  tax.— In  re  Hulbert  v.  Crowe,  71  L.T-  748. 
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Speoiiio  Performance :— 

(i.)  Ch.  D. — Lecue — Agreement  for — Omission  of  Date  of  Commencement-- 
Agreement  not  to  Underlet  vnthout  Licence — Respormble  Underlease. — 
Plaintiff  and  defendant  signed  an  agreement  on  March  28th,  by  which 
defendant  agreed  to  take  an  underlease  of  a  house.  The  date  of  com- 
mencement of  the  underlease  was  not  mentioned,  but  was  understood 
to  be  April  7th,  and  this  date  was  afterwards  agreed  to  by  letter. 
Heldt  that  there  was  a  good  contract  on  March  28th.  The  plaintiff's 
lease  contained  a  covenant  not  to  underlet  without  licence,  the  licence 
not  to  be  refused  in  the  case  of  a  responsible  undertenant.  The 
defendant  was  a  responsible  tenant,  but  the  lessor  refused  his 
licence  except  on  certain  terms.  Held^  that  the  defendant  would  get 
a  good  title  and  ran  no  substantial  risk,  and  must  specifically  perform 
the  contract.— WMt«  v.  Hay,  72  L.T.  281. 

Trade  Mark:— 

(ii.)  Ch.  D.— Invented  Word— Registration— PatenU,  dbc.  Acts,  1888,  «.  64 ; 
1888,  «.  10,  sub-s,  1  (d)  (^).— Tea  merchants  registered  a  combined 
word  **  Mazawattee/*  composed  of  a  Hindoo  word  **  maza,*'  meaning 
taste,  and  a  Cingalese  word  **  wattee,"  meaning  a  garden.  Held,  that 
it  was  an  invented  and  not  a  descriptive  word,  and  was  properly 
registered.— In  re  Densham^s  Trade  Mark,  64  L. J.  Ch.  286 ;  72  Ij.T.  148. 

Trade  Name  :— 

(iii.)  C.  A.  &  Q.  B.  D.^Name  Indicating  Manvfacturer — Common  Law 
Right — True  Description. — A  manufacturer  is  entitled,  as  of  common 
law  right,  to  call  his  goods  bv  a  name  which  is  merely  a  substantially 
true  description  of  them,  although  by  reason  of  another  person  having 
for  many  years  sold  similar  go^s  under  that  name  purchasers  may 
be  misled  into  the  belief  that  they  are  bujring  that  person's  goods. — 
Reddaway  v.  Banham,  L.B.  [1895]  1  Q.B.  286;  72  L.T.  73 ;  48  W.B.294. 

Trustee:— 

(iy.)  Ch.  D, —Reversionary  Legatee— Right  to  Informationr^CostS'-'R.S.C.t 
1888,  O.  Izv.,  r.  11.— The  plaintiff  being  entitled  under  a  will  to  one- 
ninth  share  of  £900  on  the  death  of  a  tenant  for  life,  demanded  from 
the  trustees  particulars  of  the  investments  of  the  testator's  estate. 
The  estate  was  amply  sufficient.  Held,  that  he  was  entitled  to  the 
particulars.  The  plaintiff's  solicitor  having  shown  unreasonable  haste 
in  commencing  litigation,  the  order  for  the  particulars  was  made 
without  costs,  and  an  order  was  made  that  the  solicitor  should  be 
disallowed  costs  against  his  own  client.— 5atryer  v.  Ooddard,  L.B.  [1895] 
1  Ch.  474. 

(▼.)  C.  A. — Unreasonable  Conduct— LiabiUty. — Though  a  trustee  is  honest, 
if  he.  through  over  caution  or  otherwise,  acts  unreasonably,  vexatiously, 
and  oppressively,  and  thereby  causes  expense,  he  must  bear  8U<m 
expense,  and  not  throw  it  upon  the  trust  funds. — Freeman  v.  Parker, 
72  L.T.  66. 

Vendor  and  Purchaser  :— 

(vi.)  Ch.  J}.— Contract— Right  to  Radnd—ExercUe  of, — Where  a  vendor  haa 
a  right  to  rescind  the  contract  in  case  the  purchaser  should  insist  on  a 
requisition,  he  must  exercise  the  right  fairly,  and  may  not  keep  the 
purchaser  in  ignorance  of  his  intentions  while  he  is  negotiating  with 
an  alternative  purchaser.- fifiiiKA  ▼.  WaUaee,  L.B.  [1895]  1  Ch.  885 ; 
64  L.J.  Ch.  240 ;  71  L.T.  814. 
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(I.)  Ch.  D.— Title— Legal  Eitate  of  Trustees— Extent  of.— A.  deviaed  free- 
holds and  copyholds  to  trustees  upon  trust  to  pay  rents  and  profits  to 
B.  for  life,  and  after  her  death  to  stand  seised  upon  tmst  for  sndi 
persons  as  B.  should  appoint,  and  in  default  oi  appointment  the 
testator  devised  the  estate  to  B.  in  fee  simple.  The  trustees  were 
admitted  tenants.  B.,  by  will,  directed  them  to  sell  the  copyholds. 
The  trustees  of  her  will  sold  the  copyholds,  the  title  commencing  with 
the  will  of  A.,  the  trustees  of  which  were  stated  to  be  dead.  The 
purchaser  required  that  the  devolution  of  the  legal  estate  should  be 
traced.  The  vendors  replied  that  the  trustees  of  A.*s  will  took  only  an 
estate  for  B.'s  life.  Held,  that  the  legal  estate  was  vested  in  the 
trustees  of  A.^s  will,  and  that  the  purchaser's  requisition  had  not  been 
sufficiently  answered. — In  re  Towtiend's  Contract,  43  W.R.  392. 

Vfestry  :— 

(ii)  Q.  B.  D. — MetropoUe— Vestryman — Disqualification — Quo  Warranto — 
Metropolis  Management  Act,  1855,  ss.  6—10,  87,  54. — The  writ  of  quo 
warranto  will  not  lie  against  a  vestryman,  who  has  ceased  to  be 
qualified,  unless  he  has  acted  as  vestryman  since  disqualification. — 
Eeg,  V.  WiUiams,  64  L.J.  M.C.  34. 

Warranty:— 

(iii.)  C.  A.  &  Q.  B,  D. — Given  in  Error — Damage — Right  of  Principal  to  Sue. 
— The  plaintiff  contracted  to  supply  the  defendant's  ship,  then  at  N., 
with  coals.  He  telegraphed  to  his  house  at  N.  with  infitnictions  as 
to  drawing  on  the  defendant.  The  telegram  contained  a  code  word 
which  meant  that  the  ship  was  to  go  to  R.  By  a  mistake  in 
transmission  the  word  was  altered  into  one  which  meant  that  she  was 
to  go  to  G.  The  master  of  the  ship  was  informed,  and  received  a 
letter  from  the  plaintiff's  house  confirming  the  accuracy  of  the 
information,  and  went  to  G.,  which  caused  the  defendant  a  loss,  for 
which  he  counter-claimed  in  an  suction  for  the  price  of  the  coal.  Held, 
that  the  letter  to  the  master  was  a  warranty  on  which  the  defendant 
could  sue ;  and  that  he  was  entitled  to  succeed  on  the  ooonter-olaim. 
—Brotm  V.  Law,, 71  L.T.  770  and  72  L.T.  185. 

Water  Company  :— 

(iv.)  C.  A. — Parliamentary  Powers— Interference  with  Water  Supply.— 
Decision  of  Gh.  D.  (see  Vol.  20,  p.  27,  vi.)  reversed. — Corporation  of 
Bradford  v.  Pickles,  L.R.  [1895]  1  Gh.  145 ;  64  L.J.  Gh.  101 ;  71  L.T.  79S. 

Weights  and  Measures  :— 

(v.)  Q.  B.  li.—Milh  Chums—  Weights  and  Measures  Act,  1878,  #.  25,— A.,  a 
farmer,  sent  milk  to  X.  in  chums,  each  marked  as  containing  a 
specified  quantitv,  and  containing  a  gauge  indicating  the  quantity  of 
milk.  Two  of  the  chums  were  tested,  and  found  to  contain  two  pints 
less  than  the  marked  quantity.  Held,  that  the  chums  were  measures 
within  the  Act,  and  were  false,  and  that  A.  was  rightly  convicted. — 
Harris  v.  London  County  Council,  L.R.  [1895]  1  Q.B.  240; 
64  L.J.  M.G.  81 ;  71  L.T.  844. 

WiU:- 

(vi.)  Ch.  D,— Construction — Annuity— Charge  of. — Testator  devised  to  H. 
lands  subject  to  a  previous  interest,  and  charged  the  reversion  thus 
created  with  tiie  payment  of  an  annuity  to  8.,  the  first  payment  to  be 
made  six  months  after  the  testator's  death.  Held,  that  the  annuity 
commenced  at  the  testator's  death,  but  was  only  charged  on  the 
reversion  at  the  termination  of  the  precedinginterest.— FPtUiaifit  v. 
>F»iKam#,  48  W.R.  875. 
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(i.)  C.  A. — Construction— CUut-— Next -of -Kin—  Time  for  Ascertaining.— The 
ultimate  trusts  of  a  testator's  real  and  personal  estate  were  for  his 
*'  own  right  heirs  and  next-of-kin  according  to  the  natnre  of  the  said 
property"  without  any  reference  to  intestacy  or  the  Statute  of 
Distributions.  The*  several  tenants  for  life  were  restricted  from 
alienating  their  life  interests.  Held^  that  the  class  to  take  must  be 
ascertained  at  the  death  of  the  testator,  and  not  at  the  period  of 
distribution.— PaWcrt  v.  Sparks,  72  L.T.  5. 

(ii.)  C.  A. — Construction— Mortmain— Mortmain  Acts,  1888, ».  4  ;  1891,  ».  5. 
— Decision  of  Ch.  D.  {see  Vol.  20,  p.  60,  vi.)  afl&rmed.— jPor6c«  v.  Hume, 
L.R.  [1896]  1  Ch.  422  ;  64  L.J.  Ch.  267  ;  72  L.T.  68  ;  43  W.R.  291. 

(iii.)  C.  A. — Construction — General  Restraint  of  Marriage. — A  testator  be- 
queathed a  fund  upon  trust  for  his  daughter  for  life  for  her  separate 
use,  remainder  in  trust  for  her  children,  with  a  gift  over  in  default  of 
children.  By  a  codicil  he  declared  that  his  will  was  that  the  daughter 
should  not  marry  ;  and  directed  that,  in  case  of  her  marriage  or  death, 
the  fund  should  be  held  upon  trust  for  the  persons  mentioned  in  the 
gift  over.  It  was  held,  in  1843,  that  the  limitation  over  contained  in 
the  codicil  was  void  as  regarded  the  life  interest,  being  in  general 
restraint  of  marriage.  On  the  daughter's  death  leaving  issue,  held, 
that  the  will  and  codicil  must  be  read  together,  that  the  construction 
was  that  the  fund  should  go  over  on  death  or  marriage,  which  should 
first  happen,  and  that  as  it  could  not  go  over  on  marriage  the  daughter's 
children  were  entitled.^Morley  v.  Rennoldson,  L.R.  [1895]  1  Ch.  449. 

(iv.)  Ch.  J),— Construction— Precatory  Trust,— A  gift  purporting  to  vest 
property  in  a  legatee  absolutely  and  for  his  own  benefit  is  not  confined 
to  a  life  interest  or  made  subject  to  a  precatory  trust  merely  by  an 
expression  of  the  testator's  wish  that  the  legatee  shall,  by  will  or 
otherwise,  make  a  disposition  in  favour  of  others  which  could  equally 
be  effected  by  the  legatee  by  virtue  of  his  beneficial  ownership. — 
Trench  v.  Hamilton,  L.R.  [1895]  1  Ch.  373 ;  72  L.T.  88. 

(v.)  P.  C. — Construction — Trust  hy  Reference — Multiplication  of  Charges, — 
Testator  gave  his  whole  estate  upon  trust :  (1)  to  pay  the  income  of 
£20,000  to  his  wife  so  long  as  she  remained  his  ^idow  ;  ^2)  after  her 
second  marriage  to  pay  her  the  income  of  £10,000  for  life  ;  (3^  after 
her  death  to  pay  the  income  of  £20,000  for  the  benefit  of  his  cnildren ; 
(4)  in  case  of  her  marrying  again  to  apply  the  income  of  the  balance 
of  the  £20,000  upon  the  last  mentioncKl  trusts ;  (5)  subject  to  the 
said  trusts  to  pay  to  each  child  attaining  twenty-one  half  of  the 
capital  sum  therein  bequeathed  in  trust ;  (6)  out  of  the  residue  to  pay 
his  brother  £10,000 ;  (7)  the  ultimate  residue  to  be  held  upon  the  trusts 
declared  of  the  £20,000.  Held,  that  on  remarriage  the  widow  was  not 
entitled  to  any  interest  in  the  ultimate  residue. — Trew  v.  Perpetual 
Trustee  Co.,  72  L.T.  241. 

(vi.)  Ch.  J),— Satisfaction— A  legacy  of  £400,  no  time  of  payment  being 
fixed,  held,  not  to  be  a  satisfaction  of  a  debt  of  £300  payable  to  the 
legatee  by  the  testator  within  three  months  after  his  death. — Calham  v. 
Smith,  L.R.  [1896]  1  Ch.  616;  72  L.T.  223;  43  W.R.  410. 

(vii.)  P.  D. — Probate— Document— Incorporation  of — A  testator  devised 
property  to  trustees  to  provide  an  annuity  of  £3,000  for  his  wife, 
setting  apart  certain  funds  which  they  would  find  **  noted  "  by  him. 
After  his  death  a  document  was  found  in  his  handwriting,  purporting 
to  be  instructions  to  his  executors,  and  containing  the  words,  "  the 
stocks  to  be  set  apart  to  pay  my  wife  the  £3,000  per  annum,"  followed 
by  a  list  of  securities.  The  earliest  date  which  could  be  attributed  to 
the  document  was  after  the  wiU,  but  before  two  codicils  which  con- 
firmed the  will.    Heldt  that  aa  the  language  of  the  will  did  not  refer  to 
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the  doomneni  m  existing,  the  oodieilt  had  not  the  e£feo(  <d  moorpor»tiiig 
it  with  the  doenmeniB  entitled  to  probate.— DuriWMi  y.  NcrUim, 
L.B.  [1895]  P.  66. 

(i.)  P.  D.^Probate — Extcutar—Subititutionary  AppointtnaU. — ^Testatrix 
appointed  as  ezecators  C,  T.  and  8.,  and  if  either  of  them  ehonld 
decline  to  act  she  appointed  **  in  their  place  "  B.  or  F.  8.  renounced 
probate  and  F.  could  not  be  heard  of.  Frobate  was  granted  to  C,  T. 
and  B.— In  the  goods  of  Bradford,  72  L.T.  267. 

(ii.)  P.  J},— Probate— Foreign  WiU— English  As$eU,—A  domiciled  German 
died  in  Germany,  leaving  a  German  will.  The  Ckrman  Coort 
appointed  executors,  who  applied  for  probate  in  respect  oi  the  English 
assets  of  the  deceased.  Frobate  granted  accordingly  (see  Vol.  20, 
p.  29,  vi.).— in  the  goods  of  Briesemann,  72  L.T.  268. 

(iii.)  P.  'D.^-Probate—ExecuHon-'Positionof, — Testatrix  obtained  a  {ainted 
form  of  will,  and  filled  in  her  name  and  a  description  of  {nroperty  as 
'*  money,  furniture,  house  linen,  wearing  apparel,  and  jeweUmr^,** 
which  she  bequeathed  to  her  "  sisters  and  friends."  The  execution 
was  at  the  foot  of  the  will.  On  the  second  and  third  pages  there 
appeared  a  list  of  specific  bequests  in  the  handwriting  of  the  testatrix 
to  persons,  some  oi  whom  were  her  sisters  and  others  her  friends. 
HM,  that  only  the  first  page  was  entitled  to  probate. — Royle  v.  Harris, 
48  W.B.  852. 

(if.)  P.  jy, —Probate— Res  inter  Alios  Acta. — A  perscm  who  is  not  a  pvtv  to 
probate  proceedings  in  which  the  validity  of  a  will  is  questioned,  is 
not  bound  by  the  result  unless  he  was  cognizant  of  the  prooeedingi 
and  was  entitled  to  intervene.  A  person  who  was  cognizant  ci,  and 
had  assisted  the  plaintiff  in,  a  probate  action,  but  was  not  awax«  #ial 
he  was  interested,  and,  therefore,  not  entitled  to  intervene,  hM,  not 
bound  by  the  result  of  the  aotion. — Young  v.  HoUoway,  L.B.  [1895] 
P.  87;72L.T.  118. 
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Barrister- at- Law. 


Administration  :— 

(i.)  Ch.  D. — Mar$halUng— Debts — Legacies — Charge  on  Real  Estate, — 
A  testator  cave  one  pecuniary  legacy,  directed  payment  of  his  debts 
and  funeral  expenses,  and  gave  all  his  personalty  and  realty  to  his 
executors  upon  trust  for  conversion.  The  personal  estate  was 
insufficient  to  pay  the  legacy  after  payment  of  debts  and  funeral  and 
testamentary  expenses.  Held,  that  the  legatee  was  entitled  to  have 
the  assets  marshalled  so  as  to  stand  in  the  shoes  of  the  creditors 
against  the  proceeds  of  the  realty. — Brothwood  v.  Keeling ,  L.B.  [1895] 
2  Ch.  208 ;  64  L.J.  Ch.  494  ;  43  W.R.  600. 

Adulteration  :— 

(ii.)  Q.  B.  D,"  Analysis— Evidence—Fraud — Sale  of  Food  and  Drugs  Act, 
,  1875,  f .  6. — The  justices  may  apply  their  own  knowledge  of  the  subject- 
matter  of  a  complaint,  and,  acting  thereon,  mav  discharge  a  defendant 
as  guilty  of  only  a  trifling  offence  without  hearing  evidence  in  contra- 
diction of  the  analyst's  certificate,  although  technically  they  ought  to 
hear  such  evidence.  Fraud  is  no  element  of  an  offence  under  the  Act, 
but  in  considering  the  gravity  thereof,  the  absence  of  fraud  may  be 
taken  into  account. — Reg,  v.  Field,  64  L.J.  M.C.  158. 

(iii.)  Q.  B.  D.  -Penalty— Application  of— Metropolitan  Police  Courts  Act,l&S9, 
#.  ^7— Sale  of  Food  and  Drugs  Act,  1875,  s,  2Q— Margarine  Act,  1887, 
ss.  11,  12. — The  inspector  of  an  authority  who  had  appointed  an 
analyst  prosecuted  to  conviction  before  a  Metropolitan  police 
magistrate  an  offender  against  the  Margarine  Act,  1887 ;  a  penalty  was 
imposed,  but  no  directions  were  given  as  to  its  application.  Held,  that 
it  must  be  applied  under  sect.  26  of  the  Act  of  1879 ;  that  that  section 
abrogated  sect.  47  of  the  Act  of  1839,  so  far  as  it  applied  to  penalties 
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recovered  on  proaeoutions  institated  by  such  offioers,  and  that  the 
penalty  was  payable  to  the  inspector  of  the  aathority,  and  not  to  the 
receiver  of  the  Metropolitan  police. — Reg,  v.  Titterton^  L.R.  [1895] 
2Q.B.  61;  64  L.J.  M.C.  202. 

(i.)  Q.  B.  !>.— Written  Warranty^SdU  of  Food  and  Drugs  Act,  1875,  #.  25. 
— Neither  an  invoice  containing  a  description  of  an  article  sold,  nor 
a  label  affixed  to  sach  article  containing  the  words  **  warranted 
gennine  and  pnre,*'  can  of  itself  constitnte  a  written  warranty  within 
the  meaning  of  the  section  mentioned. — lomM  v.  Von  Tromp^  64  L.J. 
M.C.  170 ;  72  L.T.  499. 

Arbitration:— 

(ii.)  C.  A.—Coits^Landi  Clauses  Act,  1845,  s.  ^i—Offer— Withdrawal  of .— 
Promoters,  a  municipal  corporation,  made  an  offer  for  land  which 
was  refased,  and  arbitrators  were  appointed.  On  the  day  that  the 
umpire  accepted  his  appointment  the  offer  was  withdrawn  by  the 
town  clerk,  and  the  vendor  assented  to  the  withdrawal.  The  umpire 
awarded  a  sum  less  than  the  amount  offered.  Afterwards  the 
corporation  passed  a  resolution  in  ratification  of  the  offer.  Heldt  that 
the  corporation  must  pay  the  costs  of  the  arbitration. — Foster  v. 
Mayor,  dr.,  of  Sheffield,  72  L.T.  549. 

(iii.)  C.  A,— Step  in  Proceedings^Arbitration  Act,  1889, «.  4.— The  defendants 
in  an  action  on  a  contract  which  contained  a  general  submission  of  all 
disputes  to  arbitration,  obtained  an  order  for  an  extension  of  time  for 
delivering  their  defence.  Held,  that  this  was  a  *'step  in  the 
proceedings,"  and  that  they  CQuld  not  afterwards  obtain  an  order  to 
si&y.—Bartlett  v.  Ford^s  Hotel  Co,,  L.R.  [1895]  1  Q.B.  850 ;  64  L.J. 
Q.B.  452  ;  72  L.T.  529 ;  43  W.R.  453. 

Banker  :— 

(iv.)  P.  O.— Canada— Bank  Act,  18  Vict,,  c.  202— Trust— Transfer— Notice.— 
A  bank  registered  an  absolute  transfer  of  its  shares  which  had  been 
executed  by  the  trustees  of  a  will  to  a  residuary  legatee,  regardless  of 
a  provision  in  the  will  requiring  the  substitution  of  the  legatee's 
lawful  issue  at  his  death.  Held,  that  the  registration  was  not 
wrongful  unless  with  actual  knowledge  of  a  breach  of  trust.  Held, 
also,  that  notice  that  the  shares  were  held  in  trust ;  possession  of  a 
copy  of  the  will ;  and  the  facts  that  transfers  of  shares  by  the  same 
trustees  to  other  legatees  contained  notice  of  substitution ;  that  the 
president  of  the  bank  was  a  trustee  of  the  will,  and  that  the  law 
agent  of  the  bank  was  law  agent  of  the  trustees,  did  not  affect  the 
bunk  with  notice  of  the  particular  trusts  sought  to  be  enforced. — 
Smth  V.  MoUon's  Bank,  L.R.  [1895]  A.O.  270;  64  L.J.  P.C.  6L 

Bankruptcy:— 

(v.)  Q.  B.  J).— Act  of— Goods  Held  by  Sheriff— Computation  of  Time- 
Bankruptcy  Act,  1890. — In  computing  the  time  during  which  the  Sheriff 
has  been  in  possession  for  the  purpose  of  establishing  an  act  of  bank- 
ruptcy, the  aay  on  which  he  went  into  possession  must  be  excluded, 
and  the  day  on  which  he  went  out  of  possession  must  be  included. — 
E.  p,  Hasluck;  in  re  North,  72  L.T.  468. 

(vi.)  Q.  B.  D. — Assets — Money  paid  to  prevent  Seizure — Bankruptcy  Act, 
1890,  f.  11,  sub-s.  2. — Where  money  has  been  paid  to  an  execution 
creditor  to  prevent  a  seizure  he  is  entitled  to  retain  it  as  against  the 
trustee.  Tne  defendant,  a  county  court  high  bailiff,  was  entrusted 
by  the  plaintiff  with  a  warrant  to  levy  execution.  He  seised,  but 
withdrew  under  an  arrangement  with  tne  debtor.  The  debtor  then 
absconded.    The  bailiff  obtained  the  key  of  the  premises,  but  gave  it 
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to  the  debtor's  father  on  a  promise  by  him  to  pay  the  debt,  which  was 
done.  The  plaintiff  did  not  hear  of  the  payment  till  some  time  after. 
The  bailiff  had  notice  within  fourteen  days  after  such  payment  of  a 
bankruptcy  petition,  upon  which  a  receiving  order  was  made.  He 
paid  the  money  to  the  official  receiver.  Held,  that  he  was  not  justified 
in  doing  so,  and  that  he  was  liable  to  the  plaintiff. — Bower  v.  Hettf 
L.R.  [1895]  2  Q.B.  61 ;  43  W.R.  557. 

(i.)  C.  A. — Bankruptcy  Notice — "  Final  Judgment,*^ — An  order  for  the  pay- 
ment by  the  respondent  of  the  costs  of  a  motion  by  a  trustee  in 
bankruptcy  under  sect.  102  of  the  Bankruptcy  Act,  1883,  is  not 
a  "flnaa  judgment'*  within  sect.  4,  sub-sect.  1  (//),  of  the  Act. — In 
re  A  Bankruptcy  Notice,  64  L.J.  Q.B.  429 ;  72  L.T.  312. 

(ii.)  Q.  B.  D. — Deed  of  Assignment— Remuneration  of  Trustee. — A  trustee 
of  a  deed  of  assignment  has  no  right  to  remuneration  out  of  the 
estate  if  the  assignor  becomes  bankrupt  within  three  months ;  but  if 
the  official  receiver  considers  that  he  has  rendered  valuable  services 
he  may,  in  his  discretion,  allow  him  some  remuneration. — E.  p. 
Official  Receiver;  in  re  Foster,  72  L.T.  364  ;  43  W.R.  428. 

(iii.)  Q,  B.  "D. —Disclaimer— Mortgage  of  Lease — Vesting  Order — Terms — 
Bankruptcy  Acts,  1883,  s.  55;  1890,  f.  13.— Where  a  lease  has  been 
disclaimed  and  application  is  made  for  a  vesting  order,  the  Court  will, 
as  a  general  rule,  make  such  order  upon  the  terms  that  the  person  in 
whose  favour  it  is  made  shall  take  upon  himself  the  burden  of  the 
unperformed  obligations,  both  past  and  future,  to  which  the  bankrupt 
was  liable  at  the  date  of  the  petition.  But  under  special  circumstances 
the  Court  may  modify  such  terms  so  as  to  make  the  person  in  whose 
favour  the  vesting  order  is  made  subject  only  to  the  same  obligations 
as  if  the  lease  had  been  assigned  to  him  at  the  date  of  the  petition. — 
E.  p.  Mills ;  in  re  Walker,  72  L.T.  330. 

(iv.)  Q.  B.  D. — Distress  for  Bent — Apportionment. — A  bankrupt  had  paid 
his  rent  up  to  the  June  quarter-day,  and  a  receiving  order  was  made 
on  September  1st.  Held,  that  the  landlord  was  entitled  at  the 
expiry  of  the  Michaelmas  quarter  to  distrain-  for  the  whole  rent  for 
that  quarter.—!;.;).  Mandleberg ;  in  re  Hoicell,  L.R.  [1895]  1  Q.B.  844 ; 
64  L.J.  Q.B.  454  ;  72  L.T.  472  ;  43  W.R.  447. 

(v.)  Q.  B.  D. — Jurisdiction — Pension  Inalienable — Indian  Law — Discre- 
tion— Bankruptcy  Act,  1883,  s.  53,  suh-s.  2. — There  is  jurisdiction  to 
order  payment  to  the  trustee  of  an  Indian  pension  of  the  bankrupt, 
which  by  Indian  law  is  inalienable,  but  as  a  matter  of  discretion 
such  order  ought  not  to  be  made. — In  re  Saunders ;  e,  p.  Saunders, 
L.R.  [1895]  2  Q.B.  117. 

(vi.)  Q.  B.  D. — Married  Woman — Married  Women'' s  Property  Act,  1882, 
s.  1  (5). — A  married  woman  may  be  made  bankrupt  in  respect  of  a 
business  carried  on  by  her,  but  entirely  managed  by  her  husband,  if  he 
has  no  control  over  the  money  in,  or  assets  of  the  business. — In  re 
Edwardes;  e.  p.  Edxcardes,  43  W.R.  509. 

(vii.)  Q.  B.  "D.— Official  Receiver — Duties  as  Interim  Receiver — Liability  for 
Costs — Bankruptcy  Rules,  1886,  r.  839. — The  official  receiver  when 
acting  as  interim  receiver  ought  not  to  realise  or  deal  with  the  estate 
except  to  protect  it  or  to  dispose  of  perishable  goods,  and  if  extra- 
ordinary measures  out  of  the  usual  practice  have  to  be  adopted  he 
should  consult  the  Board  of  Trade,  and,  if  necessary,  apply  to  the 
Court.  An  official  receiver,  acting  as  interim  receiver,  instructed  an 
auctioneer  to  pay  off,  and  take  an  assignment  of,  a  bill  of  sale  given 
by  the  debtor.  The  trustee  sued  the  auctioneer  to  test  the  validity  of 
tne  bill  of  sale,  and  the  latter  brought  in  the  official  receiver  as  third 
party.    The  action  was  dismissed  with  costs.    Held,  that  under  the 
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implied  indemnity  given  by  the  official  receiver  he  most  pay  the 
auctioneer  the  difference  between  his  solicitor  and  client  costs  and 
the  party  and  party  costs  which  he  received,  and  that  he  was  entitled 
to  receive  out  of  the  estate  the  amount  so  paid  and  also  his  own  costs. 
—E.  p.  Official  Receiver ;  in  re  WelU  and  Croft,  72  L.T.  359. 

(i.)  C.  A,— Petition— '' Sufficient  Cause**  for  Diiminal --Bankruptcy  Act, 
1883,  f.  7,  »ub-$.  3. — ^It  is  a  "sufficient  cause"  for  dismissing  a 
bankruptcy  petition  that  the  petitioning  creditor  has  asked  the  debtor 
to  give  him  money  as  the  price  of  his  consent  to  an  adjournment ;  or 
that  the  debtor*s  only  asset  is  a  life  interest  forfeitable  on  bank- 
ruptcy.—£.  p.  Oticay ;  in  re  Otway,  72  L.T.  452. 

(ii.)  Q.  B.  J}.^ Refusal  of  Discharge— Felony  Connected  with  the  Bank- 
ruptcy—Bankruptcy Act,  1890,  s,  8. — When  a  person  embezzles  money 
and  afterwards  becomes  bankrupt,  the  fact  that  his  employer  proves 
for  the  amount  embezzled,  does  not  cause  the  offence  to  be  a  **  felony 
connected  with  the  bankruptcy  "  within  the  meaning  of  the  section. — 
E,  p.  Board  of  Trade;  in  re  Hedley,  L.R.  [1895]  1  Q.B.  933; 
64  L.J.  Q.B.  460 ;  72  L.T.  470 ;  43  W.R.  464. 

(iii.)  C.  A. — Scheme  of  Arrangement —Judgment — Rejection  of  Proof — 
Release — Bankruptcy  Act,  1883,  m.  18,  37. — A  scheme  of  arrangement 
accepted  and  approved  releases  the  debtor  from  a  judgment  debt,  as 
being  a  debt  "  provable  in  bankruptcy,"  although  the  judgment 
creditor's  proof  under  the  scheme  has  been  rejected  upon  the  ground 
that  there  was  no  sufficient  consideration  for  the  judgment. — Seaton  v. 
Deerhurst,  L.R.  [1895]  1  Q.B.  853;  64  L.J.  Q.B.  430;  72  L.T.  453; 
43  W.R.  436. 

(iv.)  Q.  B.  D,— Trustee  appointed  by  Board  of  Trade— DuHes—DefauU— 
Bankruptcy  Act,  1883,  ss.  74,  75. — A  trustee  appointed  by  the  Board  of 
Trade  cannot,  without  the  sanction  of  the  Board,  give  a  personal 
indemnity  to  his  agent  against  the  consequences  of  selling  goods  seized 
for  rent  due  to  the  bankrupt's  estate ;  and  when  such  goods  are  sold 
it  is  the  statutory  duty  of  the  trustee  to  require  that  the  proceeds 
should  be  paid  at  once  to  the  Bankruptcy  Estates  Account.  The 
trustee  and  his  guarantors  are  liable  for  sny  loss  occasioned  by  his 
default  herein. — Board  of  Trade  v.  Provident  Clerks  and  General 
Guarantee  Association,  72  L.T.  562. 

(v.)  Q.  B.  D.Seeured  Creditor — Proof  by — Notice  to  Redeem  Securities.— 
A  secured  creditor  may  lump  together  the  securities  he  holds  against 
his  debts  and  assess  them  as  a  whole ;  and  if  the  trustee  do  not,  within 
six  months  after  receiving  notice  in  writing  from  the  creditor,  elect 
whether  he  will  redeem  such  securities  as  a  whole,  or  require  them  to 
be  realised,  they  will  vest  in  the  creditor.  Qu<ere,  whether  before  the 
expiration  of  the  six  months  the  creditor  or  the  trustee  has  not  the 
right  to  have  the  securities  assessed  separately. — E,p,  Logan;  in  re 
Smith,  72  L  T.  362. 

BiUof  Sale:- 

(vi.)  Q.  B.  J}.— Address  of  Grantor— Bills  of  Sale  Act,  1882— Form  tii 
Schedule. — The  grantor  of  a  bill  of  sale  carried  on  business  at  one 
address,  resided  at  a  second,  and  was  a  member  of  a  club  where  letters 
might  be  sent  to  him  with  the  certainty  that  they  would  reach  him ; 
his  address  given  in  the  bill  of  sale  was  that  of  the  club.  Held,  that 
the  bill  of  sale  was  not  void  for  deviation  from  the  statutory  form. — 
Dolcini  v.  Dolcini,  L.R.  [1895]  1  Q.B.  898 ;  64  L.J.  Q.B.  427 ;  48  W.R.  542. 

(vii.)  Q.  B,  jy,— Validity — Statutory  Form — Covenant  to  Produce  Receipt  for 
Rent. — ^A  biU  of  sale  contained  a  covenant  by  the  grantor  to  produce 
his  last  receipt  for  rent,  rates,  and  taxes,  no  demand  in  writing  being 
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repaired,  and  a  proviso  that  the  goods  assigned  should  not  be  liable  to 
seizure  for  any  canse  other  than  those  specified  in  the  Bills  of  Sale 
Act,  1882,  sect.  7.  Held,  that  it  was  not  void  for  deviation  from  the 
statutory  form,— Cartmright  v.  Regan,  L.R.  [1895]  1  Q.B.  900. 

Building  Sooiety  :— 

(i.)  C.  A.— i^ttle—CorutrMctum.— Decision  of  Oh.  D.  ($ee  Vol.  20,  p.  66,  v.) 
aflarmed.— Bottew  v.  City  and  Suburban  Building  Society,  72  L.T.  876. 

Burial  Ground:— 

(ii.)  Oh.  jy.— Site  of  Church-^Sale  of, —The  site  of  a  chorch  in  which 
interments  have  taken  place  which  vests  in  the  Ecclesiastical  Commis- 
sioners under  a  scheme  made  under  the  Union  of  Benefices  Act,  1860, 
may  be  sold  by  them  for  building  purposes,  and  such  power  is  not 
affected  by  the  Amendment  Act  of  1871.  The  Disused  Burial  Qrounds 
Act,  1884,'  sect.  5,  is  not  confined  to  sales  made  before  the  passing  of 
that  Act. — In  re  Eccletiastical  CommUsioners  and  New  City  of  London 
Brewery  Co,,  L.R.  [1896]  1  Ch.  702;  72  L.T.  481 ;  43  W.R.  467. 

Colonial  Law  :— 
(iii.)  P.  O. — Canada — Attorney-General — Power  to  discontinue  Action, — When 
the  Attorney-General  of  Quebec  has  taken  proceedings  upon  an  infor- 
mation against  a  corporation  for  a  violation  of  law,  he  is  sole  donUnue 
litis,  and  may  discontinue  the  suit  without  leave  of  the  Ck>urt,  and  a 
mandamus  will  not  lie  at  the  instance  of  the  relators  to  compel  him  to 
proceed.  A  new  Attorney-General  cannot  retract  a  discontinuance 
entered  by  his  predecessor.  The  words  in  Art.  997  of  the  Code  of 
Procedure,  which  empower  the  A ttornev- General  to  take  action  when 
a  corporation  exercises  any  power  which  does  not  belong  to  it,  do  not 
include  every  act  which  is  contrary  to  law,  but  only  such  acts  as  are 
done  in  the  assertion  of  some  special  power,  franchise,  or  privilege. 
The  General  Railway  Act  by  sect.  12  gives  the  local  authority  an 
absolute  discretion  to  sanction  the  construction  of  a  permanent  line  of 
railway  along  a  public  road. — Casgrain  v.  Atlantic  and  North-Westem 
RaUway,  L.R.  [1896]  A.C.  282;  72  L.T.  369. 

(iv.)  P,  C. — Canada^Ecclesiastical  Law— New  Parish  —Decree  of  Archbishop 
— Debt  of  Parish.— Wheji  the  Archbishop  has  made  a  decree  in  accord- 
ance with  the  Statutes  of  Quebec  for  the  erection  of  a  new  parish, 
which  decree  is  admitted  to  be  valid  for  all  ecclesiastical  purposes,  the 
Court  cannot  inquire,  into  the  regularity  of  the  proceedings  oy  which 
the  Archbishop  was  moved  to  make  the  decree ;  and  such  decree  is  a 
sufficient  foundation  for  proceedings  to  obtain  civil  recognition  of  the 
new  parish.  Proceedings  before  the  commissioners  of  a  diocese  in 
accordance  with  the  statutory  provisions,  with  a  view  to  the  civil 
recognition  of  a  new  parish,  are  not  subject  to  the  review  of  the  Court. 
A  debt  of  the  "  Fabrique  "  is  not  a  debt  of  the  parish  within  sect.  3,380 
of  the  Revised  Statutes,  so  as  to  prevent  the  division  of  the  parish 
unta  it  is  ^id,—Alexa7idre  v.  Brassard,  L.R.  [1896]  A.C.  801; 
72  L.T.  366. 

(▼.)  P.  C. — New  South  Wales — Purchase  of  Crown  Lands—Crown  Lands 
AUenation  Acts,  1861,  s.  22  ;  1884,  s.  42—**  Rights  accrued  ''—Reservation 
of. — A  conditional  purchase  of  Crown  lands  by  a  holder  in  fee  simple 
of  adjoining  lands  under  the  earlier  section  does  not  make  such 
purchaser  the  holder  of  an  original  conditional  purchase  within  the 
meaning  of  the  later  section,  and  entitle  him  to  make  additional  condi- 
tional purchases  of  adjoining  Crown  lands  under  that  section.  Where 
a  statute  repeals  a  previous  statute  with  a  reservation  of  *'  all  rights 
aconied  '*  thereunder,  the  mere  right  existing  in  any  person  to  take 
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advantage  of  the  repealed  enactment  withoat  any  act  done  towards 
availing  liimBelf  of  that  right  oannot  be  deemed  a  **  ri^t  accmed  " 
within  the  meaning  of  the  reservation. — Abbott  v.  MinUter  for  Landi, 
72  L.T.  402. 

Company:  — 

(L)  Ch.  J}.— Blank  Tram/er^ Authority  of  Broker— InehoaU  Title.— The 
plaintiff  instructed  his  broker  to  seil  shares,  and  delivered  to  him  the 
certificate  and  a  blank  transfer.  The  articles  of  the  company  did  not 
require  a  deed .  The  broker  deposited  the  documents  with  the  defendant 
as  a  security  for  his  own  debt.  The  defendant  afterwards  filled  up  the 
transfer  and  sent  it  in  for  registration.  The  company  had  no  notice  of 
any  invalidity,  and  no  power  to  refuse  registration.  The  registration 
not  being  completed,  the  plaintiff  sued  to  restrain  it  and  to  establish  his 
title.  Held,  that  as  the  defendant  had  acquired  no  title  as  against  the 
plaintiff  he  had  no  inchoate  title  which  was  capable  of  being  p^ected 
by  registration.— Fox  v.  Martin,  64  L.J.  Ch.  478. 

(ii.)  Ch.  D,— Debenture-holders*  Action— Declaration  of  Charge — Sale — 
Consent— R.S.C.,  1883,  O.  li.,  r.  16.— The  plaintiff  was  holder  of  all  the 
first  mortgage  debentures  of  a  company,  and  sued  to  realise  his 
security.  The  action  was  set  down  as  a  short  cause,  and  the  plaintiff 
asked  for  a  declaration  of  charge  and  an  order  for  immediate  sale  of  a 
ooUiery,  the  property  of  the  compa>nv.  Held,  that  the  dedaraticm 
should  be  made,  but  that  the  plaintiff  could  not  sue  on  behalf  of  all 
the  debenture-holders,  and  that  the  order  for  sale  could  not  be  made 
without  the  consent  of  a  person  not  a  party  who  held  some 
second  debentures. — Parkinson  v.  Wainunright  <C  Co,,  72  L.T.  485; 
64  L.J.  Ch.  498;  48  WJR.  420. 

(iii.)  Ch.  J},— Debenture— Floating  Security— Garnishee  Order. —The  holder 
of  a  debenture,  which  is  only  a  floating  security  while  the  company 
carries  on  business,  cafinot,  u  the  company  has  not  been  wound  up 
and  a  receiver  appointed,  require  that  a  particular  debt  shall  be  paid 
to  him  and  not  to  the  company ;  and,  a  fortiorij  if  a  garnishee  order 
absolute  has  been  obtainea  attaching  sach  debt,  the  garnishee  may 
pay  it  to  the  judgment  creditor  in  spite  of  such  notice.  Words  in  a 
debenture  prohibiting  a  company  from  creating  any  prior  "  chai^  *' 
are  to  be  r&B,d  strictly,  and  do  not  extend  to  defeat  the  rights  obtained 
under  a  garnishee  order.— i^obiofi  v.  Smith,  L  JL  [1895]  2  Ch.  118 ; 
64  L. J.  Ch.  467 ;  72  L.T.  559. 

(iv.)  Ch.  jy, —Debentures  —  Floating  Security  —  Execution  Creditors  — 
Priority. — The  sheriff  had  seized  goods  of  a  company  on  behalf  of 
execution  creditors,  and  was  about  to  sell  them,  when  the  plaintiff, 
who  held  debentures  charging  all  the  assets  of  the  company  as  a 
floating  security,  paid  out  the  sheriff  under  protest,  and  gave  him 
notice  not  to  part  with  the  money.  Held,  that  as  the  money  had  not 
been  handed  over  the  equity  of  the  plaintiff  was  not  displaced.  The 
money  was,  therefore,  ordered  to  be  paid  to  a  receiver  appointed  in  a 
debenture-holders*  action.— Taunton  v.  Sfieriff  of  Warwickshire, 
L.R.  [1895]  1  Ch.  734 ;  72  L.T.  460. 
(v.)  C.  A. — Director — Misfeasance — Presents  to  Directors— Consent  of  Share- 
holders— "  Private  "  Company. — Directors  cannot  make  to  themselves 
or  each  other  presents  out  of  the  company*s  assets  unless  authorised 
by  the  rules,  or  by  the  shareholders  at  a  properly  convened  meeting. 
N.,  the  chairman  of  a  company,  of  which  nearly  all  the  shares  were 
held  by  his  family,  purchased  on  behalf  of  the  company  a  building 
agreement  for  £16,000.  He  sold  it  to  the  company  for  £26,000; 
£7,000  of  this  represented  the  cost  of  acquiring  the  contract,  but  the 
£3,000  was  profit  to  N.    He  also  spent  £3,500  out  of  the  company's 
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assets  in  decorating  his  own  house.  The  shareholders  knew  of  these 
transactions.  Held,  in  the  winding-np,  that  N.  was  not  liahle  for  the 
£7,000,  but  was  liable  for  the  £3,000  and  the  £3,500.— In  re 
Newman  db  Co,,  L.R.  [1895]  1  Ch.  674 ;  64  L.J.  Ch.  407 ;  43  W.R.  483. 

(i.)  Ch.  D. — Dividends— Payable  out  of  Profits— Depreciation  of  Capital.— 
The  articles  provided  that  no  dividends  should  be  paid  except  out  of 
profits  arising  out  of  the  business.  The  profit  and  loss  account  of  the 
year  showed  a  balance  of  profit,  but  the  value  of  the  assets,  including 
goodwill,  had  depreciated.  Held,  that  the  company  was  not  bound  to 
make  good  this  depreciation,  being  a  loss  of  fixed  capital,  out  of  profits 
before  pajring  a  dividend. — Wilmer  v.  McNamara  db  Co,,  L.R.  [1895] 
2  Ch.  245 ;  72  L.T.  552  ;  43  W.R.  519. 

(ii.)  Ch.  D. — Practice — Debenture-holder^ s  Action — Declaration  of  Charge, — 
A  declaration  of  charge  may  be  inserted  in  the  judgment  in  a 
debenture-holder's  action,  but  after  a  winding-up  order  such  declara- 
tion will  not  be  made  without  the  consent  of  the  official  receiver  and 
liquidator.— Manrujft  v.  Lord  Thurlow,  L.R.  [1895]  1  Ch.  776; 
72  L.T.  463 ;  43  W.R.  493. 

(lii.)  C.  A. — Receiver  and  Manager-^Indemnity — Debentwres — Priority, — A 
company  with  some  unfinished  building  contracts  was  in  difficulties. 
A  debenture-holder's  action  was  commenced  and  a  winding-up  petition 
presented.  By  a  consent  order  on  the  petition  it  was  order^l  that  to 
complete  the  contracts  the  plaintiff  in  the  action  and  the  unsecured 
creditors  should  raise  £5,00<)  to  be  a  first  charge  in  priority  to  the 
debentures,  that  the  unsesured  creditors  should  have  second  deben- 
tures, and  that  two  receivers  and  managers  should  be  appointed,  but 
that  the  company  should  incur  no  further  liabilities.  £4,250  was 
accordingly  raised,  but  the  receivers  incurred  further  liabilities  in 
completing  the  contracts.  Held,  that  they  were  entitled  to  indemnity 
out  of  the  assets  in  priority  to  the  persons  who  had  advanced  the 
£4,250,  as  well  as  to  the  debenture-holders. — Strapp  v.  Butt,  Sons  db  Co,, 
L.R.  [1896]  2  Ch.  1 ;  72  L.T.  514. 

(iv.)  Ch.  D. — Reduction  of  Capital — Evidence — Companies  Acts,  1867  ;  1877 ; 
1890. — On  a  petition  for  reduction  of  capital  or  alteration  of  the 
memorandum,  a  copy  of  the  memorandum  and  articles,  and  the 
original  minute-book  of  the  proceedings  of  general  meetings,  should 
be  made  exhibits  to  the  affidavits  in  support  of  the  petition.  Where 
Uie  reduction  is  effected  by  oanoelling  capital  which  has  not  been 
paid-up  in  cash,  it  must  be  proved  that  the  same  was  issued  pursuant 
to  a  contract  duly  filed. — In  re  Omnium  Investment  Co.,  L.R.  [1895] 
2  Ch.  127. 

(v.)  C.  A. —  Unregistered  Building  Society — Winding-Up  and  Vesting  Order — 
Sale  by  Liquidator,— Doci^ion  of  Ch.  D.  (see  Vol.  20,  p.  68,  v.)  affirmed. 
--In  re  Bowling  and  Welby's  Contract,  64  L.J.  Ch.  427 ;  72  L.T.  411 ; 
43  W.R.  417. 

(vi.)  Ch.  "D,— Winding-up— Contributory — Payment  for  Shares  otJierwise  than 
in  Cash— Companies  Act,  1862, «.  25.— Under  a  registered  contract  shares 
may  be  paid  for  otherwise  than  in  cash.  But  the  consideration  must 
be  the  equivalent  of  cash.  If  the  contract  makes  it  manifest  that  the 
consideration  is  less  than  the  nominal  cash  value  the  allottee  is  liable 
to  pay  the  balance.  But  the  Court  will  not  consider  each  contract  and 
determine  whether  the  price  given  is  reasonable,  or  whether  the 
consideration  has  a  cash  value  equivalent  to  the  nominal  amount  of 
the  shares,  unless  there  is  evidence  to  impeach  the  value  of  the 
consideration  as  stated  in  the  contract. — In  re  Theatrical  Trust; 
Chapman,  Brandon,  and  Grtmlle's  Cases,  L.R.  [1896]  1  Ch.  771; 
64  L. J.  Ch.  488 ;  72  L.T.  461 ;  43  W.R.  653. 
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(i.)  Ch.  D. ^Winding  vp — CoiU  given  again$t  Liquidator — Immediate 
Payment. — A.  obtained  an  order  for  the  removal  of  his  name  from  the 
list  of  oontribntories,  with  ooets  to  be  paid  by  the  liquidators  oat  of 
the  assets.  The  liaoidator  refused  to  make  immediate  payment,  as 
the  costs  of  the  winding-up  had  not  been  paid.  Held^  that  the  matter 
dioold  be  referred  to  Chambers,  and  that  if  there  was  a  sofficient 
sum  in  hand  to  warrant  payment  of  his  oosts  to  A.,  he  should  have 
them  at  onoe ;  if  there  was  not  sach  a  sum  there  could  be  no  order  for 
immediate  payment,  but,  even  in  that  case,  the  right  to  payment  could 
not  be  postponed  indefinitely. — In  re  London  Metallurgical  Co., 
L.R.  [1896J  1  Ch.  758  ;  64  L.J.  Ch.  442 ;  72  L.T.  421 ;  43  W.R.  476. 

(ii.)  Ch.  D.— Winding-up— Leaie— Future  Bent^  Claim  /or.— Where  at  the 
date  of  winding-up  a  company  is  lessee  of  premises  for  an  unexpired 
term  of  years,  the  lessor  may  prove  for  the  amount  of  rent  then  due, 
and  enter  a  claim  for  the  f uU  amount  of  rent  which  will  become  due. — 
In  re  New  Oriental  Bank  Corporation ;  e.  p.  Hong  Kong  Land  Company, 
L.R.  [1896]  1  Ch.  768 ;  64  L.J.  Ch.  439;  72  L.T.  419;  43  W3.  628. 

(iii.)  C.  A. — Winding-up  —  Miefea$anee  —  Profit* — Auditors  —  Dutiet  oj.  — 
Decision  of  Ch.  D.  {$ee  Vol.  20.  p.  68,  vii.)  affirmed. — In  re  London 
and  General  Bank,  L.B.  [1896]  2  Ch.  166;  48  W.R.  481. 

(iv.)  C.  A.—  Winding-up—  Petition — Debt  due  under  Agreement  with  Voluntary 
Liquidator —Sale  of  Ateete  by  Liquidator— Companiee  Act,  1862,  u.  96, 
188. — ^A  debt  due  from  a  company  under  an  agreement  between  it  and 
its  voluntary  lic|uidators  and'  another  person  is  sufficient  to  support  a 
winding-up  petition.  The  S.  company  passed  special  resolutions  for 
voluntary  wmding-up,  the  liquidators  tmng  authorised  to  transfer  the 
assets  and  liabilities  to  the  U.  company.  The  liquidators  agreed  with 
the  U.  company  that  the  latter  should  pay  the  debts  of  the  8.  company, 
and  that  the  amount  so  paid,  so  far  as  it  was  not  covered  by  the 
proceeds  of  realising  the  assets,  was  to  be  treated  as  a  debt  due  to  the 
U.  company,  and  that  calls  should  be  made  upon  the  shareholders  of 
the  8.  company  to  make  up  the  deficiency.  Held,  that  the  liquidators 
had  power  to  enter  into  the  agreement. — In  re  Bank  of  South  Australia, 
L.R.  [1896]  1  Ch.  678;  64  L.J.  Ch.  897. 

(v.)  Ch.  D.— Winding-up — Preference  Shareholder*— Arrears  of  Dividend/^ 
Profits, — A  sum  of  money  standing  to  the  revenue  account  <^  a 
company  at  the  date  of  the  commencement  of  the  winding-up,  and 
representing  net  profits  earned  to  that  date,  is  applicable  to  the  pay- 
ment of  arrears  of  dividend  due  at  that  date  to  preference  shareholders, 
in  priority  to  the  payment  of  a  deficit  on  the  capital  account  and  of 
the  oosts  of  the  liquidation. — Bishop  v.  Smyrna  anaCassdba  Bailway  Co., 
L.R.  [1896]  2  Ch.  266. 

Contract:— 

(vi.)  Q.  B.  D,— Building  — Completion  — Penalty — Proviso  for  Re-entry— 
Assignment. — B.  contracted  with  the  company  to  construct  works  by 
a  certain  date,  and  it  was  provided  that  a  penalty  for  each  day*B  delay 
might  be  deducted  out  of  the  retention  money,  and  also  that  if  B. 
became  bankrupt  or  insolvent,  the  company  might  terminate  the 
contract,  but  without  affecting  the  liability  of  6.  in  other  respects  than 
as  regarded  the  performance  of  the  contract  under  his  direction.  The 
work  was  not  completed  in  the  specified  time  as  extended  by  agreement. 
B.  became  insolvent  and  the  company  re-entered.  B.  then  assigned 
the  contract  to  W.,  and  it  was  agreed  between  the  company  and  W. 
that  the  latter  should  complete  the  works  in  accordance  with  the 
original  contract.  Heldy  that  the  company  might  deduct  the  penalties 
for  delay  from  the  retention  money  as  against  W.— /ft  re  Yeadon 
Waterworks  Co.  and  Binns  and  Wright,  72  L.T.  688. 
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(i.)  Ch.  D.—Connderation  of  Marriage — Statement  of -^Statute  of  Frandt, — 
To  satisfy  the  statute  a  contract  made  in  consideration  of  marriage 
should  state  the  consideration  so  clearly  that  a  person  of  average 
intelligenoe  can  understand  that  the  marriage  is  the  only  consideration. 
—McAndrew  v.  NorrU,  72  L.T.  585 ;  43  W.R.  638. 

Conversion  :— 

(ii.)  Ch.  D.— Dm«e  of  Land^CodieU— Lease  with  Option  to  Purchase-- 
Exercise  of  Option,— A  testator,  by  will  dated  in  1886,  devised  freehold 
lands.  By  a  codicil,  in  1890,  he  confirmed  his  will  with  some 
modifications  which  did  not  affect  the  said  lands.  By  an  indenture  of 
even  date  with  the  codicil  he  leased  the  lands  for  five  years  with  an 
option  to  the  lessee  to  purchase  during  the  term.  The  lessee  exercised 
his  option  after  the  testator's  death.  Held,  that  the  devisees  of  the 
lands  were  entitled  to  the  proceeds  of  sale. — Pyle  v.  Pyle,  L.R. 
[1895]  1  Ch.  724 ;  64  L.J.  Ch.  477 ;  72  L.T.  827 ;  43  W.R.  420. 

Copyright  :— 

(iii.)  C.  K.— 'Sporting  Paper—Selection  of  Hor»««.— Decision  of  Ch.  D.  {tee 
Vol.  20,  39,  iii.)  affirmed.— CAttfon  v.  Progress  Printing  and  Ptiblishtng 
Co,,  L.R.  [1896]  2  Ch.  29;  72  L.T.  442;  43  W.R.  466. 

County  Court  :— 

(iT.)  Q.  B.  B.—Costs— Interpleader  — **  Subject-Matter'*  — County  Court 
Rules,  1889,  Order  L.A,,  r.  12— Higher  Scale  of  Costs,  Col,  C— The 
claimant  in  interpleader  proceedings  to  try  the  right  to  goods  seized 
in  execution  on  a  county  court  judgment,  paid  £36  into  Court  to  meet 
the  amount  in  respect  of  which  execution  was  issued  and  all  costs. 
The  judge  decided  that  the  claimant  was  entitled  to  all  the  goods 
seized  and  £10  damages,  with  costs,  and  that  the  value  of  the  goods 
was  £51.  Held,  that  the  •*  subject-matter  "  of  the  proceeding  was 
the  amount  (plus  the  damages)  found  by  the  judge  to  be  the  value  of 
the  goods,  and  not  the  amount  (plus  the  damages)  paid  into  Coxirt,  so 
that  the  claimant  was  entitled  to  have  his  costs  taxed  according  to 
CoL  C.  of  the  higher  Bca,\e.—Studham  v.  Stanbridge,  L.R.  [1895] 
IQ.B.  870;  48  W.R.  643. 

Criminal  Law:— 

(v.)  C.  C.  B, — Indictjnent — Defamatory  Libel — Necessary  Averment,— An 
indictment  for  unlawfully  writing  and  publishing  a  defamatory  libel 
omitted  to  allege  that  it  was  published  maliciously.  Held,  that  the 
indictment  was  good,  for  on  proof  of  the  publication  the  legal  inference, 
until  rebuted,  was  that  it  was  published  maliciously,  and  the  allegation 
that  the  publication  was  malicious  was  therefore  not  a  necessary 
averment.— i?f^.  v.  Munslow,  L.R.  [1895]  1  Q.B.  758 ;  64  L.J.  M.C.  138 ; 
72  L.T.  801 ;  43  W.R.  496. 

(vi.)  C.  C.  "R.^PerJury— Materiality.— A  defendant  charged  with  selling 
beer  without  a  licence  falsely  swore  that  when  previously  charged 
with  a  similar  offence  he  had  not  authorised  a  plea  of  guilty  to  be  put 
in,  and  that  such  plea  had  been  put  in  without  his  knowledge  and 
against  his  wiU.  Held,  that  as  the  statements  affected  his  credit  as  a 
witness  they  were  material,  and  that  he  was  rightly  convicted  of 
perjury.— J2«^.  v.  Baker,  L.R.  [1895]  1  Q.B.  797 ;  64  L.J.  M.C.  177. 

(vii.)  Q.  B.  D. — Sufficiency  of  Description  of  Offence — Conspiracy,  dbc.  Act, 
1875,  «.  7. — W.  was  convicted  under  the  above  section  and  sentenced 
to  imprisonment.  The  commitment  stated  that  he  had  been  charged 
for  that  he,  **  with  4  view  to  compel  one  T.  to  a,bstain  f  roi;n  working  as  a 
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shoe  finisher,"  did  unlawfully,  dkc,  follow  him  about,  &c  Held,  that 
the  commitment  sufficiently  expressed  the  o£fence  charged. — E.  p. 
WUkiiu,  72  L.T.  567. 

Damages  :— 

(i.)  Q.  B.  D.— Contract — Breach — Remoteness, — The  plaintiff  contracted  to 
discharge  cargo  from  the  defendant's  ship,  the  defendant  to  supply  all 
necessary  and  proper  cranes,  chains,  cftc.  He  in  breach  of  his  agree- 
ment supplied  a  defective  chain,  which  broke  when  in  use,  whereby 
one  of  the  plaintiff's  men  was  injured.  The  defect  might  have  been 
discovered  by  the  plaintiff  by  the  exercise  of  reasonable  care.  The 
man  sued  the  plaintiff,  who  admitted  liability,  and  paid  damages^ 
which  he  now  sought  to  recover  from  the  defendant.  Held,  that  the 
injury  to  the  man  was  the  natural  consequence  of  the  defendant's 
breach  of  contract ;  that,  as  between  the  plaintiff  and  the  defendant 
the  plaintiff  was  entitled  to  rely  on  the  defendant's  warranty,  and  that 
as  he  was  liable  to  his  workman,  he  was  entitled  to  recover  the 
sum  paid  as  damages  for  the  defendant's  breach  of  contract. — 
Mowbray  v.  Merryweather,  L.R.  [1895]  1  Q.B.  857;  72  L.T.  467; 
43W.R.  528. 

Deed:— 

(ii.)  Ch.  D. — ^0  Words  of  Limitation — Money  parsing  04  Land, — A  son 
purported  to  assign  to  his  father  '  *  all  his  estate  and  interest  whatsoever 
of  and  in  the  propertv,  estate,  and  effects  devised  and  bequeathed  '* 
by  a  certain  will.  The  son  was  absolutely  entitled  to  such  property 
subject  to  the  father's  life  estate.  The  deed  contained  no  words  dl 
limitation  or  any  words  of  reference  which  would  supply  the  defect. 
Held,  that  it  failed  to  pass  either  the  fee  simple  in  the  real  estate 
devised  by  the  will  (whether  the  estate  was  legal  or  equitable),  or  certain 
money  in  Court,  the  proceeds  of  land  taken  by  compulsory  purchase 
which  was  subject  to  the  will. — Dearberg  v.  Letchford,  72  L.T.  489. 

Ecolesiastical  Law  ;— 

(iii.)  Consistory  Court  of  Uoohester.— Faculty— ConsecraUd  Ground 
— Conversion  to  Secular  Use, — A  faculty  was  asked  to  allow  of  a  strip 
of  consecrated  ground  which  had  been  added  to  a  churchyard  under 
the  Burials  Act,  1852,  in  which  no  interments  had  taken  place,  and 
which  was  closed  by  order  of  the  Secretary  of  State,  to  be  added  to  a 
public  highway.  It  was  alleged  that  this  widening  of  the  highway 
would  be  convenient  for  persons  attending  the  church.  Held,  that  the 
Court  had  not  jurisdiction  to  authorize  the  conversion  of  consecrated 
ground  to  secular  uses,  and  that  the  faculty  could  not  be  granted. — 
In  re  PlumsUad  Burial  Ground,  L.R.  [1895]  P.  225. 

(iv.)  Consistory  Court  of  IS^eLncheater.— Figures— Object  of  Supersti- 
tious Reverence. — A  figure  of  Our  Lord  is  a  legal  ornament  if  it  is  connected 
with  a  general  design  in  su<^  a  manner  as  not  to  be  so  prominent  as  to 
be  likely  to  become  an  object  of  superstitious  reverence.  The  faculty 
for  a  trmtych  with  painted  panels  as  a  reredos  surmounted  by  a  figure 
of  Our  Lord  and  other  figures  was  accompanied  by  a  proviso  that  the 
triptych  should  always  be  open  during  the  hours  of  Divine  service. — 
Vicar  of  St  John,  PendUbury  v.  Parishioners,  L.R.  [1895]  P.  178. 

Fishery  :— 

(v.)  Q.  B.  D,— Licence  to  Fish  with  Rod  and  Line^Fishing  with  Three 
Rods, — H.  held  a  licence  to  fish  **  with  a  rod  and  line."  The  approved 
scale  of  licence  duties  was  **  For  each  and  every  rod  and  Ime,  one 
ohilUng.'*  H.  fished  with  three  rods  and  lines  at  once.  Held,  that  he 
was  uiUawf ully  fishing  without  a  licence  authorizing  him  to  do  so.— 
Combridge  v.  Harrison,  64  L.J.  M.C.  175 ;  72  L.T.  592. 
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Game  :— 

(i.)  Q.  B.  D.— Ground  Game  Act,  1880,  w.  l-B—AsHgnment  of  Rights  by 
Occupier. — ^A  tenant  may  assign  to  any  person  other  than  his  landlord 
any  sporting  rights  he  may  have,  including  his  rights  to  kill  ground 
game.— Jforpan  v.  Jackson,  L.R.  [1895]  1  Q.B.  880  ;  64  L.J.  Q.B.  462  ; 
72  L.T.  693 ;  43  W.R.  479. 

Gktming:— 

(ii.)  Q.  B,  T),— Betting  Houses  Act,  1853.— The  Act  does  not  apply  to  the 
case  of  memhers  of  a  bond  fide  clab  using  the  club  premises  for  the 
purpose  of  betting  with  each  other.— Dowm^  v.  Johnson,  48  W.R.  666. 

(iii.)  P.  C. — Stock  Exchange  Transactions — Law  of  Lower  Canada — Civil 
Code,  Art.  1927 — Special  Leave  to  Appeal — Costs. — A  contract  entered 
into  merely  for  purposes  of  speculation  is  not  a  **  gaming  contract " 
within  the  article  mentioned  above.  Where  a  person  of  small  means 
instructed  a  stockbroker  to  buy  and  sell  stock  lor  him,  the  purchases 
being  made,  to  the  knowledge  of  the  broker,  not  as  an  investment  but 
as  a  speculation,  held,  that  the  contracts  were  not  *'  gaming  contracts," 
and  that  the  broker  could  recover  a  sum  due  to  him  on  a  balance  of 
accounts.  When  an  appellant  obtained  special  leave  to  appeal  on  the 
ground  of  the  importance  and  interest  of  the  question  involved,  the 
amount  at  stake  being  small,  he  was  ordered,  though  successful  in  his 
appeal,  to  pay  the  costs  of  both  sides. — Forget  v.  Ostigny,  L.R.  [1895] 
A.C.  318  ;  64  L.J.  P.O.  62  ;  72  L.T.  399. 

(iv.)  Ch.  D. — Vnlawjul  Gaming. — The  defendant  was  tenant  to  the  plaintiff 
of  premises  under  an  agreement  whereby  he  agreed  *'  not  to  permit 
games  of  baccarat,  hazard,  or  roulette  to  be  played  on  the  premises, 
but  to  use  the  said  premises  as  a  private  club  only,  and  so  to  carry  on 
the  club  as  not  to  contravene  any  laws  of  the  land  for  the  time  being 
in  force."  The  defendant  permitted  to  be  played  on  the  premises, 
and  took  part  in,  a  game  of  '*  chemin  de  fer."  Held,  that  this  was  a 
form  of  baccarat,  and  therefore  in  the  same  sense  and  in  the  same 
circumstances,  unlawful.  Held,  also,  that  both  forms  of  the 
game  were  prohibited  by  the  agreement. — Fairilough  v.  Whitmore, 
64  L.J.  Ch.  386 ;  72  L.T.  354 ;  43  W.R.  421. 

Gkumishee  :— 

(v.)  Ch.  D. — Money  in  Hands  of  Sheriff— Judgment  for  Payment  into  Court — 
'*  Debt  or  Liability." — Where  money  has  been  ordered  to  be  paid  into 
Court  a  garnishee  order  cannot  be  made  attaching  a  debt  to  answer 
the  sum  so  ordered  to  be  paid  in.  Judgments  or  orders  for  payment 
into  Court  are  not  within  Order  xlv.,  r.  1.  Money  in  the  hands  of  the 
sheriff  can  be  attached  by  garnishee  order.  The  right  of  the  execution 
creditor  to  such  money  is  a  vested  right  liable  to  be  divested  in  the 
event  of  a  bankruptcy  within  fourteen  days.  Costs  incurred  in  an 
action  relating  to  a  fraudulent  breach  of  trust  are  not  a  *'  debt  or 
liability"  within  sect.  30,  sub-sect.  1,  of  the  Bankruptcy  Act,  1883. — 
Napper  v.  Fanshawe,  L.R.  [1895]  2  Ch.  217  ;  43  W.R.  547. 

Highway  :— 

(vi.)  Q.  B.  D. — Extraordinary  Traffic. — The  carting  of  coal  in  carts  driven 
in  strings  of  four  or  five  at  a  time,  there  being  five  journeys  a  day,  and 
the  carts  being  driven  so  that  they  keep  the  same  track,  and  do  not 
distribute  the  wear  of  the  road  is  **  extraordinary  trafldc." — Mayor  of 
Wolverhampton  v.  County  Council  of  Salop,  64  L.J.  M.C.  179 ;  43  W.R.  494. 
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(i.)  Q.  B.  D.—Iile  of  Wight— Highway  Commis$iofier»— Local  Gavenmeni 
AcU,  1888.  $$.  11.  12.  22.  100 ;  1894,  $,  25.— The  powers,  duties,  and 
liabilities  of  the  Isle  of  Wight  Highway  Commissiooers  have  now 
been  transferred  to  the  district  conncils  of  the  rural  districts  of  tiie 
island,  and  the  oommissioners  have  ceased  to  exist,  bat  the  expenses 
of  the  highways  will  still  be  defrayed  by  the  county  counciL— In  re 
UU  of  Wight  Highway  Commu$i<mer$,  72  L.T.  5G9. 


Hnsbaiid  and  Wife  :— 

(ii.)  Q.  B.  "D.^DeMertum-^VoUtntary  Separatum— Maintenance^Lap$e  of 
Time.— The  appeUant  married  the  respondent  in  1880.  Next  year  a 
child  was  bom  and  the  respondent  went,  with  the  appellant's  consent, 
to  her  mother^s  for  the  confinement.  The  appelUnt,  daring  her 
absence,  broke  up  the  home,  and  took  a  room  in  his  father's  cottage, 
where  she  refused  to  join  him  on  the  ground  of  insufficient  accom- 
modation. He  afterwards  refused  to  take  her  back  to  live  with  him. 
Heldt  that  the  appellant's  demand  was  not  unreasonable,  and  that 
there  was  no  evidence  of  desertion  to  warrant  a  maintenance  order 
being  made  in  1894.— Jbn^  v.  Jone$,  48  W.B.  424. 

(iii.)  P.  J}.— -Separation  Order— AggravaUd  A$$auU— Matrimonial  Cau$€»  Act, 
1878,  f.  4.— A  husband  who  has  been  convicted  of  an  aggravated 
assault  upon  his  wife  is  entitied  to  give  evidence  on  an  application  by* 
her  for  a  separation  order — Jonet  v.  Jonet,  L.R.  [1895]  P.  201. 

(iT.)  P.  D. — Divorce— Unreasonable  Delay,— A.  wife  who  }iad  been  living 
apart  from  her  husband  under  a  separation  deed  sued  for  a  divorce, 
but  the  petition  was  dismissed  on  the  ground  of  unreasonable  delay. 
She  sued  in  1894  for  restitution  of  conjugal  rights,  and  obtained  a 
decree,  the  husband  not  pleading  the  separation  deed.  He  did  not 
comply  with  the  decree,  and  had  been  guilty  of  adultery.  The  wife 
now  claimed  a  divorce.  She  could  not  have  proved  desertion  before 
the  refusal  of  her  husband  to  resume  cohabitation.  Held,  that  as  there 
was  nothing  to  shew  when  the  husband  became  unable  or  unwilling  to 
use  the  iieparation  deed  as  an  answer  to  the  restitution  suit,  it 
was  impossible  to  say  that  such  suit  mi^t  have  been  instituted  sooner, 
and  that  the  wife  was  therefore  not  guilty  of  unreasonable  delay. — 
Beauclerk  v.  Beauclerk,  L.B.  [1895]  P.  220. 

Sm  Revenue,  p.  117. 


Injunction  i— 

(V.)  Ch.  'D.— Mandatory— Interlocutory— Legal  Right.—Thi^  plaintiff  was 
lessee  of  rooms  in  a  lar^  building,  which  were  demised  by  the 
defendant  company,  togeUier  with  the  use  of  the  staircase,  by  a 
lease  which  contained  a  covenant  for  the  quiet  enjoyment  of  the  rooms 
together  with  the  use  of  the  staircase.  The  defendant  company 
asked  the  plaintifTs  consent  to  an  alteration  in  the  staircase,  which  was 
refused.  They  leased  the  greater  part  of  the  house  to  the  defendant 
M.,  who  in  the  plaintifTs  absence  pulled  down  the  staircase.  There 
was  access  to  the  rooms  by  another  staircase,  which  was  circuitous 
and  alleged  to  be  inconvenient.  Held,  that  the  plaintiff  had  a  legal 
right  to  the  use  of  the  staircase,  that  a  mandatory  injunction  could  be 
granted  at  the  hearing,  and  that  as  there  was  no  reason  to  suppose 
that  any  fresh  evidence  would  be  adduced  it  ought  to  be  granted  on  an 
interlocutory  application.— J  ZZport  v.  Secvritiea  Company,  64  L.J.  Ch.  491 ; 
72  L.T.  588. 
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Innkeeper  :— 

(i.)  Q.  B.  D. — Lien. — A  commercial  traveller  who  travelled  for  the 
plaintiff  went  in  the  course  of  his  business  to  the  defendant's  inn. 
While  there  the  plaintiff  sent  him  some  goods  for  sale,  which  the 
defendant  knew  were  the  plaintiff's  goods.  Held,  that  the  defendant's 
lien  extended  to  such  goods. — Robint  dt  Co,  v.  Gray,  L.B.  [1895] 
2  Q.B.  78. 

Judgment  :— 

(ii.)  Ch.  D.  —  Charge — Married  Woman  —  Separate  Property  —  Contingent 
Remainder—!  and  2  Vict.,  c.  110,  t.  13 ;  27  and  28  Vict.,  c,  112,  «.  1.— A 
judgment  creditor  registered  a  judgment  against  a  married  woman 
who  was  entitled  for  her  separate  use  to  a  contingent  remainder  in 
fee.  He  claimed  to  be  entitled  to  a  charge.  Held,  that  he  was  not  so 
entitled,  for  that  the  latter  section  applied  although  the  contingent 
remainder  could  not  be  delivered  in  execution. — Hood-Barrs  v.  Cathcart, 
64  L.J.  Ch.  461 ;  72  L.T.  583. 

Justices  :— 

(iii.)  Q.  B.  D. — Amendment  of  Conviction — Hard  Labour  in  Default  of 
Distress. — S.  was  convicted  before  the  magistrates  on  an  information 
under  the  Public  Health  (London)  Act,  1891,  for  not  abating  a 
nuisance,  and  was  fined  £10,  and  was  ordered  to  be  imprisoned  with 
hard  labour  in  default  of  distress.  He  paid  the  fine  without  appealing. 
Held,  that  the  conviction  must  be  quashed  as  hard  labour  is  not 
authorized  by  the  Act.  He  was  also  convicted  under  the  same  Act  on 
another  information  for  not  obeying  a  closing  order,  and  the  conviction 
again  imposed  hard  labour  in  default  of  distress.  He  appealed  to 
Quarter  Sessions,  who  amended  the  conviction  bv  striking  out  the 
words  *'hard  labour,"  and  dismissed  the  appeal.  Held,  that  the 
decision  of  Quarter  Sessions  was  right.— Reg.  v.  Slade;  Reg.  v.  London 
Justices,  72  L.T.  568. 

(iv.)  Q.  B.  D. — Appeal  to  Quarter  Sessions  —  Notice  —  Time  —  Summary 
Jurisdiction  Act,  1879,  s.  31. — Notice  of  appeal  from  the  licensing 
justices  to  Quarter  Sessions  under  the  Alehouse  Act,  1828,  should  now 
be  given  within  seven  days  after  the  day  on  which  judgment  was  given. 
— Reg.  V.  Justices  of  West  Riding  of  Yorkshire;  e.  p.  Hawkins, 
64  L.J.  M.C.  192. 

(v.)  Q.  B.  D. — Appeal — Recognizance — Summary  Jurisdiction  Act,  1879, 
s.  31,  sub-s.  2. — An  appellant's  reco^izance  may  be  fixed  and  entered 
into  before  any  court  of  summary  jurisdiction,  even  though  it  is  done 
at  a  court  in  another  county  to  that  in  which  the  order  or  conviction 
appealed  against  was  made.  The  order  or  conviction,  or  a  copy 
thereof,  ne^  not  be  produced  when  the  recognizance  is  entered  into. — 
Reg.  V.  Justices  of  Durham,  L.R.  [1896]  1  Q.B.  801 ;  64  L.J.  M.C.  187 ; 
72  L.T.  465;  43W.R.  423. 

(vi.)  Q.  B.  D,-- Jurisdiction — Bond  Fide  Claim  of  Right. — The  appellant 
was  summoned  for  that  he,  being  an  unauthorised  person,  did  dig  and 
taJke  turf  and  loam  from  Banstead  Common  contrary  to  one  of  the 
bye-laws.  It  was  proved  that  he  was  authorised  by  the  bailiff  of  the 
lord  of  the  manor,  and  that  the  right  had  been  exercised  by  the  lord 
for  some  years.  The  justices  convicted  him,  being  influenced  by  the 
decision  in  an  action  brought  by  tenants  of  the  manor  to  restrain  the 
lord  from  digging  up  the  waste.  Held,  that  there  was  a  bond  fide  claim 
of  right,  which  was  not  obscure  or  impossible  in  law,  and  that  the 
jurisdiction  of  the  justices  was  ousted. — Scott  v.  Baring,  64  L.J.  M.C.  200 ; 
72  L.T.  495. 
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Landlord  and  Tenant :~ 

(i.)  Q.  B.  D.— Sub-lease— Implied  Covenanttfar  Tille— Quiet  Enjoyment.— 
Defendants  havinff  a  term  of  years  of  which  eight  years  were 
unexpired,  sab-let  by  indenture  to  the  plaintiff  for  ten  years,  acting  in 
good  faith  bat  under  a  mistake.  The  sub-lease  contained  no  express 
covenants  for  title  or  quiet  enjoyment,  and  did  not  use  the  word 
**  demise."  Held^  that  in  the  absence  of  such  word  a  covenant  for  title 
as  distinguished  from  a  covenant  for  quiet  enjoynpent  could  not  be 
implied ;  and  that  the  implied  covenant  for  quiet  enjoyment  could  not 
enure  beyond  the  termmation  of  the  defendants*  term,  and  con- 
sequently the  plaintiff  having  been  evicted  after  the  end  of  such  term 
by  the  superior  landlord,  could  not  recover  damages  against  the 
defendants.— Bayiifn  db  Co.  v.  Lloyd  rf*  Sons,  L.R.  ri895]  1  Q.B.  820 ; 
64  L.J.  Q.B.  411 ;  72  L.T.  505  ;  43  W.R.  624. 

(ii.)  Q.  B.  D. —  Sub-lease — Longer  Term  than  Lease — Reversion  by  Estoppel. 
— B.  demised  premises  to  W.  for  twenty -one  years.  W.  demised  tnem 
to  the  defendant  for  forty  years.  He  afterwards  assigned  them, 
subject  to  the  under  lease,  to  the  plaintiff.  The  plaintiff  sued  the 
defendant  on  the  covenants  in  the  under  lease.  Held^  that  assuming 
that  W.  had  a  reversion  by  estoppel  subject  to  the  under  lease,  that 
reversion  was  not  purported  to  be  assigned  to  the  plaintiff,  and  that 
the  right  to  sue  on  the  covenants  was  in  W.  and  not  in  the  plaintiff. — 
Norru  v.  Craig,  64  L.J.  Q.B.  432 ;  43  W.R.  480. 

Libel:— 

(iii.)  C.  A. — Privilege — Excess  cf ^-Malice. — In  the  case  of  a  libel  published 
on  a  privileged  occasion,  a  finding  of  the  jurv  that  there  has  been 
**  excess  of  privilege  "  is  immaterial.  **  Excess  of  privilege  "  if  meaning 
that  words  nave  Men  used  too  strong  for  the  occasion,  may  be  evidence 
of  malice,  but  malice  cannot  be  inferred  from  such  a  finding. — 
NeviU  V.  Fine  Art  and  General  Publishing  Co,,  L.R.  [1895]  ^  Q.B.  156 ; 
72  L.T.  525. 

(iv.)  C.  A. — Privileged  Oceasion. — Borough  magistrates  ordered  the  head 
constable  to  issue  to  persons  having  business  before  the  general  annual 
licensing  meeting  copies  of  a  report  made  by  him  to  the  mafflustratee 
stating  the  grounds  of  objection  taken  to  the  renewal  of  lioences. 
Held,  that  the  publication  of  the  report  was  upon  a  privileged  occasion, 
and  that  in  the  absence  of  actual  malice  an  action  would  not  lie  against 
him  in  respect  of  statements  contained  therein. — Andrews  v.  Sott- 
Bower,  L.R.  [1895]  1  Q.B.  888;  72  L.T.  530. 

Lioensing:—  . 

(v.)  C.  A. — Appeal — Costs — Licensing  Justices — Summary  Jurisdiction  Acts^ 
1879»  M.  31,  32 ;  1884,  s.  6. — Licensing  justices  who,  being  served  with 
notice  of  appeal,  appear  at  the  hearing  and  oppose  are  a  **  party  '* 
within  sect.  81  of  the  Act  of  1879.  The  quarter  sessions  have  a  discre- 
tion as  to  costs,  and  need  not  order  costs  to  be  paid  to  the  licensing 
justices.  Semble,  that  licensing  justices  who  do  not  make  themselves 
parties  to  an  appeal  cannot  be  deprived  of  their  costs. — Reg.  v. 
Justices  of  London,  43  W.R.  387. 

(vi.)  Q.  B.  D.—Supply  of  Liquor  to  a  Constable  on  Duty— Licensing  Act, 
1872,  s.  16,  sub-s.  2. — The  section  mentioned  does  not  apply  when  the 
licensed  person  bond  fide  believes  that  the  constable  is  off  duty.— 
Sherras  v.  De  Rutten,  L.R.  [1895]  1  Q.B.  918;  43  W.R.  526. 

Limitations  :— 
(vii.)  C.  A,^ Adjoining  Owners  —  Ditch  —  Presumption  of  Ownership  —  Dis- 
possession.— The  plaintiff  and  defendant  owned  adjoining  houses.    The 
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gardens  were  separated  by  a  ditch,  on  the  plain tifTs  side  of  which  was 
a  hedge.  In  1868  the  plaintiff's  predecessor  laid  pipes  in  the  ditch 
which  drained  both  houses,  and  then  covered  it  in.  The  defendant 
from  that  time  nsed  the  surface  as  part  of  his  garden.  But  the 
plaintiff  continued  to  cut  his  hedge  from  the  defendant's  side,  and  on 
two  occasions  opened  the  ditch  to  clean  out  the  drains.  Held,  that, 
assuming  that  the  plaintiff  was  originally  the  owner  of  the  ditch,  he 
had  lost  his  ownership  by  lapse  of  time,  the  defendant's  acts  of 
ownership  having  been  sufficient  to  dispossess  him.  Quare,  whether 
the  presumption  that  a  ditch  belongs  to  the  owner  of  the  adjacent 
hedge  applies  to  a  natural  watercourse  or  only  to  an  artificial  ditch. — 
MarshaU  v.  Taylor,  L.K.  [1896]  1  Ch.  641 ;  64  L.J.  Ch.  416. 

(i.)  Ch.D. — Breach  of  Trutt— Marriage  Settlement, — A  marriage  settle- 
ment of  the  wife's  property  provided  that  the  income  should  be  paid 
to  the  wife  during  the  joint  lives  of  herself  and  her  husband,  and 
after  her  death  to  the  husband  if  he  should  survive  her.  There  was 
no  express  life  estate  to  her  in  case  she  should  survive.  Held,  that 
she  took  a  life  estate  by  implication,  which  was  different  from  her 
first  life  estate,  and  did  not  fall  into  possession  till  her  husband's 
death.  Accordingly  in  an  action  against  the  trustees  for  breach  of 
trust  in  which  they  pleaded  the  Statute,  held,  that  it  did  not  begin  to 
run  against  the  wife  till  her  husband's  death. — Mara  v.  Browne, 
L.R.  [1896]  2  Ch.  69. 

(ii.)  Ch.  D. — Charge  on  Land — Charge  and  Land  Vested  in  same  Person — 
Presumption  of  Payment, — ^A  testator  having  by  deed  charged  upon  his 
land  a  sum  of  money,  which  he  had  covenanted  to  pay,  and  which 
was  to  be  raised  after  his  death,  and  held  upon  trusts  under  which  his 
son  was  tenant  for  life,  devised  the  land  subject  to  the  charge  to  his 
son.  The  money  was  never  raised  nor  was  any  interest  paid  in 
riespect  of  it.  The  son  entered  and  received  the  rents  and  profits  for 
raore  than  twelve  years.  Held,  that  no  presimiption  of  payment  by 
the  son  could  be  made,  and  that  even  if  it  were  made  it  would  not 
prevent  the  Statute  from  running  in  favour  of  the  testator's  residuary 
personal  estate.— S'teward  v.  England,  L.R.  [1895]  2  Ch.  100 ;  43  W.R.  491. 

Local  Government  :— 

(iii.)  C.  A, — Aided  Police  Force — County  Council  Contributions, — Decision 
of  Q.  B.  D.  {see  Vol.  20,  p  77,  iii.)  affirmed.— -R^p.  v.  West  Riding  of 
Yorkshire  County  Council,  L.R.  [1895]  1  Q.B.  806 ;  64  L.J.  M.C.  146 ; 
72  L.T.  520. 

(iv.)  Q.  B.  D. — Arbitration — Procedure — Local  Government  Act,  1888,  s.  11, 
sub-s,  3,  ss.  63,  87 — Arbitration  Act,  1889,  s.  24. — Where  differences  are 
to  be  determined  by  arbitration  by  the  Local  Government  Board, 
the  procedure  must  be  under  sect.  63  of  the  Act  of  1888,  and  accordingly 
the  Board  or  its  arbitrator  may  be  compeUed  to  state  a  case  for  5ie 
opinion  of  the  Court.  The  procedure  under  sect.  87  is  only  to  be  used 
when  differences  are  to  be  settled  by  the  Board  otherwise  than  by 
arbitration. — In  re  Kent  County  Council  and  Sandgate  Local  Board, 
L.R.  [1896]  2  Q.B.  43. 

(▼•)  Q.  B.  D. — Building  Line — Building  •*  on  either  side  "  in  same  Street — 
Public  Health  Act,  1876,  s.  8.— In  1887  and  1889,  R.,  the  owner  of 
adjoining  plots  on  an  estate  laid  out  for  building,  built  four  semi- 
detached houses  thereon,  standing  back  sixty-two  feet  from  the  road. 
In  1894,  L..  who  had  acquired  the  adjoining  plot,  proposed  to  build  a 
house  thereon,  standing  back  only  twenty-five  feet  from  the  road. 
Held,  that  although  R.'s  houses  were  on  *'  either  side  "  of  the  proposed 
house,  they  were  not  *'  in  the  same  street "  within  the  meaning  of  the 
section.— 12^47.  v.  Fulwood  Local  Board,  72  L.T.  692. 
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(i.)  Q.  B.  D,—Nuiiance — Offenrive  Trade— Notice  to  Abate— FubUc  Health 
(London)  Act,  1891,  m.  2,  4,  21.— The  notice  to  abate  a  nuisance 
required  by  sect.  4  does  not  apply  to  offensive  trades,  and  the 
service  of  such  notice  is  not  a  condition  precedent  to  the  jurisdiction 
of  the  magistrate  to  hear  a  complaint  under  sect.  21  of  the  Act. — 
Bird  V.  St.  Mary  Abbott's  Vestry,  L  J4.  [1896]  1  Q.B.  912 ;  72  L.T.  699. 

(ii.)  Q.  B.  D.— Parish  Council — Election— Modes  of  Questioning— Demand 
for  Poll— Local  Government  Act,  1894.  ss.  48  (3),  (5),  80  (1),  Schedule  1, 
Part  1.  r.  7 ;  Schedule  1,  Part  2,  r.  1.— The  election  for  the  first  pariah 
council  may  be  questioned  by  an  election  petition,  or  by  an  application 
to  the  county  council,  but  not  by  an  api^ication  for  a  mandamua. 
Where  at  a  parish  meeting  to  elect  parish  councillors  a  poll  is 
demanded  by  an  unauthorized  person,  and  the  chairman  has 
announced  that  a  poll  will  take  place,  he  is  functus  officio,  and  cannot 
declare  the  candidates  elected  at  the  meeting  to  be  duly  elected ;  and 
the  candidates  who  are  elected  at  the  poll  are  the  duly  elected  pariah 
councillors.— JJ<^y.  v.  MiUs,  64  L.J.  Q.B.  420 ;  72  L.T.  602  ;  43  W.R.  445. 

(iii.)  Q.  B.  jy.— Public  Health  (London)  Act,  1891.  ss.  2, 1— Overcrowding^ 
LiabiUty, — The  superintendent  of  tne  philanthropic  work  of  a  religiouB 
association,  owners  of  a  building  used  at  night  as  a  refuge  for  destitute 
poor,  but  containing  no  sleeping  accommodation,  may  in  the  event  of 
the  building  becoming  so  overcrowded  as  to  be  injurious  to  health,  be 
summoned  as  the  person  by  whose  act,  default,  or  sufferance  a 
nuisance  has  arisen. — Reg,  v.  Mead,  64  L.J.  M.G.  169. 

(iv.)  Ch.  D.—  Sewer—**  Made  by  any  Person  for  his  own  Profit  "—Public 
Health  Act,  1875,  s,  13.— The  plaintiffs  laid  out  an  estate  for  building, 
and  constructed  a  sewer.  When  houses  were  built  they  charged  a 
lump  sum  for  permission  to  connect  the  drains  with  such  sewer. 
They  made  a  small  profit  thereby.  Held,  that  the  sewer  was  made 
onl^  for  the  purpK>6es  of  the  particular  estate,  and  was  not  made  by  the 

Slamtiffs  for  their  own  profit  within  the  meaning  of  the  section,  and 
id  not,  therefore,  vest  in  the  local  authority. — Vowles  v.  Calmer, 
64  L.J.  Ch.  414  ;  72  L.T.  389. 

(v.)  Q.  B.  "D.— Sewers— **  SingU  PnvaU  Drain'*— Public  HeaUh  AcU,  1848; 
1876,  ss,  4,  13,  15,  41 ;  1890,  s.  19.— Before  1848  a  single  brick  drain  on 
the  respondent's  premises  conveyed  the  drainage  of  his  house,  and  of 
other  houses  belonging  to  different  owners,  into  an  adjacent  ditdi.  In 
1863  the  local  authoritv  substituted  a  sewer  for  the  ditch,  and  the 
drain  was  connected  with  it.  Held,  that  on  the  passing  of  the  Act  of 
1848  the  drain  became  a  sewer  vested  in  the  local  authority  and 
repairable  by  them,  and  that  it  was  not,  therefore,  a  *'  single  private 
drain  "  within  the  meaning  of  sect.  19  of  the  Act  of  1890,  and  the 
local  authority  could  not  exercise  the  powers  of  sect.  41  of  the  Act 
of  l^n.—HUl  V.  Hair,  L.R.  [1896]  1  Q.B.  906 ;  64  L.J.  M.C.  164. 

(vi.)  Q.  B.  D,— Street— Paving— Liability  of  Frontager— Public  Health  Act, 
1876,  ss.  160, 162.— So  long  as  a  street  has  not  become  repairable  by 
the  inhabitants  at  large  under  sect.  162,  the  local  authority  are  not 
precluded  from  requiring  the  frontagers  to  level  and  pave  the  street 
under  sect.  160,  by  reason  only  that,  on  a  former  occasion,  the  street 
was  levelled  and  paved  to  their  satisfaction,  expressed  or  implied. — 
Barry  and  Cadoxton  Local  Board  v.  Parry,  L.R.  [1896]  2  Q.B.  110; 
43  W.R.  604. 

Lunatio  :— 

(vii.)  C.  A. — Record  Transmitted  to  Ireland — Percentage  pmd  in  Ireland — 

Remittance  to  England — Lunacy  Regulation  (Ireland)  Act,  1871,  ss,  109, 

114.  116— Lunacy  Acts,  1890,  ss.  107.  148,  149 ;  1891.  s.  27  (2)  (3).— 

Where  a  transcript  of  the  record  of  an  inquisition  has  been  transmitted 
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from  England  to  Ireland,  and  percentage  has  been  paid  in  Ireland  upon 
the  clear  annual  income  of  the  lunatic,  no  further  percentage  is  payable 
in  England  upon  a  sum  ordered  by  the  Lord  Chancellor  of  Ireland  to 
be  remitted  to  England  for  the  maintenance  of  the  lunatic. — In  re 
Grehan,  L.R.  [1895]  2  Ch.  12;  72  L.T.  383 ;  43  W.B.  433. 

Machinery  :— 

(i.)  Q.  B.  D.—Duty  to  Fence— Factory  Acts,  1878.  ».  6 ;  1891,  «.  6.— The 
words,  *'  all  dangerous  parts  of  the  machinery,"  in  the  later  section 
apply  to  all  machinery  in  the  factory,  and  not  only  to  such  machinery 
as  supplies  or  conveys  the  motive  power  to  the  machines  by  which 
the  industrial  operations  of  the  factory  are  immediately  effected. — 
Redgrave  v.  Lloyde  db  Son$,  L.R.  [1895]  1  Q.B.  876 ;  64  L.J.  Q.B.  321 ; 
72  L.T.  665 ;  43  W.R.  527. 

Married  Woman  :— 

(ii.)  Q.  B.  D. — Separate  Estate—  Restraint — Defendant — Counter-claim — 
Costs — Married  Women^s  Property  Act,  1893,  a.  2  — Where  a  married 
women,  defendant  in  an  action,  makes  a  counter-claim,  which  is  dis- 
missed with  costs,  the  Court  may  order  the  plaintiff's  costs  to  be 
paid  out  of  her  separate  estate  as  to  which  she  is  restrained  from 
anticipation.— Hood-^arr«  v.  Cathcart,  L.R.  [1895J  1  Q.B.  873; 
72  L.T.  427  ;  43  W.R.  560. 

(iii.)  Ch.  D.—  WiU— Married  Women's  Property  Act,  1893,  «.  3.— The  will  of 
a  married  woman  dying  after  the  Act,  made  during  coverture  and 
before  the  Act,  and  not  re-executed  or  re-published  after  the  death  of 
her  husband,  passes  aU  her  estate,  whether  separate  or  not. — Wylie  v. 
Moffat,  L.R.  [1895]  2  Ch.  116 ;  43  W.R.  475. 

See  Bankruptcy,  p.  96. 
Master  and  Servant  :— 

(iv.)  Q.  B.  J},— Information  Acquired  in  Service — Duty  of  Servant. — The 
defendant  being  employed  as  manager  in  the  plaintifrs  business  made 
a  list  of  the  customers,  and,  after  leaving  the  plaintiff's  service,  used 
such  list  to  solicit  orders,  having  set  up  a  similar  business.  Held,  that 
-  he  was  liable  in  damages,  it  being  an  implied  term  of  the  contract  of 
service,  that  he  would  not  use,  to  the  detriment  of  the  plaintiff, 
information  acquired  in  the  course  of  his  service. — Robb  v.  Green, 
L.R.  [1895]  2  Q.B.  1. 

(v.)  C.  A. — Liability  of  Master — Scope  of  Authority, — Decision  of  Q.  B.  D 
(see  Vol.  20,  p.  79,  ii.)  reversed.— GiriZWom  v.  Twist,  L.R.  [1895] 
2  Q.B.  84  ;  72  L.T.  579. 

(vi.)  C.  A. — Liability  of  Master  for  Assault  by  Servant, — A  master  is  liable 
for  a  wrongful  assault  committed  by  his  servant  in  the  course  of,  and 
in  furtherance  of,  his  employment ;  and  an  action  will  lie  against  the 
master,  though  the  servant  has  been  convicted  and  fined  for  the 
assault.— Dyer  v.  Munday,  L.R.  [1895]  1  Q.B.  742;  72  L.T.  448; 
64  L.J.  Q.B.  448;  43  W.R.  440. 

(vii.)  C.  A.  As  Q.  B.  J).— Trade  Union — Procuring  Dismissal — Malice — 
Liability  of  Union  for  Act  of  Delegate. — An  action  lies  for  maliciously, 
and  with  intent  to  injure  the  plaintiff,  inducing  his  employers  to 
dismiss  him,  even  though  such  dismissal  is  not  a  breach  of  contract. 
Also  for  maliciously,  and  with  intent  to  injure  the  plaintiff,  inducing 
a  third  person  not  to  enter  into  a  contract  with  him.  A  delegate  oi 
a  trade  union  is  not  the  servant  or  agent  of  the  union  so  as  to  render 
its  members  liable  for  his  wrongful  acts. — Flood  v.  Jackson,  L.R.  [1895] 
2  Q.B.  21 ;  72  L.T.  589 ;  43  W.R.  458. 

H 
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Metropolii  Management:— 

(i.)  Q.  B.  D.— '*  BuUding  Structure  or  Erection  ** — MetropolU  Management 
Act,  1862, «.  75.— The  forecourt  of  a  house  was  boonded  on  the  side  next 
the  street  by  a  wall  about  three  feet  high.  The  owner  pulled  down 
this  wall  and  erected  a  wall  eleven  feet  high,  which  was  intended  to  be 
used  for  exhibiting  advertisements,  but  was  also  the  boundary  wall  of 
the  forecourt.  It  was  beyond  the  general  building  line,  and  was  erected 
without  the  consent  of  the  county  council.  Held,  that  the  original 
wall  was  not  a  ^^ building  structure  or  erection"  within  the  section 
mentioned,  but  that  the  new  wall  was,  and  that  there  was  jurisdiction 
to  order  its  demolition. — Lavy  v.  London  County  Council^  L.B.  [1895] 
Q.B.  915;  64  L.J.  M.C.  196;  72  L.T.  600. 

(ii.)  Q.  B.  "D .^Michael  Angelo  Taylor' i  Act— Vestry— Compulsory  Taking  of 
Land — Jury — Costs. — Where  a  vestry  takes  land  by  compulsion  for  the 
purpose  of  widening  a  street  under  the  Act  mentioned,  and  the  owner's 
compensation  has  Men  assessed  by  a  jury,  he  is  not  entitled  to  be  paid 
by  the  vestry  his  costs  of  the  trial.— JRe^.  v.  London  Justices,  L.B.  [1885] 
1  Q.B.  881 ;  64  L.J.  M.C.  186;  72  L.T.  564. 

(iii.)  Q.  B.  D. — Rating — Sewers— Distress  Warrant-  Jurisdiction — Metropolis 
Management  Acts,  1855,  ss,  159,  161;  1862,  ss.  52,  53.— A  police 
magistrate  had  issued  a  distress  warrant  for  a  special  sewers  rate 
made  under  the  Act  of  1855,  for  a  special  district  in  a  parish.  The 
rate  had  not  been  appealed  against.  Held,  that  he  was  right.  The 
rate  was  good  upon  the  face  of  it,  and  he  had  no  power  to  entertain  an 
objection  that  the  expenses  for  which  it  v^s  levied  were  recoverable 
only  under  the  Act  of  1862,  in  which  case  the  property  rated  would 
have  been  exempted.  Such  a  question  could  only  be  determined 
on  an  appeal  to  quarter  sessions. — Bates  v.  Plumstsad  Overseers, 
64  L  J.  M.C.  127 ;  72  L.T.  893. 

Mortgage  :— 

(iv.)  C.  A. — ColUery — Undertaking — Receiver — Company  —  Execution  by — 
iSea^^Where  the  mortgage  of  a  colliery  does  not  expressly  include 
the  undertaking  and  business,  they  are  nevertheless  included  by 
implication ;  and  there  is  jurisdiction  to  appoint  a  receiver  and  manager 
in  case  of  default.  When  the  seal  of  a  company  has  been  duly  affixed 
to  a  mortgage  deed  by  the  secretary,  the  mortgagees  need  not  go  behind 
the  articles  of  the  company  and  ascertain  whether  the  secretary  was 
authorised  to  affix  the  seal  by  the  private  regulations  of  the  directors,  or 
whether  the  meeting  at  which  the  deed  was  sanctioned  was  attended 
by  a  quorum  of  directors. — County  of  Gloucester  Bank  v.  Rudry  Merthyr 
CoUiery  Co.,  L.R.  [1895]  1  Ch.  629;  64  L.J.  Ch.  451;  72  L.T.  876; 
43W.R.  486. 

Munioipal  Corporation  :— 

(v.)  Q.  B. — Action  for  Penalties — Procedure. — An  action  under  sect.  224 
of  the  Municipal  Corporations  Act,  1882,  to  recover  a  fine  from 
a  person  for  acting  in  a  corporate  office  without  being  qualified,  is  not 
a  **  proceeding  "  to  which  the  Public  Authorities  Protection  Act,  1893, 
applies,  and  therefore  sect.  224  of  the  Act  of  1882  is  not  repealed  by 
the  Act  of  1893.— Hwwipfcma  v.  Worwood,  64  L.J.  Q,B.  437. 

Nuisance  :— 

(vi.)  C.  A. — Easement — Discharge  of  Water — Negligence. — The  plaintiff  was 
entitled  to  discharge  his  rain  water  into  an  open  area  belonging  to  the 
defendant.  The  defendant  began  to  roof  over  the  area,  and  a  dispute 
arose  about  an  obstruction  in  the  plaintiff's  lights.  An  arrangement 
was  made  according  to  which  the  defendant  made  a  flat  roof  over  the 
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ftrea,  and  the  water  pipes  were  altered  so  as  to  discbarge  on  to  the  roof. 
The  pipes  from  the  roof  became  clogged,  throngh  no  negligence  of  the 
defendant,  and  the  water  collected  on  the  roof,  and  flowed  into  the 
plaintiff's  bonse.  Held^  that  the  defendant  was  not  liable,  as  the 
plaintiff  bad  assented  to  the  alteration,  and  there  was  no  negligence. 
—Oill  V.  Edauin,  72  L.T.  579. 

Partnership  :— 

(i.)  Ch.  jy.—Intereit  of  Deceased  Partner  in  Astete — Purchase  of  Property 
by  Railway  Company. — A  partner  died  in  April,  1891,  after  a  railway 
company  bad  given  notice  to  take  partnership  property.  A  claim  had 
been  for  a  snm  made  of  items  for  '*  leasehold  interest,"  *'  plant," 
"goodwill."  and  " disturbance."  The  surviving  partners  accepted  an 
offer  of  £19,000.  It  had  been  decided  that  the  interest  of  the  deceased 
partner  should  be  ascertained  as  on  March  Slst,  1891,  the  partnership 
account  being  taken  up  to  that  day,  and  the  value  as  of  that  dav  of 
the  propertv  taken  by  the  company  being  included.  The  chief  clerk 
apportioned  the  £19,000  between  the  items  of  claim  other  than  that 
for  disturbance.  Held^  that  the  amounts  apportioned  in  respect  of  the 
leasehold  interest  and  the  plant  must  be  brought  into  account,  but 
not  that  apportioned  in  respect  of  goodwill. — Hunter  v.  Doicliun, 
L.R.  [1896]  2  Ch.  223. 

(ii.)  C.  A. — Partner**  Separate  Debt — Changing  Order  upon  Share  in  Partner- 
ship— Partnership  Acty  1890,  ss,  23,  31. — In  the  absence  of  special 
circumstances  a  judgment  creditor  of  a  partner  who  has  obtained  an 
order  charging  the  debtor's  interest  in  the  partnership  is  not  entitled 
to  demand  from  the  other  partners  accounts  of  the  partnership  trans- 
actions.— Browny  Janson  <&  Co,  v.  Hutchinson  db  Co,^  L.R.  [1896] 
2Q.B.  126;  48  W.R.  646. 

(iii.)  C.  A. — Separate  Debt  of  Partner — Execution — Foreign  Firm — Office  in 
England, — Sect.  23  of  the  Partnership  Act,  1890,  which  enables  the 
judgment  creditor  of  a  partner  to  obtain  a  receiver  of  his  interest  in 
the  partnership  business,  applies  to  a  foreign  firm  having  a  branch 
house  in  England. — Brown,  Janson  d'  Co,  v.  Hutchinson  db  Co.,  L.R. 
[1896]  1  Q.B.  737 ;  62  L.J.  Q.B.  369 ;  72  L.T.  437 ;  43  W.R.  683. 

Patent  :— 

(iv.)  C.  A. — Validity — Infringement — Revocation — Estoppel,— In  an  action 
for  infringement  the  Court  held  that  one  of  the  claims  in  the  specifi- 
cation had  been  anticipated,  and  declared  the  patent  invalid.  The 
defendant  petitioned  for  revocation  of  the  patent.  Held,  that  the 
plaintiff  was  not  estopped  from  supporting  the  validity  of  the  claim 
on  the  petition.— In  re  Deeley^s  Patent,  L.R.  [1896]  1  Ch.  687; 
64  L.J.  Ch.  480 ;  43  W.R.  617. 

Poor  Law  :— 

(v.)  C.  A.  As  Q.  B.  D. — Rating — Assessment— Public-House— Evidence  as  to 
Takings,— On  an  appeal  to  quarter  sessions  against  the  assessment  of 
a  public-house,  the  assessment  committee  tendered  evidence  as  to  the 
average  weekly  takings.  On  objection  taken  the  evidence  was  rejected. 
Held,  that  the  rejection  was  right.  All  inquiries  as  to  the  profits  of  a 
business  are  to  be  rejected  unless  the  rateable  value  can  only  be  arrived 
at  by  those  means.  The  proper  test  of  the  rateable  value  of  a  public- 
house  is  comparison  with  other  houses  of  the  same  nature  in  the 
neighbourhood.  —  Dodds  v.  South  Shields  Assessment  Committee, 
L.R.  [1896]  2  Q.B.  133  ;  72  L.T.  365;  43  W.R.  632. 
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(i.)  Q  B.  D.^Rating—Land  Clauses  Act,  1845,  s.  l^— Deficiency  in  Rates- 
Compounding. — Promoters  took  houses,  the  owners  of  which  had  com- 
ponnded  with  the  rating  authority,  being  allowed  a  deduction  of  25 
per  cent.  Held^  that  the  deficiency  which  the  promoters  were  liable 
to  make  good  must  be  computed  on  the  full  rateable  value,  and  that 
they  were  not  entitled  to  claim  the  deduction  of  25  per  cent. — Vestry 
of  St.  Leonardos,  Shoreditch  v.  London  County  Councilf  L.R.  [1895] 
2  Q.B.  104. 

(ii.)  Q.  B.  D.— Settlement — Constructive  Residence, — A  sailor  left  his  wife 
for  a  voyage  with  the  intention  of  returning  to  her.  During  his 
absence  she  changed  her  abode  to  another  parish  where  he  joined  her 
on  his  return.  Held,  that  in  the  absence  of  proof  that  the  new  abode 
was  taken  by  his  direction,  he  could  not  be  treated  as  constructively 
resident  there  during  the  whole  of  his  absence,  and  that  the  time 
between  his  wife's  removal  and  his  return  could  not  be  treated  as 
part  of  a  three  years'  residence  so  as  to  confer  upon  him  a  settle- 
ment.—H>«t  Ham  Union  v.  Cardiff  Union,  L.R.  [1895]  1  Q.B.  766; 
64  L.J.  M.C.  167  ;  62  L.T.  497 ;  43  W.R.  424. 


Praotioe  :— 

(iii.)  Q.  B.  J}.— Appeal— Chambers— Judicature  Act,  1894,  s.  1,  suh-s.  4.— A 
summons  for  an  interim  injunction  is  a  ''matter  of  practice  and 
procedure,"  and  the  appeal  from  the  judge's  order  is  to  the  Court  of 
Appeal,  and  not  to  the  Divisional  Court. — WHay  v.  Universal  Stock 
Exchange,  L  R.  [1896]  2  Q.B.  81 ;  72  L.T.  602  ;  43  W.R.  467. 

(iv.)  C.  A. —  Costs — Action  of  Tort — Railway  Company — Passenger — Personal 
Injury, — An  action  bv  a  passenger  against  a  railway  company  for 
personal  injury  caused  by  the  negligence  of  the  company's  servants, 
while  he  was  travelling  on  their  line,  is  founded  upon  tort,  whether 
the  negligence  charged  is  an  omission  to  do  some  act  which  the 
servant  should  have  done,  or  the  commission  of  some  act  amounting 
to  a  misfeasance.— iirf%  v.  Metropolitan  Railway  Co.,  L.R.  [1895] 
1  Q.B.  947 ;  72  L.T.  551 ;  48  W.R.  497. 

(v.)  C.  A  ,— Discovery— Accounts  of  Rival  Traders— R.S.C.,  1883,  O.  xxxi., 
rr,  1,  12. — When  the  parties  to  an  action  are  rivals  in  trade,  and 
interrogatories  administered  by  one  of  them  have  been  answered  by 
the  other  to  the  satisfaction  of  the  judge,  an  order  for  production  ol 
books  of  account  will  not  be  made  if  the  judge  considers  that  it  i^ould 
be  vexatious  and  oppressive  to  compel  production.  An  action  was 
brought  by  the  Attorney-General,  at  the  relation  of  tramcar  manu- 
facturers, to  restrain  a  tramway  company  from  manufacturing  and 
selling  tramway  cars  with  capital  not  authorised  to  be  so  applied. 
The  Court  allowed  interrogatories  as  to  what  capital  the  defendants 
were  employing  in  such  manufacture,  but  refused  to  order  production 
of  thoir  books  of  account  for  the  purpose  of  showing  whether  their 
answers  were  true. — Attorney -General  v.  North  Metropolitan  Tramways 
Co,,  72  L.T.  340. 

(vi.)  Ch.  D. — Interrogatories — Sufficiency  of  Answer— Agents— ExeciUars. — 
When  a  man  is  interrogated  about  acts  done  in  the  presence  of  persons 
employed  by  him,  not  only  as  servants,  but  as  bankers  or  soUoitors, 
their  knowledge  is  his  knowledge,  and  he  is  bound  to  inquire  of  them 
to  enable  him  to  answer.  But  the  rule  does  not  apply  to  an  executor 
interrogated  as  to  whether  trust  funds  alleged  to  have  been  received 
by  his  testator  had  been  paid  by  the  latter  to  his  bankers  or  solicitors 
twenty  years  before  his  deAth.—Alliott  v.  Smith,  L.R.  [1895]  2  Ch.  111. 
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(i.)  C.  A.— Evidence— Filing— R,S,C.,  1883,  0.  xxxviii.,  rr.  10,  15.— It  is 
the  imperative  daty  of  the  solicitor  of  any  party  to  any  proceedings 
to  canse  every  affidavit  used  in  the  proceedings  to  be  filed. — Taylor  v. 
Gates,  72  L.T.  736. 

(ii.)  Ch.  D. — Foreclosure — Delivery  of  Possession — Ex  parte  Applica- 
tion,— Where  a  foreclosure  summons  does  not  ask  for  delivery  of 
possession,  the  subsequent  order  for  foreclosure  absolute  and 
delivery  of  possession  will  not  be  made  ex  parte, — Le  Bas  v. 
Qrantj  64  L.J.  Ch.  368. 

(iii.)  C.  A. — Libel — Justification  —  Particulars  —  Discovery  —  Inspection  of 
Documents. — Where  justification  is  pleaded  as  a  defence  to  an  action 
of  libel,  and  particulars  are  delivered  of  the  matters  on  which  the 
defendants  rely,  the  effect  of  such  delivery  until  some  further  order 
is  made  for  further  particulars  is  to  narrow  the  matters  iji  question 
to  such  particulars;  and  the  defendants'  right  to  discovery  and 
inspection  is  limited  to  those  matters  which  are  relevant  to  the  issue 
as  so  narrowed.  When  a  party  makes  an  affidavit  of  documents  and 
desires  to  protect  some  of  the  contents  from  inspection,  he  must  state 
on  oath  which  parts  do  and  which  do  not  relate  to  the  matters  in 
question.  —  Yorkshire  Provident  Life  Assurance  Co,  v.  Gilbert  and 
Rivington,  L.R.  [1895]  2  Q.B.  148  ;  72  L.T.  446. 

(iv.)  C.  A.  &  Ch.  D. — Mode  of  Trial — Partnership— Charges  of  Fraud — 
Jury, — In  an  action  for  dissolution  of  partnership  the  defendant  was 
charged  with  fraud,  maintenance,  and  perjury.  He  selected  some  of 
these  charges,  and  applied  for  an  issue  to  be  tried  before  a  jury  as  to 
the  truth  of  them.  Held,  that  even  if  he  was  successful  on  such  issue 
it  would  not  necessarily  follow  that  the  partnership  ought  not  to  be 
dissolved,  and  that  the  application  must  be  refu»3d. — Ehrmann  v. 
Ehrmann,  72  L.T.  852  &  548. 

(v.)  C.  A. — Originating  Summons — Order  in  Proceedings — Service  out  of 
Jurisdiction— R.S.C,  1883,  0.  xvi.,  r.  40;  0.  Iv.,  r.  35:— There  is  no 
power  to  order  service  out  of  the  jurisdiction  upon  a  person  not  a 
party  to  the  action  of  notice  of  an  order  made  m  proceedings  com- 
menced by  originating  summons.  The  person  having  conduct  of  the 
proceedings  should  give  notice  to  the  absent  person  of  the  proceedings, 
and  then,  if  such  person  fails  to  appear,  upon  proof  that  such  notice 
has  been  given,  the  Court  will  dispense  with  service  upon  him. — 
Edwards  v.  Broum,  L.B.  [1895]  2  Ch.  21 ;  64  L.J.  Ch.  423 ;  72  L.T.  440 ; 
43  W.R.  436. 

(vi.)  Q.  B.  D. — Petition — Liquidator  of  Company — Notice  containing  two 
Jtidgments. — The  liquidator  of  a  company  cannot  present  a  bankri  ptoy 
petition  on  behalf  of  the  company  in  his  own  name,  though  he  may 
issue  a  bankruptcy  notice  in  his  own  name  on  a  judgment,  making  a 
sum  payable  to  him.  A  bankruptcy  notice  is  bad  which  calls  upon  a 
debtor  to  pay  a  sum  due  under  a  final  judgment,  and  also  the  costs  of 
an  unsuccessful  appeal  against  that  judgment. — E.  p,  Lewis;  in  re 
Bassett,  43  W.R.  427. 

(vii.)  Oh.  D. — Service  out  of  Jurisdiction — Irregularity — Setting  aside— R,S,  C, 
1883,  O.  xi.,  rr.  1,  4  ;  0.  ii.,  r,  S;  O.  Ixx.,  r.  1. — A  writ  was  issued  and 
served  upon  a  sole  defendant  who  was  within  the  jurisdiction.  He 
applied  for  leave  to  serve  D.,  out  of  the  jurisdiction,  with  a  third  party 
notice.  On  the  hearing  of  the  application  the  judge  ordered  that  D. 
should  be  made  a  defendant,  and  gave  leave  to  amend  the  writ,  and 
add  D.,  and  serve  him  out  of  the  jurisdiction.  No  affidavit  had  been 
made  that  there  was  a  good  cause  of  action.    The  amended  writ  was 
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served  on  D.,  but  it  did  not  bear  the  indorsement  aocording  to  Form  5, 
Appendix  A.  Held,  that  the  omissions  were  irre^arities  only,  and 
did  not  entitle  D.  to  have  the  writ  and  service  set  aside. — Dickson  v. 
Law,  L.R.  [1896]  2  Ch.  62  ;  64  L.J.  Ch.  490. 

(i.)  C.  A^,— Service  otU  of  Jurisdiction — Application  to  set  aside  Order. — ^An 
application  by  a  defendant  to  set  aside  an  ex  paru  order  of  the  jadge 
at  chambers,  giving  leave  to  serve  a  writ  oat  of  the  jurisdiction,  must 
now  be  made  at  chambers,  and  not  by  motion  either  in  the  Divisional 
Ck>urt  or  in  the  Ck>urt  of  Appeal. — Black  v.  Dawson,  L.B.  [1895] 
1  Q.B.  848 ;  64  L.J.  Q.B.  464  ;  72  L.T.  625 ;  43  W.R.  485. 

Prinoipal  and  Agent:— 

(ii.)  H.  Ii,  ^  Authority  to  Pledge  Deeds  ^  Authority  Exceeded— Right  of 
Pledgee.— Decision  of  C.  A.  («tf^  Vol.  10,  p.  20,  v.)  gkfhrmed.—Brocklesby 
V.  Temperance  Permanent  Benefit  Building  Society,  L.R.  [1895]  A.C.  173  ; 
64  L.J.  Ch.  433 ;  72  L.T.  477. 

Prinoipal  and  Surety:— 

(iii.)  C  A. — Insurance  of  Sect^rities — Agreement  to  Repay  Sutns  Paid  under 
Policy— Scheme  of  Arrangement — LitibiUty, — Payment  of  the  principal 
and  interest  of  certain  five  per  cent,  debentures  issued  by  the  M.  company 
was  insured  by  the  plaintiffs.  The  defendants  agreed  to  repay  moneys 
paid  by  the  plaintiffs  under  the  policy.  The  M.  companv  having  made 
default,  and  the  prinoipal  and  interest  having  thereby  become  due,  a 
scheme  of  arrangement  was  sanctioned  which  extended  the  time  for 
payment  by  the  plaintiffs,  and  reduced  the  interest.  The  plaintiffs 
made  payments  under  the  scheme.  Held,  that  the  defendants  were 
not  liable  to  repay  the  same,  as  they  were  not  payments  made  under 
the  policy. — Mortgage  Insurance  CorporcUion  v.  Pound,  64  L.J.  Q.B.  394. 

Bailway  :— 

(iv.)  Railway   and   Oanal    Oommlsaion    Court.— Facilities  for 

Passenger  Traffic — Water-closets  at  StcUions, — ^A  railway  company  made 
a  charge  for  the  use  of  water-closets  at  a  station.  Held,  that  there 
was  no  jurisdiction  to  order  the  company  to  desist  from  making  such 
charge,  as  the  same  did  not  amount  to  a  denial  of  reasonable  facilities 
for  passenger  traffic— fTett  Ham  CorporaHonv.  G,E.R,,  64  L.J.  QJB.  340 ; 
72  L.T.  396. 

(v.)  Bailway  and  Canal  ComxxnBfAoVi.— Undue  Preference— Heme  amd 
Foreign  Merchandise— Railway  and  Canal  Traffic  Act,  1888,  s.  27.— The 
effect  of  the  proviso  at  the  end  of  sub-sect.  2  is  not  to  prohibit  all 
inequalities  of  rates  as  between  home  and  foreign  merchandise,  but 
that  if  the  company  have  proved  facts  which  would  justify 
admitted  differences,  had  the  goods  in  both  cases  been  home  goods, 
they  are  not  debarred  from  relying  on  these  facts  as  an  answer,  merely 
because  the  goods  which  receive  the  benefit  of  the  difference  are 
foreign. — Mansion  House  Association  v.  L.  db  S,W.R.,  L.R.  [1895] 
1  Q.B.  927 ;  72  L.T.  607. 

(vi.)  Q,  A.,— 'Practice^  Association  of  Traders— Con^laiiU  against  Increase  of 
RaUs— Particulars— Railway  and  Canal  Traffic  Acts,  1888,  s,  7 ;  1894, 
s.  1,  sub-ss.  1-4, «.  2— Costs. — Decision  of  Railway  and  Canal  Commission 
Court  {see  Vol.  20,  p.  86,  i.)  affirmed.  The  Court  of  Appeal  can  give 
costs  of  an  appeal  from  the  Railway  and  Canal  Commission  Court. — 
Mansion  House  Association  v.  G.WM,,  L.R.  [1895]  2  Q.B.  141  ; 
64  L.J.  Q.B.  434 ;  72  L.T.  623. 
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(i.)  Ch.  D. — Receiver  and  Manager— Expenses  of  Promoting  Bill — The 
Court  refnsed  in  the  absence  of  the  consent  of  all  parties  to  give  leave 
to  the  receiver  and  manager  of  a  railway  company  to  apply  money  out 
of  the  assets  in  his  hands  in  promoting  a  Bill  in  Parliament  which 
songht  to  vary  the  mode  of  working  the  railway.— In  re  The  Mersey 
Railway  Co.,  72  L.T.  635. 

(ii.)  Ch.  J},— Severed  Land — Level  Crossing — Severance  of  Ownership — 
Railways  Clauses  Act,  1845,  s.  68.— A  railway  company  made  a  level 
crossing  as  a  communication  between  two  parts  of  the  land  of  B. 
which  had  been  severed  by  the  railway.  R.  granted  the  land  on  one 
side  to  P.,  and  the  land  on  the  other  side  to  the  predecessor  of  G.  P. 
released  his  right  to  use  the  crossing.  Held,  that  the  company  were 
entitled  to  restrain  G.  from  removing  a  fence  which  thev  put  up 
obstructing  the  crossing,  but  without  prejudice  to  the  right  of  G. 
in  case  he  should  be  entitled  as  against  the  owners  or  occupiers  of  the 
other  part  of  the  severed  land,  to  pass  over  or  use  such  land  in 
connection  with  his  own  land.— If.U.  v.  Gribble,  L.R.  [1895]  2  Ch.  129. 

Begistration  :— 

(ilL)  Q.  B.  jy,— Burgess— Continuous  Occupation — Municipal  Corporations 
Act,  1882,  s,  9. — J.,  the  occupier  of  premises,  transferred  them  to  a 
company,  and  on  the  same  day  took  a  demise  of  part  of  the  premises, 
which  he  continued  to  occupy.  Held,  that  there  had  been  no  breach 
in  his  occupation  of  that  part  sufficient  to  disentitle  him  to  be  enrolled 
as  a  burgess.— Trnwiw  v.  Altdston,  L.R.  [1895]  2  Q.B.  68. 

Bevenue :~ 

(iv.)  C.  A* — Income  Tax — Exemption — Literary  or  Scient\/ic  Institutions — 
Public  Library— Public  Libraries  Act,  1S92— Income  Tax  Act,  1842,  s.  61, 
r.  6. — A  building  appropriated  as  a  public  library  under  the  Act  of 
1892  is  not  exempted  from  income  tax  as  a  "  bulling  the  property  of 
any  literary  or  scientific  institution,''  so  as  to  relieve  a  municipal 
corporation,  which  is  also  the  library  authority  for  its  district,  from 
paying  income  tax  under  schedule  A. — Mayor  of  Manchester  v.  McAdam, 
L.R.  [1896]  1  Q.B.  678  ;  64  L.J.  Q.B.  401 ;  72  L.T.  349  ;  48  W.R.  488. 

(v.)  Q.  B.  D.^Inhabited  House  Duty— Training -Stables — 48  Geo.  III., 
c.  66,  Sched.  B.,  r.  2— Customs  and  Act,  1878,  s.  13,  suh-s.  2.— The 
appellant  was  assessed  upon  premises  occupied  bv  him  as  a  trainer  of 
race-horses.  They  consisted  of  a  lodge,  in  whicn  the  head  stable-lad 
lived,  and  three  ranges  of  stables,  over  part  of  which  were  rooms  used 
by  the  stable-boys  as  sleeping-rooms.  Held,  that  the  stables  '*  belonged 
to  and  were  occupied  with  the  lo^ge,"  and  that  the  assessment  was 
right.— Xamdfon  v.  Kerr,  43  W.R.  641. 

(vL)  Ch.  D. — Income  Tax — Annuity — Right  to  Deduct, — The  trustees  of  a 
deed  of  arrangement,  made  pursuant  to  an  order  of  the  Divorce  Court, 
by  which  an  annuity  was  secured  to  a  wife  who  had  obtained  a  divorce, 
may  deduct  income  tax,  but  cannot  recover  income  tax  which  they 
have  neglected  to  deduct  in  the  past. — Warren  v.  Warren,  48  W.R.  490. 

Sale  of  Gk>od8:— 

(vii.)  Ch.  J}. —Lien^  Delivery— Sale  of  Goods  Act,  1893,  s,  26.— Where 
warehoused  goods  have  been  sold  but  the  purchaser  has  not  taken 
possession,  a  subsequent  document  purporting  to  nve  the  warehousers 
a  lien  for  sums  due  from  the  vendor  is  not  binding  on  the  purchaser. — 
NichoUon  v.  Harper,  43  W.R.  650. 

viii.)  C.  A. — Memorandum  in  Writing — Acceptance. — Decision  of  Q.  B.  D. 
(see  Vol.  20,  p.  87,  v.)  reversed.— i466ott  v.  WoUey,  L.R.  [1895]  2  Q.B.  97 ; 
72  L.T.  681 ;  43  W.R.  613. 
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Sootoh  Law  :— 

(i.)  H.  Ii,^UrUverHtiei  (Scotland)  Act,  1889,  m.  14,  15,  16,  19,  20— 
AffUicUian  of  ColUget. — The  CommiseioDers  mentioned  in  tiie  Act 
cannot  affiliate  the  college  mentioned  in  sect.  16,  except  by  an 
ordinance  published,  laid  before  Parliament,  and  approved  as  directed 
in  the  Act— Metcalfe  v.  Cox,  72  L.T.  611. 

Settlement :~ 

(ii.)  C.  A.  &  Ch.  "D.— Voluntary— Rectification— Evidence.— The  Court  is 
not  disposed  to  rectify  a  voluntary  settlement  where  the  evidence  of  the 
settlor's  intentions  consists  only  of  his  own  statement,  unsupported 
by  any  written  instructions  or  the  like,  although  the  proposed 
rectification  would  make  the  settlement  mote  in  accordance  with 
precedent.  In  such  a  case  the  Court  will  not  in  general  dispense  with 
oral  evidence. — Bonhote  v.  Hendereon,  L.R.  [1896]  1  Ch.  742, 
2  Ch.  202 ;  72  L.T.  566 ;  43  W.R.  602. 

Ship:- 

(iii.)  P.  I},—CollUion — "  Faiincay  '*  of  River. — The  fairway  of  a  river  is  not 
necessarily  confined  to  that  part  of  the  channel  which  is  marked  by 
buoys,  but  includes  that  part  inshore  of  the  buoys  which  is  navigable 
for  vessels  of  moderate  draught.— T^  Blue  Bell,  L.B.  [1896]  P.  242 ; 
72  L.T.  640. 

(iv.)  C.  A*  —  ColUeion  —  Lights  —  Unmanageable.  —  A  steamship  which  is 
riding  by  her  chains  with  anchors  unshackled,  should  exhibit  three 
red  lights,  and  keep  steam  readily  available  so  as  to  bring  herself  under 
command  when  necessary. — The  Faedrelandet,  L.R.  [1896]  P.  206. 

(v.)  C.  A.  —  Collision  —  Limitation  of  Liability  —  Yacht  Racing  Rulet. — 
The  defendant  entered  his  yacht  for  a  race,  and  assented  in  writing  to 
certain  rules  which  provided  that  the  owners  of  competing  yachts 
should  be  liable  for  all  damages  caused  by  infringment  of  the  rules. 
The  defendant's  yacht  infringed  the  rules,  and  so  collided  with,  and 
sank  another  yacht.  Held,  that  the  rules  created  a  contract  between 
the  competitors,  and  that  the  word  *'  all "  prevented  the  defendant's 
liability  from  being  limited.  —  The  Saianita,  L.R.  [1896]  P.  248 ; 
72  L.T.  316;  43  W.R.  498. 

(vi.)  P.  D,— Harbour  Authority — Liability  of  ^Unsafe  Berth. — A  port  and 
harbour  authority  with  rights  to  receive  tolls  to  be  applied  in 
improving  the  harbour  and  port,  and  with  parliamentary  powers  to 
appoint  harbour-masters,  held,  to  be  liable  for  damage  done  to  a  ship 
berthed  under  the  direction  of  the  harbour-master,  owing  to  the 
neglected  state  of  the  bottom.— TA^  Burlington,  72  L.T.  602. 

(vii.)  C.  A.  —  Insurance  —  Freight  —  •*  Cancelling  of  Charter  "  —  Delay.  -  - 
Decision  of  Q.  B.  D.  (su  Vol.  20,  p.  89,  vi.)  reversed. — JanUeson  v. 
Newcastle  Steamship  Freight  Insurance  Association,  L.R.  [1896]  1  Q.B.  90; 
43  W.R.  630. 

(viii.)  Q.  B.  D- — Insurance — Hull  and  Machinery — Warranted  Uninsured — 
Honour  Polieies-Disbursenients.-The  plaintiff  effected  a  time  policy 
on  hull  and  machinery  of  a  ship  valued  at  £10,000.  The  policy 
contained  a  proviso,  **  £6,000  warranted  uninsured."  He  in8ur(.d 
hull  and  machinery  for  £6,000  in  all,  and  effected,  by  means  of 
*' honour  policies,"  insurances  on  "disbursements"  fcr  a  further 
sum.  The  ship  was  lost  within  the  insured  time.  Held,  that  the 
"  honour  policies,"  though  void  at  law,  were  effective  to  infringe  the 
warranty  mentioned,  but  that  being  on  **  disbursements "  they  did 
not  affect  the  subject-matter  of  the  policy  on  **  hull  and  machinery,'* 
and  consequently  did  not  infringe  the  warranty. — Roddick  v.  Indemnity 
Mutual  Manne  Insurance  Co.,  L.R.  [1896]  1  Q.B.  836;  64  L.J.  Q.B.  423. 
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(i.)  Ch.  D. — Mortgcige—PriorUy-'Notke'^Merchant  Shipping  AcU,  1864, 
M.  43,  66,  67,  69 ;  1862,  «.  3.— A  statutory  registered  mortgage  of  a 
ship  has  priority  over  a  prior  unregistered  mortgage  of  which  the 
mortgagee  had  notice.  An  intending  mortgagee  had  notice  that  the 
shipowners,  a  company,  had  issued  debentnres,  bat  not  that  the 
debentures  affected  the  ship.  Held^  that  he  had  not  constructive 
notice  of  the  debenture-holder's  title. — Black  v.  WUliamif  L.R.  [1895] 

1  Ch.  408 ;  64  L.J.  Ch.  137 ;  43  W.R.  346. 

(ii.)  P.  jy.—Salvage^Agreement  to  Perform— Failure— Remuneration,— The 
plaintiffs  in  a  salvage  action  agreed  to  tow  the  shij^  to  a  place  of 
safety.  They  failed  to  do  so.  but  left  her  in  a  position  somewhat 
better  than  that  in  which  they  picked  her  up.  She  was  salved 
ultimately  by  other  salvors.  Held,  that  they  had  rendered  some 
beneficial  services  which  had  contributed  to  her  safety,  and  were 
entitled  to  remuneration.— r^  Hwtta,  L.R.  [1895]  P.  193 ;  72L.T.  364. 

(iii.)  Q,  B.  B.—PHot— Qualified— Exempted  5Wp.— Apilot,  holding  a  licence 
under  the  provision  of  the  Order  in  Council  of  February,  1878, 
entitling  him  "  to  act  as  a  pilot  for  the  purpose  of  conducting  exempted 
ships  and  no  others,"  is  not  in  relation  to  other  ships  to  be  deemed 
**  a  qualified  pilot "  within  the  Merchant  Shipping  Act,  1853,  sect.  358. 
Stafford  v.  Dyer,  64  L.J.  M.C.  194. 

(iv.)  Q.  B.  J}, ^Seanuin— Contract  of  Service— Increased  Banger— Uncom- 
pleted Voyage — Wages, — The  Japanese  Government  purchased  a  ship 
in  England,  which  they  placed  in  charge  of  a  master  to  be  taken  out. 
The  plaintiff  contracted  with  the  master  to  serve  for  the  voyage  at  a 
fixed  sum.  On  the  way  out  war  was  declared  against  China,  and  the 
plaintiff  refused  to  continue  to  serve.  Held,  that  the  master  was 
responsible  to  the  plaintiff  for  the  act  of  his  principals  in  declaring 
war,  and  that  as  the  voyage  was  thereby  made  more  dangerous  the 
plaintiff  was  justified  in  refusing  to  continue,  and  was  entitled  to  his 
agreed  wages  though  the  voyage  was  not  completed.  —  O^Neil  v. 
Armttrong,  MitcheU  db  Co,,  L.R.  [1895]  2  Q.B.  70 ;  43  W.R.  654. 

Solicitor  :— 

(v.)  C.  A.  &  Ch.  'D,—CoiU—SaXe  to  Local  Board— Solicitors  Remuneration 
Act,  ISSl— General  Order,  Sched.  I,  part  1,  r  11 ;  Sched,  2.— A  sale  to  a 
local  board  for  the  purpose  of  making  sewage  works  under  the  Public 
Health  Act,  1875,  although  made  bv  a  voluntary  agreement,  is  a  sale 
under  the  Lands  Clauses  Act,  and  therefore  the  vendor's  costs  are 
to  be  taxed  under  Sched.  2  of  the  General  Order,  and  not  under  the 
scale  provided  in  Sched.  1,  part  1.— !»  re  BurdefUn  db  Co.,  L.R.  [1895] 

2  Ch.  136 ;  72  L.T.  417 ;  43  W.R.  634. 

(vi.)  Ch.  J}.— Cost«— Security  for— Charging  Order^SoUcitors  Act,  1860, 
9,  28. — The  Court  will  not  make  a  charging  order  for  costs  where  the 
solicitor  has  already  accepted  security  for  them. — Groom  v.  Cheesewright, 
L.R.  [1895]  1  Ch.  730 ;  64  L.J.  Ch.  406  ;  72  L.T.  565  ;  43  W.R.  476. 

(vii.)  Ch.  J}.— Default  in  PaynuiU—Attachment— Debtors  Act,  1869,  #.  4,  subs,  4. 
—An  order  for  taxation  of  a  bill  which  had  been  p»aid  directed  that  the 
amount  overpaid  (if  any)  should  be  repaid  within  four  days.  The 
taxin^^naster  found  that  the  bill  had  been  overpaid.  By  a  subsequent 
order  it  was  directed  that  the  solicitor  should  pay  the  costs  of  taxation. 
Held,  that  both  the  amount  found  due  on  taxation  and  the  costs  of 
taxation,  were  due  from  the  solicitor  '*  in  his  character  of  an  ofiicer  of 
the  Court,"  and  that  he  could  be  attached  tor  default.— Zii  re  A 
SoUcUor,  L.R.  [1895]  2  Ch.  66 ;  43  W.R.  490. 
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Speoiflo  Performanoe  :— 

(i.)  C.  A. — Agreement  for  Lease — Tidq  Defendants — One  an  Infant. — The 
defendants,  an  infant  and  his  sister,  agreed  hy  their  agent  to  grant  a 
lease  to  the  plaintiff.  In  an  action  for  specific  performance,  and  for 
an  interim  m junction  to  restrain  the  defendants  from  leasing  the 
premises  to  any  other  person :  Held^  that  the  injunction  ought  not  to 
be  granted  unless  there  was  a  right  to  specific  performance ;  that  as 
one  defendant  was  an  infant  there  was  no  right  to  specific  performance 
against  both,  nor  against  the  sister  as  to  her  interest  in  the  absence  of 
any  proof  of  misrepresentation  or  misconduct  on  her  part. — Lunde^  t. 
Ravenecroft,  L.B.  [1895]  1  Q.B.  682;  64  L.J.  Q.B.  441 ;  72  L.T.  383. 

(ii.)  Ch.  jy.^Contract—StatuU  of  Frauds—Several  DocwnenU-^Parel 
Evidence, — In  an  action  for  specific  perfcnrmance  several  letters  were 
relied  on  by  the  purchaser  as  formmg  a  sufficient  memorandum  in 
writing  signed  by  the  vendor's  agent.  The  last  letter  contained  all 
the  necessary  terms  except  the  price,  which  was  spedfied  in  a  previous 
letter.  Held,  that  parol  evidence  could  not  be  admitted  to  connect  the 
documents,  and  there  being  nothing  in  the  last  letter  to  ^ew  that  the 
previous  letters  were  referred  to,  there  was  no  sufficient  memorandum 
m  writing.— Poster  v.  Peters,  64  L.J.  Ch.  867. 

(iii.)  Ch.  D.Statute  of  Frauds. — ^By  a  letter  containing  all  the  essential 
terms  of  a  contract  the  defendant  offered  to  take  a  lease,  the  letter 
containing  the  provision  '*  such  lease  to  be  approved  in  the  customary 
wa^  by  my  solicitor."  The  offer  was  accepted.  The  defendant's 
Bohcitor  refused  to  approve  the  lease,  or  to  complete.  Held,  that 
there  was  a  binding  agreement,  the  provision  meaning  only  that  the 
solicitor  was  to  see  that  there  was  nothing  improper  or  unusual  in 
the  leAae,—ChipperJield  v.  Carter,  72  Q.T.  487. 

(iv.)  Oh.  J},^Material  Fact — Non-disclosure, — In  the  absence  of  a  duty  on 
the  part  of  the  plaintiff  to  disclose  material  facts  within  his  knowledge, 
the  non- disclosure  of  a  material  fact  to  the  defendant,  who  enters  into 
a  contract  in  ignorance  thereof,  is  not  of  itself  a  good  defence  to  an 
action  for  specific  performanoe. — Turner  v.  Oreen,  L.K.  [1895]  2  Ch.  205 ; 
43  W.R.  637. 

Tenant  for  Life  :— 

(v.)  Ch.  D. — Trust  for  Sale— Power  to  Postpone— Business— Profits  of  Capital 
or  Income.^A.  testator  devised  and  bequeathed  his  real  and  personal 
estate,  which  included  a  business,  upon  trusts  for  conversion,  the 
proceeds  to  be  held  on  trust  for  his  wife  for  life.  There  was  a  power 
to  postpone  the  conversion,  the  income  until  sale  to  be  paid  in  the 
same  manner  as  the  income  of  the  trust  estate.  The  trustees  carried 
on  the  business  for  twenty  years,  not  with  a  view  to  a  sale,  but  for  the 
benefit  of  the  widow,  to  whom  they  paid  the  profits.  Held,  that  they 
were  justified  in  carrying  on  the  business,  and  in  so  applying  the 
profits.— 3/ui^fey  v.  Crowther,  L.B.  [1896]  2  Ch.  66. 

Thames  Conservancy:— 

(vi.)  Q.  B.  D. — Election — Proxies — Body  Corporate — Returning  Officer — 
Judicinl  Act— Thames  Comervancy  Act,  1894,  ss,  22,  23,  25.— The  only 
way  in  which  a  body  corporate  can  exercise  its  right  of,  voting  by  . 
proxy  at  an  election  of  Thames  Conservators,  is  by  a  shareholder  or 
officer.  ^'But  where  the  returning  officer  wrongfully  received  proxies 
^ven  to  persons  not  shareholders  or  officers,  held,  that  he  had  acted 
judicially,  and  that  the  return  was  conclusive;  and  also,  that 
wrongful  reception  was  an  "error  or  irregularitv "  which  did  not 
invalidate  the  election.— Ae^.  v.  Samuel,  L.B.  [1895]  1  Q.B.  815; 
72  L.T.  672. 
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Tithes  :— 

(i.)  Q.  B.  D. — AMCssmeyU  of  Lands — Reduction  by  Commissioners  for  Income 
Tax— Appeal  by  Owner  of  Rent-Charge -Tithe  Act,  1891,  s.  8,  sub-ss,  1,  8, 
— Where  the  Inoome  Tax  Commissioners  have  reduced  the  assessment 
of  lands  for  the  purpose  of  Schedule  B*  so  that  the  tithe  rent-charge 
exceeds  two-thirds  of  the  annual  value,  wherehy  so  much  of  the  rent- 
charge  as  is  equal  to  the  excess  is  liable  to  be  remitted,  the  owner  of 
the  rent-charge  is  entitled  to  appeal.—l?^.^.  v.  Barnstaple  Commissioners 
of  Taxes,  L.R.  [1895]  2  Q.B.  123. 

Trade  Libel  :— 

(ii.)  C.  A. — Trade  Union — Intimidation — Injunction, — In  consequence  of  a 
trade  dispute  with  reference  to  an  sdleged  preference  given  by  a 
building  firm  to  non-union  men,  a  trade  union  publish^  a  poster 
headed  "  Trollope*s  Black  List,*'  containing  the  names  of  non-union 
men  employed  by  the  firm.  Held,  that  the  trade-union  were  doing 
more  than  was  necessary  for  their  own  protection,  and  that  an  inter- 
locutory injunction  must  be  granted. — TroUope  dt  Sons  v.  London 
Building  Trades  Federation,  72  L.T.  342. 

Trade  Mark:— 

(iii.)  C.  A. — Invented  Word. — Decision  of  Ch.  D.  {see  Vol.  20.  p.  91,  iii.) 
affirmed. —  In  re  Densham's  Trade  Mark,  L.R.  [1896]  1  Ch.  176; 
43  W.R.  515. 

Tramway  :— 

(iv.)  C.  A. — Debenture— Sale— Receiver — Tramways  Act,  1870,  s,  44.— The 
right  of  the  holder  of  a  charge  to  have  a  judicial  sale  of  the  property 
charged  does  not  extend  to  an  undertaking  which  has  been  acquired 
under  statutorv  powers  for  public  purposes  where  such  purposes  would 
be  seriously  affected  by  a  sale.  Debenture  holders  of  a  tramway  are 
not  "  promoters,"  and  cannot  exercise  the  powers  conferred  on  the 
promoters.  The  section  mentioned  does  not  enable  a  tramway  com- 
pany to  give  a  power  of  sale  over  the  undertaking.  The  Court  ought 
not  to  appoint  receivers  and  managers  of  such  an  undertaking, 
but  only  of  the  earnings. — Marshall  v.  South  Staffordshire  Tramways 
Co,,  L.R.  [1895]  2  Ch.  36 ;  72  L.T.  542  ;  64  L.J.  Ch.  481 ;  43  W.R.  469. 

(v.)  Ch.  D. — Purchase— Tramways  Act,  1870,  «.  43. — A  local  authority  has 
the  right  to  purchase  a  tramway  within  its  district  twentv-one  years 
after  its  special  Act,  although  it  has,  by  subsequent  Acts,  been  incor- 
porated into  a  common  undertaking  with  other  tramways  as  to  which 
such  right  of  purchase  has  not  arisen,  or  which  may  not  be  within  the 
district,  and  although  such  purchase  may  di«tconnect  the  general 
system  of  the  owners  of  the  tramway. — North  Metropolitan  Tramway 
Co.  V.  London  County  Council,  72  L.T.  686 ;  48  W.R.  652. 

Trustee  :~ 

(vi.)  Ch.  D. — Breach  of  Trust — Request  of  Beneficiary— Impounding  of 
Interest — Removal  of  Restraint. — Where  a  trustee  has  committed  a 
breach  of  trust  at  the  instigation  of  a  beneficiary,  his  equity,  to  have 
the  interest  of  such  beneficiary  impounded  is  the  same  as  it  was  before 
the  Trustee  Acts.  1888  and  1893.  Those  Acts  have  enlarged  the 
discretion  of  the  Court.  The  refusal  of  the  trustee  to  take  a  mortgage 
of  a  beneficiary's  interest  as  an  additional  security  for  an  improper 
investment  is  not  a  waiver  of  his  equity  as  regards  such  beneficiary's 
interest.  The  Court  refused  to  remove  a  restraint  on  alienation  of  the 
interest  of  a  married  woman  who  had  requested  the  trustee  ta  commit 
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A  breach  of  tmst,  so  as  to  give  effect  to  the  trustee's  equity,  where  she 
did  not  know,  and  was  not  told  by  the  trustee/ that  the  transaction 
was  a  breach  of  trust.— BoZ ton  v.  Curre,  43  W.R.  521. 

(i.)  Oh.  jy,— Breach  of  Truit—Solicitor  Party  to-^Tru$Ue  Acts,  1888,  «.  6, 
8;  1898,  8,  45.— The  trustees  of  a  settlement  had  power  to  vary 
securities  on  the  request  of  the  wife.  It  was  proposed  to  appoint 
new  trustees,  and  one  of  the  old  trustees  took  the  securities  representing 
the  trust  funds,  and  paid  the  money  to  a  bank  in  the  names  of 
himself  and  one  of  the  new  trustees.  The  moneys  came  into  the 
hands  of  a  solicitor  who  was  acting  for  the  husband  and  wife  and 
the  new  trustees,  and  he  advanced  them  on  mortgages  which  were  not 
proper  securities.  The  new  trustees  were  then  appointed  by  a  deed 
which  referred  to  the  mortgages  as  being  the  trust  funds.  The  wife 
did  not  know  that  the  investment  was  a  breach  of  trust.  Held,  that 
the  solicitor  was  liable,  as  if  he  had  been  actually  a  trustee,  to  make 
good  the  loss  caused  by  the  breach  of  trust ;  and  that  his  partners 
were  also  liable,  as  it  appeared  that  he  had  acted  on  behalf  of  his 
firm.  Held,  also  that  the  wife's  income  could  not  be  impounded  for 
their  indenmity.— Ifara  v.  Browm,  L.R.  [1895]  2  Ch.  69. 

(ii.)  C.  A. — CoetM — Administration  Action, — A  summons  was  taken  out  by  a 
beneficiary  for  administration  of  an  estate.  Several  questions  arose  as 
to  the  trustee's  accounts  and  his  management  of  the  estate,  and  the 
judge  made  an  order  directing  accounts  and  declaring  that  "  he  did 
not  think  fit  to  make  any  order  as  to  the  costs  of  the  action."  Held, 
that  this  was  a  judicial  decision  that  the  trustee  was  not  entitled  to 
his  costs,  and  that  he  had  no  right  i<i  retain  them. — Hodgkinson  v. 
Hodgkinson,  L.B.  [1895]  2  Ch.  190. 

(iii.)  C.  A. — Incumbrance— Priority — Stop  Order — Notice  to  Trustee — Ward  of 
Court — Post-Nuptial  Settlement — Consideration, — A  stop  order  obtained 
in  an  action  for  the  administration  of  an  estate  has  no  greater  effect 
as  regards  prioritv  than  notice  to  the  trustees  of  the  estate  could  have 
had  if  there  had  been  no  action.  Where  a  beneficiary  under  a  settle- 
ment settles  his  interest  the  assignees  of  a  beneficiary  under  the  second 
settlement  should  give  notice  to  the  trustees  of  that  settlement,  and 
not  to  those  of  the  original  settlement,  though  the  latter  have  the 
actual  control  of  the  fund.  A  ward  of  court  married  without  consent 
and  executed  a  post-nuptial  settlement.  Held,  that  a  covenant  by  her 
therein  contained  to  settle  after-acquired  property  was  not  voluntary, 
but  founded  upon  valuable  consideration,  and  might  be  enforced  by 
the  tmsieeB,— Stephens  v.  Green ;  Green  v.  Knight,  L.R  [1895]  2  Ch.  148 ; 
72  L.T.  574 ;  48  W.R.  465. 

(iv.)  C.  A.,— Reversionary  Legatee — Right  to  Information  —  Costs,  —  The 
plaintiff,  being  entitled  under  a  will  to  the  sum  of  £100  subject 
to  a  life  interest,  was  desirous  of  obtaining  a  loan  on  the  security  of 
his  interest,  and  asked  the  trustees  for  particulars  of  the  securities  in 
which  the  estate  was  invested.  The  trustees  stated  the  amount  of 
the  estate,  which  was  amplv  sufficient,  and  gave  general  informaticm 
as  to  the  investments.  The  plaintiff  took  out  a  summons  for  full 
particulars  of  the  investments.  Held,  that  he  was  entitled  to  the 
particulars,  but  as  unreasonable  haste  had  been  shewn,  no  order  was 
made  as  to  costs,  except  that  the  plaintiff's  solicitor  should  be  disallowed 
his  costs.— Sa«?y<T  v.  Goddard,  72  L.T.  404. 

(v.)  Ch.  "D.— Vesting  Order—Mortgagee— Disputed  WU;ir-Trust€e  Act.  1898. 
8.  29  {e). — Where  a  surviving  mortgagee  has  died  leaving  a  will 
whereby  executors  are  appointed,  bat  the  validity  of  the  will  is  dis- 
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pnted,  and  litigation  is  pending,  it  is  '*  nncertain  who  is  the  personal 
representative,"  and  the  mortgagor  is  entitled  to  a  vesting  order. — In 
re  Cook's  Mortgage,  L.R.  [1895]  1  Ch.  700  ;    72  L.T.  388  ;  43  W.R.  461. 

Vendor  and  Purchaser:— 

(i.)  C.  A.  &  Ch.  D. — Condition  Restrictive  of  Title — Summon$ — Declara- 
tion of  Title — Action  of  Review, — A  condition  of  sale  of  a  leasehold  honse, 
provided  that  no  objection  should  be  made  in  respect  of  the  title 
between  the  original  lease  and  the  assignment.  Heldy  that  this  threw 
npon  the  purchaser  the  burden  of  proving  a  defective  title,  and  that 
he  could  not  be  relieved  of  his  contract  merely  upon  showing  that  the 
title  was  doubtful  or  open  to  suspicion.  Semble,  that  a  purchaser  who 
can  obtain  the  legal  estate  cannot  evade  his  contract  on  the  ground 
that  he  cannot  get  a  complete  string  of  covenants  for  title.  Where  a 
good  title  has  been  declared  on  a  summons,  the  purchaser  may  re-open 
the  question  by  an  action  of  review,  but  only  if  he  has  discovered, 
since  the  order  on  the  summons,  material  facts  showing  the  title  to 
be  defective,  which  he  could  not  with  reasonable  diligence  have  dis- 
covered earlier.  The  action  of  review  may  be  brought  by  way  of 
counter-claim  if  the  vendor  is  suing  for  specific  peiformance. — 
Scott  V.  Alvarez,  L.R.  [1895]  1  Ch.  596;  64  L.J.  Ch.  876  ;  72  L.T.  455. 

(ii.)  Ch.  D. — Land  Sold  Subject  to  Incumbrance^Conveyancing  Act,  1881, 
«.  5. — Where  land  has  been  sold  subject  to  an  incumbrance  the  Court 
has  jurisdi^ion  to  discharge  the  same,  even  though  for  that  purpose  it 
must  decide  as  to  future  interests  therein. — Freme  v.  Hall,  L.R.  [1895] 
2  Ch.  256 ;  72  L.T.  486  ;  43  W.R.  473. 

(iii.)  Ch.  D. — Undischarged  Bankrupt — After-acquired  Property. — An  undis- 
charged bankrupt  acquired  premises  under  leases  for  terms  of  years 
and  subject  to  onerous  covenants,  and  subsequently  demised  them  by 
way  of  mortgage,  without  any  intervention  by  the  trustee.  A 
purchaser  from  the  mortgagee  objected  to  the  title.  Held,  that  until 
the  trustee  intervened  the  bankrupt  could  deal  with  his  after-acquired 
leaseholds,  and  that  the  purchaser  must  accept  the  title. — In  re 
Clayton  and  Barclay's  Contract,  L.R.  [1895]  2  Ch.  212  ;  43  W.R.  549. 

Waterman  :— 

(iv.)  Q.  B.  D. — River  Thames — Watermen's  and  Lightermen's  Amendment  Act, 
1859,  Qualification. — A  person  who  is  duly  bound  apprentice  to  a 
freeman  of  the  Watermen's  Company,  or  to  a  registered  barge  owner, 
in  pursuance  of  the  Act,  is  from  the  commencement  of  his  apprentice- 
ship a  qualified  apprentice  within  sect.  54,  and  entitled  as  such  to  act 
as  assistant  lighterman  within  the  limits  of  the  Act,  and  is  also  a 
sufficient  second  hand  to  assist  in  the  navigation  of  a  craft  of  above 
fifty  tons  burden  to  satisfy  Bye-law  16  of  the  Thames  Conservancy 
Bye-Laws,  1872.  — GoaMw^  v.  Newton,  L.R.  [1895]  1  Q.B.  728; 
64  L.J.  Q.B.  362;  72  L.T.  500 ;  43  W.R.  559. 

Weights  and  Measures  :— 

(v.)  Q.  B.  D. — Bye-Law  of  Local  Authority^Sale  of  Coal^Weights  and 
Measures  Act,  1889,  s,  28. — A  bye-law  of  a  county  council  requiring  a 
weighing  malchine  to  be  carried  with  any  vehicle  carrying  coal  for  sale, 
and  requiring  the  person  conveying  the  coal  to  *'  reweigh  "  the  same 
if  requested,  held,  to  be  warranted  by  the  Act,  and  valid. — Kent  County 
Council  V.  Humphrey,  L.R.  [1895]  1  Q.B.  908 ;  64  L.J.  M.C.  190 ; 
72  L.T.  563 ;  43  W.R.  506. 
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WiU:- 

(i.)  H.  L. — Accumulations — Vested  Interett — Payable  in  Future— Charity. — 
A  testator  bequeathed  his  residue  upon  trust  out  of  the  annual  income 
to  pay  annuities.  When  the  income  was  insufficient  there  was  to  be 
an  abatement.  The  surplus  income  (if  any)  was  to  be  invested,  and 
after  the  death  of  the  surviving  annuitant  the  residue  was  to  be  divided 
among  certain  charities.  Held,  that  the  charities  were  entitled  to 
receive  the  surplus  income  at  the  end  of  each  year. — Wharton  v. 
Matterman,  L.R.  [1896]  A.C.  186 ;  64  L.J.  Ch.  369 ;  72  L.T.  431 ; 
48  W.R.  449. 

(ii.)  Ch.  D. — Life  Interest — Forfeiture. — H.  was  entitled  under  a  will  to  a 
life  interest  in  remainder  subject  to  a  proviso  for  cesser  if  he  should 
do  or  suffer  any  act  or  thing  whereby  he  should  be  deprived  or  be 
liable  to  be  deprived  of  the  beneficial  enjoyment  thereof.  He  com- 
mitted an  act  of  bankruptcy,  and  a  petition  was  presented.  The 
tenant  for  life  died,  and  the  petition  was  afterwards  dismissed.  Held, 
that  his  life  interest  was  forfeited.— Oftray  v.  Otway,  L.B.  [1895] 
2  Ch.  235  ;  43  W.R.  601. 

(iii.)  C.  A* — Construction—  General  Restraint  of  Marriage. — Decision  of  Ch.  D. 
(see  Vol.  20,  p.  93.  iii.)  affirmed.— Ifor^  v.  Bennoldson,  64  L.J.  Ch.  486 ; 
43  W.R.  618. 

(iv.)  C.  A.,— Construction — Gift  per  Stirpes  or  per  Capita. — Testator  gave 
real  and  personal  estate  to  his  wife  for  life,  and  directed  that  after  her 
death  it  should  be  divided  between  his  brother  and  sisters  therein 
named,  **  at  the  decease  of  either  of  mv  before-named  brother  or 
sisters  their  interest  herein  to  be  equally  divided  amongst  their 
children,  and  after  the  decease  of  all "  he  directed  conversion  and 
division  amongst  **  the  children  of  the  aforesaid,  share  and  share  alike." 
Held,  that  the  ultimate  gift  was  a  clear  ffh  per  capital—Baker  v.  Stone, 
L.R.  [1896]  2  Ch.  196. 

(v.)  Ch.  D,^ Codicil — Annuity — Revocation, — Testator  gave  A.  an  ammity 
of  £300  to  be  charged  on  certain  lands,  and  directed  that  after  her 
death  the  said  sum  of  £300  should  be  raised  and  paid  to  her  children 
as  she  should  appoint,  and  in  default  of  appointment,  equally.  By 
codicil  he  revok^  the  annuity  of  £300,  and  **  instead  thereof  '*  gave 
A.  an  annuity  of  £160  payable  and  chargeable  in  the  same  manner  at 
the  annuity  given  by  the  will.  The  children  of  A.  were  not  mentioned 
in  the  codicil.  Held,  that  the  annuity  of  £160  was  payable  to  the 
children  of  A— In  re  Freme's  Contract,  L.R.  [1896]  2  Ch.  256. 

(vi.)  Ch.  D. — Construction — Legacy  to  Charity  Cy-prls. — Testatrix  had 
promised  to  subscribe  a  certain  sum  to  a  committee  for  establishing  a 
bi^opric.  She  bequeathed  to  the  committee  a  legacy  of  the  amount 
of  her  promised  subscription.  After  her  death  the  particular  scheme 
was  given  up,  but  the  committee  existed,  and  the  intention  of 
establishing  a  bishopric  remained.  Held,  that  this  was  a  good 
charitable  legacy  for  a  purpose  which  had  not  failed,  and  that  the 
money  must  be  paid  to  approved  members  of  the  committee  with  an 
undertaMng  to  apply  it  to  the  proper  purposes,  and  in  case  they  failed 
to  return  it  for  application  cy-pris.— Bower  v.  Goodman,  72  L.T.  323. 

(vii.)  P.  J}.— Probate— Codicils— ImpUed  Revocation.— By  a  first  codicil  the 
testator  made  provision  for  his  wife,  gave  directions  as  to  his  burial, 
and  gave  legacies.  On  the  death  of  his  wife  he  altered  the  draft  of 
the  first  codicil  so  as  to  make  a  second.  The  second  codicil  did  not 
refer  to  the  first  and  was  a  repetition  thereof  except  that  it  contained 
dispositions  consequent  on  the  wife's  death,  and  tnat  one  legacy  was 
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increased  after  it  was  engrossed.  There  was  no  external  evidence  of 
intention.  Held,  that  the  second  codicil  only  was  entitled  to  probate. 
—Chichester  v.  Quatrefages,  L.R.  [1896]  P.  186  ;  72  L.T.  475. 

(i.)  P.  C. — Probate— Verdict  against  Weight  of  Evidence. — In  a  suit  to 
revoke  probate  the  jury  foond  that  the  testator  was  of  nnsonnd  mind 
at  the  date  of  execution.  Held,  that  the  verdict  must  be  set  aside  as 
being  against  the  weight  of  evidence;  the  medical  evidence  being 
insufficient  to  support  it,  while  the  other  evidence  of  incapacity  related 
to  irrelevant  circumstances,  and  was  contradicted  bv  witnesses  who 
deposed  to  actual  dealings  with  the  testator,  and  to  his  conduct  and 
condition  at  the  time  of  executing  the  will. — Aitken  v.  McMeckan, 
L.R.  [1896]  A.C  310. 
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LAW  JOURNAL  REPORTS. 

The  Cbeapest,  Best,  Most  Accurate,  and  OMest-Establlshed  Reports. 

STEVENS  &  SONS,  Limited,  being  now  the  Proprietors  of 
these  old-established  Rbpobts,  beg  to  announce  that  in  addition  to  the  many 
improvements  they  have  been  able  to  introduce,  they  have  now  made  arrangements 
fbr  publishing  a  Quarterly  Digest  or  Summary  of  every  Case  of  whatever  importance. 

The  Statutes  will  be,  as  hitherto,  specially  printed  by  the  Queen's  Printers, 
and  supplied  with  the  Reports  or  not  as  desired. 

Mews*  Annual  Digest  of  all  the  Reported  Decisions  of  the  Superior  Courts 
will  be  supplied  to  all  Subscribers  desirous  of  taking  it  at  a  reduced  rate. 

Subscribers  to  ths  LAW  JOURNAL  REPORTS  tciUjind  the  foVowing  advantages; — 

1.  Oonciseness  and  Accuracy. 

On  the  qaestion  of  accoracy  the  Law  Joubnal  Rbpobts  have  never  been  impeached, 

2.  Speedy  Publication  of  the  Oases. 

This  is  now  a  leading  feature,  the  Rkpobts  being  pnbliahed  as  speedily  as  poesible, 
consistent  with  good  reporting  and  editing ;  and  the  Weekly  Edition  indndee  Notes 
of  all  Cases  up  to  Date. 

3.  Simplicity  of  Arrangement  and  Facility  of  Reference. 

There  is  only  One  Yolome  in  each  year  for  each  Division  of  the  Conrte. 

4.  Economy. 

Annual  Subscrxption  ntoM  Javuabt,  1895. 

BeportB  with  Quarterly  Dlsreet      ...  _  ...      » WCS   18  O    \     WHfa  WeOh 

^^  ,,  ,,       and  Statutes         8      4    O     I-     Lav  riiiwiT, 

Bepbrte,  D^eet,  Statutes,  and  Mows'  Annual  Dlirest...      8  lO  O    i     Jil  extn. 

6.    Complete  Quarterly  Digest. 

This  is  an  Alphabetical  Digest  of  the  Snbject-Matter  of  every  Reported  Cass  in  the 
Law  Joxtbnal  Bbpobts,  Law  Rbpobts,  Law  Timbs,  Wbbslt  Rbpobxbb,  Tubs  Law 
Rbpobts,  <&o. 

STEVENS   &   SONS,   LnnTBD,  having  purchased  the  whole   of   the  remaining 

Stock  of  these  valuable  Reports,  offer  the  following  Sets  at  the  low  prices  aflixed. 

(Packing  and  Carriage  included.) 


The  Reports    and    Statutes,    1837 

tO  lo9c5«         Complete  in  188  vols.,  newly  half-bound. 

The  Reports    and    Statutes,   1837 

to  lot)0«         Complete  in  68  vols.^  newly  half -bound. 

The  Reports    and    Statutes,    1866 

to  lo9o«         Complete  in  68  vols.,  newly  half -bound. 


£50 
£25 


£35 


13-  Gentlemen  having  Short  Sets  op  Odd  Years  are  invited  to  offer  them  to  the  Publithert,  or 
to  apply  for  Estimates  for  completing,  which  will  be  furnished  at  very  low  Prices 
until  the  remaming  Stock  is  exhausted. 

STEVENS  &  SONS,  Ltd.,  119  and  120,  Ghancerj  Lane,  London. 
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STEVENS    AND    SONS,    LIMITED, 

Law  Publishers,  Booksellers,  and  Exporters. 

Now  Btady.    Vol$»  /.,  /!.,  ojid  Til. :  Abandonwunt— Banker.    Royal  8vo.    Bound  in,  Ha\f  VeUufn. 

Price  net,  each  2St. 

RULING    CASES.— Arranged,  Annotated     and 

Edited  by  Robebt  Campbell,  Esq.,  Barrister-at-Law,  Advocate  of  the  Scotch  Bar  ;  assisted 
by  other  Members  of  the  Bar.  With  American  Notes  by  Ibving  Bbowne,  Esq.,  formerly 
Editor  of  the  American  Reports,  Ac. 

I3?*"  SuhKriber$  for  Five  Volumes  in  advance  will  be  entitled  to  them  at  £1  per  Volume*  Plan 
of  the  Work  and  ProtpectuM  on  application, 

"  A  work  of  annsoAl  value  and  interest  ....  Each  leading  case  or  group  of  cases  is  preceded  by  a 
statement  In  bold  typ«  o'  the  rule  which  they  are  qnoted  as  establishing.  The  work  is  happy  in  conception, 
and  this  first  volome  shows  that  it  will  be  adequately  and  successfully  carried  out." — Solieiton*  jottrnal. 

Ju»t  Publitked.    Bogal  Bvo.  {about  800  pp).    Cloth.    25$. 

TEMPERLEY'S       MERCHANT       SHIPPING 

ACT,  1894  (57  &  58  Vict.,  c.  60).  With  an  Introduction  ;  Notes,  including  all  Cases  decided 
under  the  former  Enactments  consolidated  in  this  Act ;  A  Comparative  Table  of  Sections  of 
the  Former  and  Present  Acts;  an  Appendix  of  Rules,  Regulations,  Forms,  <tc,  and  a 
Copious  Index.    By  Robebt  Tempeblet,  Esq.,  ^rrister-at-Law.  1895. 

Jutt  Publiihed.    Second  EdUion.    RofolSvo.    Cloth.    lOt. 

HUMPHREYS'     PARISH     COUNCILS.  —  The 

Law  relating  to  Parish  Councils;  being  the  Local  Government  Act,  1894.  With  an 
Appendix  of  Statutes,  and  an  Introduction,  Notes,  Orders  and  Circulars  of  the  Local 
Government  Board,  and  a  Copious  Index.  By  Geoboe  Humphbets,  Esq.,  Barrister-at-Law, 
Joint  Author  of  **  The  Law  of  Local  and  Municipal  Government,"  and  *'  The  Law  Relating 
to  County  Councils."  ,  1895. 

*'  A  most  exhaustive  and  compendious  exposition  of  the  new  Local  Government  Act." 

Third  Edition.    BayalBoo.    Cloth.    7s.  6d. 

BAZALGETTE  AND  HUMPHREYS'  COUNTY 

COUNCILS :  The  Law  Relating  to  County  Councils.  By  C.  Noeman  Bazalgette 
and  Geobob  Humphbets,  Esqs.,  Barristers-at-Law,  Joint  Authors  of  *'  The  Law  of  Local 
and  Municipal  Government."    Third  Edition.    By  G.  Humphbets.  1889. 

"  One  of  tbe  handiest,  most  copious,  and  at  the  some  time  tlie  easiest  and  most  reliable  of  reference.*' — 
Extract  from  Review. 

JmI  PublUhed.    Fourth  BdUion.    Demy  Svo.    Cloth,    21s. 

POLLOCK'S  LAW  OP  TORTS-A  Treatise  on 

the  Principles  of  Obligations  arising  from  Civil  Wrongs  in  the  Common  Law.  Fourth 
Edition.  By  Sir  Fbedebick  Pollock,  Bart.,  Barrister-at-Law.  Author  of  *'  Principles  of 
Contract,"  ''  A  Digest  of  the  Law  of  Partnership,"  &c.  1895. 

"  Concise,  logically  arranged,  and  accurate." — Law  Times. 

Sixth  Edition.    Demy  bvo.    Cloth.    jEI  84. 

POLLOCK'S  PRINCIPLES  OP  CONTRACT.- 

Being  a  Treatise  on  the  General  Principles  relating  to  the  Validity  of  Agreements  in  the 
Law  of  England.  Sixth  Edition.  By  Sir  Fbedebick  Pollock,  Bart.,  Barrister-at-Law. 
Author  of  »*  The  Law  of  Torts,"  "  A  Digest  of  the  Law  of  Partnership,"  Ac  1894. 

Juet  PubUehed.    Demy  Bvo.    Cloth.    10«.  6d. 

WILLS'   LAW  OP  EVIDENCE.-The  Theory 

and  Practice  of  the  Law  of  Evidence.    By  Wm.  Wills,  Barrister-at-Law.  1894. 

"  A  useful  and  convenient  addition  to  the  standard  works  on  the  law  of  evidence.**~SolM£ora*  JommaL 

Juet  Published.    Demy  Qvo.    Clutu.    7$.  (kf. 

PREETH'S  GUIDE   TO  THE   NEW  DEATH 

DUTY,  chargeable  under  Part  I.  of  the  Finance  Act,  1894.  With  an  Introduction  and  an 
Appendix,  containing  the  Act  and  the  Forms  issued  for  use  under  it.  By  Eveltn  Fkeeth, 
Deputy  Controller  of  Legacy  and  Succession  Duties,  and  Joint  Editor  of  **  Trevor's  Taxes  on 
Succession."  '  1894. 

"  The  official  position  of  the  author  renders  his  opinion  on  questions  of  procedure  of  great  value.**— 
Solieiton*  Journal. 
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®Ij^  lata  ^ajajim  anir  E^biehJ. 

AND 

(jUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

NOTICE  TO  SUBSCRIBERS  AND  THE  PUBLIC. 

This  Review,  the  oldest  English  Quarterly  Review  of 
Jurisprudence,  being  the  combined  S^atn  ^BUigajine,  founded  in 
1828  by  Abraham  Hayward,  Q.C.,  and  iatii  ^Rebieto,  founded 
in  1844,  passed  in  1875  ^^*^  ^^^  hands  of  new  Proprietors,  and 
under  the  Editorship  of  Mr.  Taswell-Langmead,  B.C.L., 
Oxon.,  of  Lincoln's  Inn,  and  of  Mr.  C.  H.  E.  Carmichael,  M.A., 
Oxon.,  of  the  Inner  Temple.  It  has  been  continued,  since  the 
lamented  death  of  Prof.  Taswell-Langmead,  in  1883,  by  Mr. 
W,  P.  EvERSLEY,  B.C.L.,  Oxon.,  of  the  South-Eastern  Circuit, 
and  Mr.  Carmichael,  in  its  old  form,  as  a  Quarterly,  in 
November,  February,  May,  and  August,  at  Five  Shillings  per 
number.  The  first  number  of  the  Fourth  Series  was  published  in 
November,  1875;  and  of  this,  the  current  Series,  Nos.  I.  and  II. 
(the  latter  of  which  reached  a  Second  edition)  have  long  been 
out  of  print. 

This  gratifying  result  is  no  doubt  in  some  measure  due  to  the 
introduction  in  the  New  Series  of  a  feature  of  great  practical 
utility— the  QUARTERLY  DIGEST  OF  ALL  CASES 
reported  in  the  Law  Reports ^  Law  Journal  Reports,  Law  Tunes 
Reports,  and  Weekly  Reporter.  To  this  is  appended  an  Index 
OF  Cases,  each  Quarterly  Index  being  curtiulative,  so  that 
the  Index  of  the  last  Quarter  will  comprise  all  cases  reported 
during  the  Legal  Year. 

Current  Notes  on  International  Law,  contributed  by  J.  M. 
Gover,  LL.D.,  will,  it  is  hoped,  prove  an  additional  source 
of  interest    to    readers    of   the   Review, 

The  Review  frequently  contains  Select  Cases  either  Foreign, 
Colonial,  Scotch,  or  American,  and  will  continue  to  keep  its 
readers  informed  of  the  progress  of  Juridical  Science  on  the 
Continent. 

The  considerable  and  special  circulation  of  the  Law  Magazine 
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